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SENATE JUDICIARY CG1MITI'EE 

MINUTES OF MEEI'ING 

February 17, 1975 

The meeting was called to order at 9:10 a.m. by Senator Close. He explained that the 
meeting today would be a~presenation by Jack F. Bonanno, Esq. , Hastings Law Review on 
the subject of carmunity property laws., 

Pmsent: Senator Close, Chairman 
Senator Wilson 
Senator Bryan 
Senator Sheerin 
Senator Dodge 
Senator Foote 
Senator Hilbrecht 

52 

Mr. Bonanno: Since I wrote this article, the Trailer Bill referred to has passed. This 
was the result of some considerable review and.discussion by the members of the legisla­
tive corcmittee. The legislator's concern, regarding this due pr,ocess question, was that 
the right of men in control is a property right and to apply the law retroactively could 
operate to take away vested proerty rights fran the person who previously had the exclu­
sive management and control of the ccmnunity property. There was considerable debate on 
this. Soem had thought that my position was that "No, you could not take away any 
vested rights of management and control over property acquired prior to the first of 
January, 1975." I don't think that was my position at all. My position was that, at 
least according to the existing case law in the california courts, it wouia. appear that 
the rights could not be taken away. However, according to some older cases, the United 
States Supreme court - dealing with the then Washington Law which had recognized property 
interest of spouses - stated that the rights.:X)f management control were merely powers of 
a trustee rather than powers of an official owner. Thus the mere change ofthhese powers . 
or the mere requirement of the sharing of these powers could not, in any way, be taking 
away any vested rights of either party for purposes of the operation of the due process 
clause. 
The approach taken by the California legislature did not seem to be the position in the 
Warburton case. Rather, the Claifornia legislature, in legislation enacted this irear, 
recognized that there may be some property rights as far as management of control is 
boncemed; but as far as california is concerned, this right of management of control 
is being diminished or taken away by the state legislature for a ~"El of policy 
reasons relating to the inherent police powers of the state. I have a copy of the 
california legislative service with this two paragraph statement regardigg its reason 
for applying the l~islation retroactively. I'll just ooiefly summarize sane of the 
important concepts that came out of that statement. 
First of all, this extension of the right to manage and control all of the conmunity 
property of a marriage to both spouse entails important economic and s0€Khal considera­
tions. They took the position that this right to manage and control camnmi ty property 
is not suchrila fundarrental right that it may not be di vested by the legislature. Per­
hpps whay they are doing here is reflected in the police power notion, speaking in 
tenns of the right of the legislature, in times of en>ergency to limit certain rights. 
I suppose they are thinlp.ng in terms of the rights of a camnmity, for exarrple, to 
enact environmental protection laws that, in effect, diminis..li. the quantum of rights 
one has over sane land or sane personal prpperty that he or she might own. Thus the 
California legislature seems to make the distinction between that incident of owner­
ship that we call management of control and other incidents of ownershiro:,ofpproperty 
which might include for exaq:>le, rights of enjoinment; perhaps the right to derive 
incane fran that. These incidents of ownership, it would seem, according to the calif­
ornia legislature, have a higher priority in terms of the respective rights of indi'vid-
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uals than this :rrere right of management and control. I suppose if you consider this 
right of management and control merely the power of a trustee, it.makes it easier to 
accept the position of the legislature that it is not such a fundamental right. 

Senator Wilson: What precisely does the califomia legislature do? 

Mr. Bonanno: It has taken the position that it's new statutory provisions concerning 
management and control operate retroactively. Therefore, any ccmnunity property, 
whether it was acquired prior to January 1, 1975 or after that date, will be subject 
to the : joint several management control of husband and wife. 
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california makes one distinction - and I think this is nnre for practieal reasons than 
for anything else - it has provided t.1-iat if there is community property business involv­
ed, then the management and control of that business will still continue with the 
spouse who had previously managed it. The language I believe was that "a spouse who 
was:operating or managing a business or interest in a business, which is community 
property, has the sole management and control of the business of interest." So even 
though california says ·we now have the joint several-management and control forcer­
tain purposes, at least as far as this business is concerned, the position is that we 
will leave it in the management and control of whoever managed it before. Let me pose 
sane questions on that and what I think are going to be some real problems. 
First of all, what do we mean by a business. What about the farnil y investments, an 
apartment house that the varnily owns. Does that remain in· the management and control 
of the one that goes there and collects the rent and sweeps up occasionally and what­
ever alse is done in tenns of managing that apartment house. Do we mean "business" 
in t.h.e context of the Internal Revenue Code which has a different meaning for the pur­
poses of determining whether it is an asset used in a trade or business. Or perhaps, 
do we mean ''business" in the nnre traditional sense of the word where one is either a 
sole proprietorship or partnership; or in a corporation involving the tradtional no­
tions of business with a caumercial enterprise dealing with the public as a whole, 
rather than simply having an invesbnent where we deal with a very limited group of the 
public. ·what about these invesbnents and tax shelters where we have limited partner­
ships and where one is a general partner. Are these kinds of investments - where one 
is a limited partner in a syndication - is that considered business within the meaning 
of the law, or is that something where either spouse w:mld have some say in tenns of 
the rights of the spouses and what is to be done with the property. What if there is 
some kind of a contract which would purport to put limitations on the ability of an 
owner to sell? May ti.~e spouse not signing the contract have any rights with regard 
to dispositions of the property or the actions with regard to the syndication? This 
is another problem that may very well rise in tenns of what can be done as far as these 
business interests are concerned. 

Senator Dodge: Did the record indicate or do you know if the california legislature 
considered and ruled out the prospective application of the co-managership provision 
of carmunity property law and say that it should not affect coomit:ments that had been 
made by the single manager prior to January 1, 1975. 

Mr. Bonanno: They took the position that completed transactions would not be over­
turned. 

Senator Dodge: Do you mean by "canpleted transactions", camri.tted positions. Suppose 
there was a contract for sale of property that was in escrow; that is not a completed 
transaction but may be a carmitted one. 

Mr. Bonanno: It is completed in the sense that equity would be recognized upon the 
execution of the land sales contract that there had been an equitable conversion. Under 
these circumstances, the legislature clearly recognized that you could not take away 
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from the contractual rights and the equitable title that had been received. 

Senator Dodge: In light of your constitutional analysis, what do you think they 
should have done as far as any transitional-type considerations in the law to recog­
nize activities of a single manager, the husband,µprior to January 1, 1975. 

Mr. Bonanno: The safest position would have said that the statute had no applica­
tion as to property acquired prior to January 1. That is not the preferred posi­
tion but the safest in light of sorre possible conflict with respect to case law in 
California and sane of the de<M:sions of the U.S. supreme Court. 
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Senator Hillirecht: You stated that a cormumity business would continue unaffected 
with respect to management. My question is, what about a new business canmenced after 
January 1. Does joint-management apply with respect to that or does sane written 
agree:rrent have to be obtained between the parties if there is to be sole management? 

Mr. Bonanno: My understanding is that if saneone embarked on the maaa.gement and 
control of that comnunity property, without the other also being involved, it would 
appear that that individual would still continue managing and controlling that pro­
perty. I will read the language so that you can make a detennination as to what 
they say. It says here "a spouse who is operating or managing a business or an in­
terest in a business which is conmunity property has the sole management and control 
of the business or interest." The language leaves something to be desired because 
it uses the progressive present tense. It leaves you to wonder if they say "he is 
operating at the time this law goes into effect" or "if he is operating now or at 
any time in the future." 

Senator Hilbrecht: It seems to be a rather serious internal conflict with the other 
p0licy you just stated. Might you not read that same language to mean that at the 
effective date of the act, the spouse who is managing the business will continue to 
do so; and if that -were the case, then the general policy would change. If that 
interppetation -were given, wouldn't you have to have sane kind of written agreement 
of delegation of authority from the other spouse? 

Mr. Bonanno: This is reflective of the peculiar case law in california, which un­
fortunately you don't have in Nevada. Thirty or 35 years ago, a line of decisions 
came down out of the california Supreme Court which said "spouses, between them­
St\lves, orally or even by acts from which you can infer an agreement, may transfer 
or transmust p:ooperty from separate property intocanmunity property or from carmun­
ity property into separate property or may give canplete management and control from 
one or the other."; as cited in the case of Hulsman v. IrelaRd in which the courts 
will imply more readily an agency agreement between husband and wife than they would 
between strangers. So, while the mere relationship of husband and wife will not 
create an agency relationship, less evidence will be required to imply an agency 
relationship between the spouses, with the result that if creditors wished to reach 
ccmnunity property, managed sppposedly by only one spouse, the best theory they 
used in the past was the theory of agency. The statute now makes it i;:oss~ for 
the creditor to reach the carmunity property without using the agency themy. 

Senator Dodge: In:Llight of tQUr concern about the ambiguity of the tenn "business", 
do you have any ideas about how -we ~define it so that we could minimize the 
legal issues that might arise? 

-- Mr. Bonanno: There are a:;;::couple of ways you could approach it. Perhaps you could 
use a broader definition of "business" as has been used in interpreting certain sec­
tions of the Internal Revenue Code; where the ownership of a single pieee of prop-
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erty which is rented to simply one party would constitute a trade or business. Or 
perhaps you might use a definitron which'is reflective of what the California legis­
lature had in mind; 'fhinking in tenns of a'l'l:>usiness which has frequent or regular or 
recurring transactions on a daily basis as distinguished from receipt of rent once each 
month or receipt of a dividend. The difference, in tenns of sales transactions, could 
resort to tile test used in the Internal Revenue Code when one is detennining whether 
saneone who buys or sells property should have dealer status. 

Senator Bryan: Aside fran the defintion of "business", are there any other provisions 
in the California law that you would suggest we modify or that you find substantial 
ambiguity with? 

Mr. Bonanno: If you are going to deal in liability for debts or tort ael5ts of a spouse, 
I think you are going to run into sane definitional problems. In the past, all ccmrun­
ity property subject to the husband's management and control could be reached to pay 
for his tort debt. As far as the wife was concerned, only the property she managed and 
controlled could be reached to pay tort liebts. Of course, only 2 or 3 fonns of proper1Z,y 
were subject to the wife's management and control prior to 1975: her earnings; her per.:. 
sonal injury damages and any property over which she had been given management and con­
trol by agreement with the husband. In the precess of making things equal, there was a 
recognition on the part of the legislautre that if a spouse had separate property and 
there was also carmunity property, it waiald seem rather unfair that the carmunity prop­
erty might be taken in its entirety and the separate property of that spouse left in 
tact. The California legislature made an interesting distinction, which on its surface 
sounds very equitable but which is one very difficult to define. It said that if a 
spouse com:nits a tort and there is liability, the separate property of that spouse can 
be reached first by a creditor,t;f~if,'"tmec:eonduct of the spouse did not relate to any 
activity for the benefit of the conmunity. On the other harid, if at the time the tort 
was ccmnitted, the spouse was engaging in an activity which was for the benefit of the 
camnunity, then the ccmnunity property could J9e reached first before the spouses' sepa­
rate property. The question is, what do we mean by an activity for the benefit of the 
camnmity? 

Senator Wilson: Why do you need a distinction at all; why not proceed against the 
separate property to begin with? It is a policy question as to the classification of 
property. 

Mr. Bonanno: The rationale arises that, why should a s:i;.-ioµse' s separate property be 
used to pay for the liability of a tort, when the spouse was acting for the benefit of 
the ccmnunity. This is a fundamental principle, that if an activity is perfonned for 
the benefit of the carmunity, the expenditures incurred for that activity should also 
cane fran the ccmnuni ty. Again, in Hulsman v. Ireland, the cow:t, in saying that the 
camnunity should be liable for those debts said if that business had been successful, 
the carmunity w:>uld have received one-half of the income. The thrust of the new law, 
relative to management3and control, is getting awsy from this notion of trusteeship, 
where the husband is the trustee for the benefit of the wife or the carmunity. It is 
caning closer to the concept that t..11ey have in the State of Washington, which is more 
like a partnership. We are now sayingiit is trusteeship of each spouse toward the other 
rather than the primary trustees~:ifof the husband toward the wife. 

Senator Hilbrecht: When Senator Bryan asked you about other areas that needed clarifi­
cation, you alleded to the tort situation and you mentioned you were going to indicate 
a better test or a better standard. 

Mr. Bonanno: Let me explain what the better test might be. Simply say that the tort 
liability will be allocated between the ccmnunity property and the separate property of 
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the tortfeasor in accordance with the amount of ccmnunity pnd separate property 
owned. The provision for easiest administration would simply S!if¥ that the liability 
\-JOU.ld be apportioned in accordance with the ratio of camrunity property owned to 
separate property owned by the tortfeasor. As a consequence, if we had a liability 
of $10,000, $4,000 would cane from the separate property and $6,000 would come from 
the ccmnunity. 

Senator Dodge: You would do that even if the tort was canmitted in pursuit of 
carmunity acitivity? 

Mr. Bonanno: Even so. The reason being that it is.;;;so1;:difficult to make a detennina­
tion as to whether it is for one of the ot.~er that it is probably simplest to make 
an allocation between the two. You can justify it on this basis: if there were no 
ccmnunity property and the activity was undertaken for the benefit of the camrunity, 
the creditors could still reach,t;,the separate property. Because, .~:after all, the credi­
tor has rights independent of the property available against the individual peF:SGnr.:-

Senator Dodge: I would like to pursue another question with you. We have had, in 
the course of discussion on the :mqual Rights Amendment, inequities in our present law 
having to do with wa:nen in carmunity property laws and other sections. Did the Cali­
fornia law make any changes or simplify in any way, the establishing of separate pro­
perty interest of either spouse, particularly the wife? 

Mr. Bonanno: Yes they have. One special piece of legislation specifically provides 
that, if on the basis of the earnings of a spouse, that spouse, as a single person, 
could have obtained credit, then the creditors must also give credit on the basis of 
the earnings of the individual without regard to marital status. Additionally, they 
have generally placed severe restrictions on the creditors ability to discriminate 
against a wanan simply because she is married. 

Senator Dodge: What kind of provisions did th~ have and did they retain as far as 
identification of separate property? In Nevada, we have a filing of a record of 
inventory. Do they do that in California? 

Mr. Bonanno: They have ver:y comparable legislation, except that the Nevada legisla­
ture is a little more detailed than California's. California allows either spouse 
to file an inventor:y of separate property and when that inventory is filed, it is 
considered priroa facie evidence that such property is sep;rrate property. It .:.snot 
generally used; usually when the parties are substantially wealthy. 

Senator Dodge: In another area, on securities and bank accounts and those types of 
personal assets as distinguished fran a business enterprise, on a co-management con­
cept, does the California law still get back to the situation where, in effect, you 
create an agency relationship or where one partner is the manager for the cormnunity 
or is it so set up now that you have to have dual signatures and that sort of thing. 

Mr. Bonanno: As far as I know, the banking institutions have not required two signa­
tures every tine a spouse ()}?ens up an account. The rationale for that is that under 
California law, there are special provisions for financial institutions as there 
would be for insurance carrpanies, that unless notified otherwise;bp a spouse making 
a claim to the contrary, that financial institution or insurer, by paying out the 
funds upon the demand of the spouse, will be removed from any liability. They have 
not dealt with securities except to the extent that there was an agreement between 
the broker and the individual authorizing the broker to go ahead and make the trans­
action. 
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Senator Dodge: Specifically t.hen, in the case where the husband is going to deal in 
securities in the future, does the broker require and agreement to be filed giving him 
that aut.1-iority from the ccmm.mity. 

Mr. Bonanno: As I understand the California law, one spouse or the other can enter 
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into a transaction. But as a matter of prudence, more brokers are requiring the signa­
ture of both spouses •. It is joint and several rather t.1-ian joint. It is not a situation 
where they must act jointly. 

Senator Bryan: In regard to the allocation of a tort liability, assuming a judgment 
against one of the spouses, doesn't t.~at invite a prolonged litigation to dete:rmine 
what property is subject to execution? 

Mr. Bonanno: That statute only exists as far as the husband vis-a-vis the wife in 
concerned in the event that they are subsequently going to make a division of their 
property because of the dissolution of the marriage or in the event that claims are 
being maae by heirs or beneficiaries under a will. But as between the creditor and 
the spouses, the creditor has the right to recover against all bhat separate or carmun­
i ty property. This statutory provision can not, in any way, take away any vested credi­
tors' rights. Under california law, the only time a wife's separate property could be 
reached for anything done by the wife is in the situation where the ausband has no funds 
of his own or any carmunity property with which to buy necessities. If the husband buys 
necessities, the wife's separate property can be reached to pay for them. In times past, 
California made the distinction that all of the husband's separate property could be 
reached to pay for necessities incurred by the wife but only limited separate property 
of the wife could be reached to pay for necessities incurred by the husband. They have 
IlCM equalized it. 

Senator Dodge: If we change our carmunity propertyliiaws, we want to conform as much as 
possible to the other ccmnuni ty prOf.)erty law states. As far as we know, there are four 
other states: Washington, New Mexico, Arizona and California. Would you recorrmend the 
general approach of one over the other? 

Mr. Bonanno: Becuase Washington has been dealing with this for a longer period of time, 
I would suspect that they have developed their laws somewhat better on treating spouses 
as partners. California's recent enacbnent did go into rrore transactions that might 
occur but they ran into considerablepproblerns as far as estates are concerned. Here I 
would make a suggestion as to dealing with administration of estates. I believe under 
Nevada law; ~\;:;have sanething caaparable to what California used to have. That is, if 
the husband dies first, all carmunity property goes through administration; if the wife 
dies first, the only ccmnunity property that goes to the administration is that property 
that is going to be separate to her testirnentary disposition. California has changed its 
probate laws to provide that one spouse can confirm the decedent's share of the ccmnun-
i ty propef:!fy to the other spouse and avoid administration entirely. The thrust was to 
avoid probate as well as to provide for equality in terms of saying each spouse, when he 
or she dies, will be treated equally in terms of what must go through admamistration. 
It has posed some problems: wilab about hhe rights of creditors who want the property to 
go through administration; what about transfer a.gents of title insurers who want some 
kinds of document on the record indicating that this is carmuni ty property. I would 
suggest either have everything 90 through administration regardless of who died first so 
that you are sure that it is carmunity property or have some preliminary proceeding 
that would establish whether the property in question is carrnunity or separate property. 
After such dete:rmination, then that property which is ccmnunity will not be subject to 
administration except to the extent that any spouse seeks to dispose of that property 
by will. Secondly, even before such a determination, the creditors must be protected. 

dmayabb
jt jud



-

-

February 17, 1975 
Page 7 58 

Administration is tied to sane extent to management and control because the idea is, 
upon death, the person who had managed and controlled the property before, continues 
to control it subject only to transferring whatever property is necessary to carry out 
the will of the decedent. If we are going to administer them equally, that.tis fine in 
theory but the practical question is, when you say "administer them equally" do you 
mean avoid probate or do we mean more extensive probate regardless of who dies firstt. 
If you are going to go that rout:e, I would stongiy suggest finding sane means of plac­
ing sorre kind of limitation on executor's canmissions and attorney's fees so that you 
won't have a large public outcry that this is just an attempt toTimake more money for 
executors and attorneys. 

Senator Hilbrecht: Would you discuss earnings, particularly those of the wife, and 
describe any problems in this area. 

Mr. Bonanno: The problem in the past used to be that if the husband had earned any 
cc:mnunity property and put it into a co-mingled account, the husband still maintained 
the management and control. However, if the wife earned funds that were camnmity 
property, if she co-mingled them with other corrmunity property, she lost management and 
control thereof. California changed the law to provide that regardless of who earns it, 
the mere fact of co-mingling is not going to change the management and control. 

Senator Hilbrecht: Have they abolished the difference in the standards used to deter­
mine whethen or not the earnings of the wife are camnmity or separate? I recall sane 
cases which held that in the event the wife deposits her earnings into a separate acc­
ount, and the husband agrees to this:; they may not be ccmnunity property but separate. 
Tivhereas the same would not apply to the husband. 

Mr. Bonanno: California has eliminated that distinction except that they have made it 
prospective. There were provisions as far as the financial code was concerned that 
protected the savings and loan institutions where a joint account was established and 
one would earn the funds but either one could draw them out. By case law, they have 
recqgnized that even though one may have had sane separate property that was put into a 
joint account, that could be evidence that there had been an agreement of transmtr1tation 
of property in the camnunity. In that particular sense, we would still be subject to 
california case law that says one spouse may earn it but if a spouse puts it into a 
bank account in the other srouse's name, there may be evidence created thereby of a gift 
to the other spouse. In the past, there was a t-endancy to favor the wife over the hus­
band. What Nevadaiahould do is be more explicit in its statute that there would be a 
presumption of a gift in either case or there would not be a presumption without more 
express condut:t on the part of the individual. 

Senator Sheerin: Is there an exception to t..hat rule as to real property that requires 
both signatures? 

Mr. Bonanno: If the property was:i..in both names, both spouses had to sign andiif the 
property was in one name only but it was for property that was going to be leased for 
more than one year or to be sold or encumbered, that the signatures of both spouses 
were required, subject to the one year rule hhat after one year the bona fide purchaser 
would have t..he property free and clear. Also furniture, furnishings, fittings of the 
hane and the wearing apparel of the other spouse and the minor children required the 
signatures of both spouses. They made a distinction in California that these fonns of 
property were so fundamental to the ability of the other spouse to live, that one single 
spouse should not be able to sell such items. 

Senator Close: Going back to the business question. You mentioned that there were 
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59 
cases in california that pennitted establishment of authority orallj. Since Nevada does 
not have that case law, what would happen if we decided to folloo the same route cali­
fornia did. 

Mr. Bonanno: In Nevada, if it is subject to the statute of frauds, you apply the 
statute of frauds. If Nevada, in its own right, will penni t oral agreements to be 
made, then you would enforce it the same way you would enforce any other oral agree­
ment. If thez-e is no agreement, you would have an implied in fact contract. You 
v.euld have to apply the nonnal principles as to whether the conduct of the parties was 
sufficient to imply, in fact, a contract. 

Senator Close: Should we have a statute on this question to clarify it. 

Mr. Benanno: You probably should, to define exactly :what acts will be sufficient to 
establish the existence either of the agency relationship or the exclusive management 
and control right. 

Senator Wilson: What happened to the basic prinicples we touched on just a noment ago 
of real and apparent authority in an agency. Why is it necessary for this legislature 
to define this. 

Mr. Bonanno: To cut down on litigation. The more nebulous your statutory law is, the 
more cases you are going to have coming into court. This is only a matter of conven­
ience. 

Senator Bryan: Same of the statutes in Nevada seek to affirmatively state the rights 
'lr.OtleI1 have with respect to their power to acknowledge conveyances and things of that 
nature, which is undoubtedly a carry-over fran the Married Women's Emancipation Act. 
Is there a concern that if you repeal sane of these provisions, that we might revive 
sane of these canmon law disabilities and:i if so, how did California attack that pro­
blem. 

Mr. Bonanno: Lid.on' t think California was ever concerned with that because their law, 
in effect, expanded rights that existed before. 

Senator Bryan: We have considered the option(,of repealing those statutes. 

Mr. Bonanno: I think what would ha~, with the absence of any s,matutory provision 
dealing with a subject, then resort is had to canmon law. If resort is had to conm:m 
law, then what you are really doing is raising a new question - is the camron law 
unconstitutional? 

Senator Dodge: Under the joint and several concept, do you conceive that financial 
institutions will::::istill require dual signatures, and if so, in order to remove that, 
should we mandate in the law, acceptance of single signatures. 

Mr. Bonanno: In California, in most instances, the single signature would be suffi­
cient but another spouse could seek to overturn this py saying they have rights as far 
as this property is concerned. I think most institutions, to be safe, are going to 
require dual signatures, regardless of which spouse initially set up the account. I 
v.euld be very leery about having the legislature mandate that there must be tvJo signa­
tures because this could create a great deal more paperwork and difficulty where~>:there 
are distances involved or where one spouse is not readily available to sign the agree­
rrent. On the other hand, I don't know if I would want to _canpel the institution to 
accept just one signature, particularjky ff there is sane question of irresponsibility 
of one of the spouse. I am afraid I am caught in the middle on this question. The 
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only thing you have to make sure is that if the creditor is going to require bot.li. 
signatures, the creditor must do that equally to both spouses. 

Senator Close: Does California still have the Bole ~rader Act? 
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Mr. Bonanno: As far as I know, it still exists. Particularly in the situation where one 
spouse does not manage the property adequately, one could go ahead and take that property 
and have it as the separate prpperty to prevent the incompetency of the other fran caus­
ing the community property to be lost. 

Senator Sheerin: Does it go both ways? 

Mr. Bonanno: To apply the law correctly, it would seem to do so. 

Senator Bryan: Under Nevada law, there is a specific statute which indicates that the 
wife, living separate and apart fran her husband, at that point her earnings are her 
separate property. There is no such provision for the husband. How did Caifornia 
address this problem? 

Mr. Bonanno: In 1970, california repealed the code section dealing with the earn~s 
of thet.husband being separate pr~y after the wife unjustifiably abandons him. In 
1972, they amended certain code sections to provide that after the separation of the 
spouses, the earnings and accumulations of either spouse will be the separate property of 
that spouse. Prior to that tine, it read as Nevada law did, which was after separation, 
the wife's earnings ~ld be separate property but the,->Jiusband's would still be commun­
ity property. This has raised a very serious due process question. In a case where 
a husband and wife had separated prior to the change in the law on March 4, 1972, the 
question arose as to whether all the property he earned either before or after the sepa­
ration would remain separate property or whether it would be cornmunity prpperty. The 
court ruled that you had to set up a cut.::Off date as of March 4, 1972. Any property 
acquired before that date would be caro:mmity property and any acquired after that ·would 
be separate. The rrore serious question involved, is if you decide that you are going to 
recognize that any property acquired by a spouse after separation now will be the sepa­
rate property of that spouse, (California makes no distinction between abandonment and 
voluntary separation) the problem is that one or the other, either physically or by law, 
is going to have the managementaand control of part or all of the cornnunity property. 
When they separate, rroney needs to be expended to live on; what is going to stop the 
spouse with the control of the carmunity property fran using the comnunity property first 
for living expenses and keep the separate property in tact. California statute did not 
define which property wouifiii be used first. 

Senator Wilson: What principle of trustees~does California maintain to protect 
canmunity property possessed by the managing buy separated spouse? 

Mr. Bonanno: In terms of trustee provisions, two levels: 1) in tenns of gift and Q) in 
tenns of control over disposition of cornmunity or separate property. As I understand, 
in Nevada there is not an absolute prohibition against gifts of cornnunity property by 
one of the spouses. Rather the prohibition is s:i.mpl y:ragainst large gifts or gifts made 
in fraud of the camru.nity property rights of the other spouse. In California, the 
prohibition is absolute. 

There was further discussion as to the length of time it would take Nevada to revise 
their community property laws; obtaining copies of the minutes of the hearings held in 
California on their cornmunity property laws; etc. 
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- The meeting was adjourned at 11.:00 a.m. 

Respectfully suhnitted, 

APPROVED: 

SENATOR MELVIN D. CIOSE, JR., CHAIRMAN 
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