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SENATE EDUCATION COMMITTEE 

Minutes of Meeting - May 5, 1975 

The fifteenth meeting of the Senate Education Committee was held 
on May 5, 1975 at 3:50 p.m. in Room 323. 

COMMITTEE MEMBERS PRESENT: 

OTHERS PRESENT: 

Chairman Richard H. Bryan 
Senator Schofield 
Senator Blakemore 
Senator Foote 
Senator Neal 
Senator Sheerin 

See Exhibit A 

A.B. 547 - Makes changes in provisions relating to educational 
personnel. 

Mr; Dick Morgan advised that the bill is supported by the Teacher's 
Association, Clark and Washoe School Districts and the School Trustee's 
Association. In effect, what they have said is that school boards 
should not be holding hearings on termination cases. The school board 
presently has the option to hearing cases; however, in the bill they 
hav~ taken out school bdard and indicated that the hearing officer 
shall hear cases. Mr. Morgan referred to the italicized wording on 
page 1 and advised that each year the school districts file in budget 
form the next year's estimates -- they are asking that t~at same form 
be send to the Nevada Tax Commission where all other records are sent. 
With reference to changes on page 2, Mr. Morgan advised that last 
session the Legislature approved a mandatory evaluation system of all 
personnel; the librarians and counselors were being evaluated on the 
same form as the teachers and they asked for an evaluation form that 
would pertain to what they were doing. Line 40 of page 2 provides 
that an individual being terminated or non-renewed have a hearing. 

Senator Bryan asked why records were sent to the Nevada Tax Commission. 
Mr. Morgan stated that it relates to the negotiation law and economic 
data that is available to negotiating parties. This will put data in 
front of parties that would resolve problems regarding whether money 
is available. Mr. Petroni advised that they are having this problem 
in Clark County because they make the budget available to the Associa
tion as well as filing it with the state department. Apparently they 
are having some problem statewide getting the budgets from the state 
department. 

Senator Blakemore moved "Do Pass"; seconded by Senator Schofield; motion 
carried unanimously. 

A.B. 359 - Establishes policymaking boards within association for inter
scholastic activities • 

AssSmblyman Craddock spoke in favor of this bill which he has sponsored 
(See Exhibit B for copy of Mr. Craddock's testimony). Also provided 
by Mr. Craddock were copies of Chapter 7, 8 and 15 of the NIAA Handbook 
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(copies of aforementioned chapters are attached hereto and marked 
as Exhibit C and Exhibit D). Mr. Craddock presented the committee 
with copies of NIAA organizational chart in its present form 
(Exhibit E) and his proposed reorganization (Exhibit F). Also 
provided were: copy of case regarding Cleveland vs. Lyon County 
School District (Exhibit G); copy of letter from Roy W. Martin 
Junior High to Robert Lund of Clark County School District (Exhibit H); 
and copy of NIAA's Executive Secretary's contract (Exhibit I). 

Senator Bryan asked if this proposal would require compliance with 
the Administrative Procedures Act; Mr. Craddock advised that he does 
not think this would require anything other than taking a good look 
at what they have. Senator Bryan then asked if regulations adopted 
by this board would be approved by the legislative commission and 
board of control. Mr. Craddock replied no, this is policy only. The 
rules, procedures and regulations could be adopted by the executive 
secretary. 

Marvin Picollo, Washoe Co. School District, advised that both Washoe 
County and the NIAA would like to go on record as having the opinion 
that they should stay as they are because it has grown in a manner of 
natural progression. Since this was changed in the last session, they 
have not had enough time to get the bugs out; however, they do feel it 
is working. With reference to Mr. Craddock's feeling that it is not 
possible to obtain a speedy decision, Mr. Picollo advised that when 
necessary they are able to take poll v6tes and have been able to get 
decisions in one day. Mr. Picollo feels that the speed would not be 
increased if they had to poll .17 county superintendents and then poll 
seven board members -- this process would slow it down. Mr. Picollo 
feels that the system is working and they would like to leave it in 
its present form. 

Senator Neal asked if Mr. Picollo feels there is anything wrong with 
vesting the executive secretary with the authority to interpret policy. 
Mr. Picollo replied that the board realizes that they have got to give 
more authority to the executive secretary. He is taking on authority 
as fast as he can. · 

Senator Sheerin commented that he feels the basic difference is that 
the present proposal is vertical decision making, while Mr. Craddock 
proposes a horizontal decision making process. Senator Sheerin 
suggested that principals and vice principals be added to Mr. Craddock's 
measure. Mr. Picollo replied that he has no objection -- he believes 
the key difference is that you are replacing the high school principal 
with peoplebeing one step further removed. If it is to be changed, 
Mr. Picollo feels that this would be a better situation than Mr • 
Craddock proposes. Senator Sheerin asked Mr. Picollo what his feelings 
would be if the executive secretary were ·put between the two boards. 
Mr. Picollo replied that he should still work for the NIAA control board. 
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Senator Bryan asked who, under the present organization, promulgates 
the regulations which have the force of law under the administrative 
procedures act. Mr. Picollo replied that the NIAA board establishes 
rules and regulations for zoning, etc.- Those rules must be approved 
by the superintendents. In the final analysis, the final authority 
rests withthe legislative commission. 

Mr. Angelo Collis, So. Nevada Zone Conference, advised that it was 
voted upon last week at the So. Nevada Conference that he be sent 
by them to discuss this bill. Mr. Collis further stated that the 
So. Nevada Conference represents class B, A, AA, and AAA schools 
and they would like him to present their opposition to the bill. 
Mr. Collis commented that he is vice principal of Clark High and 
deals every day with the people that make up the NIAA. Mr. Collis 
advised that they are opposed to the idea of one student - one vote. 
They feel that a school with 50 students should be able to participate. 
This bill is creating two boards in the place of one; if an additional 
board is added, it will increase the difficulty in getting problems 
solved. They have been striving to effect improvements in the NIAA. 
Two'years ago they went before the Legislature to incorporate the IAA 
under state statutes because they were informed that they should have 
state statutes that would enable them to function. They do want to 
increase the authority vested in the executive secretary. When the 
NIAA board was changed to 12 members, they added 3 members of the Board 
of Trustees. Out of three meetings that have been held, there has not 
been one where all three members were in attendance at the same time. 
They don't seem to have the time to spend on the everyday problems that 
come up. Of the 54 schools involved in the.NIAA, 39 are outside of 
Clark County. With respect to the raising of money for the organiza
tion, $12,600 came from dues from Clark County out of the $35,600 that 
was taken in dues. The Southern zone tournament this year grossed 
$7,004, while the Northern tournament grossed $29,443. Mr. Collis 
feels that there is a definite need to keep people in the field who 
have expertise in the activities that the students participate in. 

Mr. Larry Olsen, Principal of Chapparal High School and representing 
the Secondary School Principal's Assn. of Nevada, advised that they are 
in opposition to this bill. They would like to see the current organi
zation of NIAA continue and be given an opportunity to try to succeed 
the way it is. They feel that if they had two groups (the legislative 
commission and the board of control) it would create problems. The 
guidelines are designed for the state as a whole axd not for one county 
over another. When a student enters the ninth grade, the NIAA eligi
bility for that student would start. 

Senator Sheerin asked what the policy necision was behind the board of 
control coming into existence. Mr. Picollo advised that they were told 
by other associations throughout the country that that decisions of 
those groups would be challenged unless they were given legal authority. 
It was at their request upon recommendation from groups around the countr~ 
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Mr. Bob Best, Nevada State School Board Assn., advised that the 
school boards concur in their opposition to this ·bill. At the 
spring meeting of the school board, the board reasserted their 
stand in oppos1tion to changing the law. The new organization with 
an executive secretary has only been in operation since July 1, 1974, 
and they would like to give it a chance to work. 

_Mr. John Hawkins, Superintendent of Carson City Schools, recommended 
that the organization of the NIAA remain as it is since it has had 
only one year to operate with an executive secretary. Mr. Hawkins 
further commented that every state out of 48 have secondary people 
on the board of control, and about 90% of the work is done by that 
board. 

Mr. Mike Horan, Sparks High School, advised that he is representing 
the Washoe County Administrative Assn. of Vice Principals and the 
athletic directors of Washoe county. Mr. Horan stated that the 
amended version of the bill does not guarantee input from secondary 
school principals who are responsible for running these programs. 
Mr. Horan recommended that the committee not vote this bill out of 
committee. 

Maurice Moyle, Yerington High School, advised that he was directed by 
the following schools to request that this bill be defeated: Carson 
City, Proctor Hug, Edward Reed, Reno, Sparks, Wooster, Fallon, Douglas, 
Elko, Lowrey, Hawthorne, Manogue, Stewart, White Pine, Yeringtonr 
Fernley, Gabbs, Incline, Lovelock, Sun Valley and Virginia City. 
Mr. Moyle further stated that the dual p0licy-making board would be 
cumbersome; there would be no source of·appeal beyond this other than 
the court. Mr. Moyle has found the executive secretary to be accessible 
and he can render decisions. 

Father George Wolf, Manogue High School, advised that when he has a 
problem, he phones the principal in Lovelock and feels confident in that 
he knows he will understand his problems and wil1 listen to him. He 
feels that if this bill were passed, he would then have to communicate 
with Clark County where they do not know him and are not aware of his 
problems and.therefore, he would lose his representation. Father Wolf 
feels that this is an honest attempt of one parent to change something 
but feels that perhaps the principals should have been contacted. 
Father Wolf feels the system is working as it is. 

Mr. Bert Cooper, Executive Secretary of NIAA, referred to the speed in 
which matters could be solved and advised that they have•a few problems 
that go to the legislative commission which are outlined in Chapter 8 
of the NIAA handbook. These procedures can be appealed to the legis
lative commission. Mr. Cooper gave the following example of what mi':Jht 
happen if they had two boards: if the legislative commission would vote 
6-1 in favor of a policy, and it were then taken to the board of control, 
which would be made up of 17 county superintendents#and they might vote 
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in opposition by 15-2, then there would be no negotiations and it 
would be defeated. The way it is operating now, where most matters 
are debated and discussed from the schools up through the board of 
control and then recommended as policy matters that have to be ratified 
by the legislation commission. Those members on the board are elected 
by their member schools. 

Senator Bryan asked Mr. Cooper how a problem would reach him. Mr, 
Cooper replied that a principal has to submit to him an appeal or 
protest before it would go to the board. Senator Neal asked how 
Mr. Cooper would be effected if Mr. Craddock's changes were adopted. 
Mr. Cooper replied that instead of the board of control being made up 
of elected representatives, a trustee would be involved in hiring and 
the salary for the executive secretary. 

Mr. Tod Carlini, Lyon County School, commented that Nevada has gone 
from 39 schools to 54 schools and hopes that the legislature will allow 
them to continue their present operation and give them an opportunity 
to fulfill the things that have to be done -- they can't do this in just 
one year. 

Senator Sheerin feels that perhaps there should be some changes made 
but does not think that Mr. Craddock's proposal is the way to go. 
The NRS provides that the Trustees can form an association; the associa
tion is to adopt rules and there should be a procedure for appealing 
those rules. Senator Sheerin further advised that we should go back 
and look at the incorporation - it provides for the Board of Directors 
to be known as the legislative commission and it also provides for a 
governing body which is the board of control. Therefore, there are two 
groups in the incorporation, and Senator Sheerin feels that·the only 
thing they need is one group. The persons to decide who that one group 
is is the Board of Trust?P.S.-- that is what the statutes say. They 
mould create 1 group; and that board of control should have all the 
rule making power and decision making power. The only power that should 
be vested in anyone else should be a separate group set up for the. ._,..,.,,. 
appeal power. Senator Sheerin also feels there are changes to be made 
in their appeal procedure, in that Chapter 14 says that students may 
appeal to the board of control. The board of control should make the 
initial decision and if that decisiori is not accepted, it is appealed 
to the appeal body that is created for the final decision. The appeal 
procedure in Chapter 10 ~hould also be looked at -- this indicates that 
the school may appeal, so apparently the students can't appeal. Senator 
Sheerin stated that for the above reasons, he is not going to support 
this bill, and feels that they need to look at their pre~ent structure 
and talk to their attorney about it • 

Mr. Craddock suggested that the operation be turned over to the execu
tive secretary and agrees that we should provide more authority to him. 
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A.C.R. 56 - Urges the board of regents of the University of 
Nevada to continue to explore requirements, possible 
funding sources and related matters concerning 
establishment of a law school at the University of 
Nevada, Las Vegas. 

Senator Blakemore moved "Do Pass"; seconded by Senator Schofield; 
motion carried unanimously. 

S.C.R. 43 - Urges the board of regents of the University of 
Nevada to continue to explore requirements, possible 
funding sources and related matters concerning 
establishment of a law school at the University of 
Nevada, Las Vegas. 

Because the committee has processed A.C.R. 56, which is identical to 
S.C.R. 43, Senator Bryan moved that we indefinitely postpone S.C.R. 43; 
seconded by Senator Blakemore; motion carried unanimously. 

Being no further business at this time, the meeting was adjourned 
at 6:00 p.m. 

Respectfully submitted, 

Sharon W. Maher, Secretary 
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ORGAN I~}\ TIOtIAL STnuc·rURE 

!iv first interest in the Neva~a Interscholastic Activities .,, 

Association (NIM) resulted from supporting my own son's partici

pation in these activities. Your time and patience could not be 

expected to en<lure the details as I know and can provide them. 

Briefly, on May 7, 1974, I file1 a complaint for injunctive relief 

in behalf of my son and his team mates. A Temt)orary Restraining 

Or<ler was issued and subsequently vacated with certain conditions 

being agreed upon by the parties involved. I caused the case to be 

dismissed on May 30, 1974, when the coriditions agreed upon had been 

met. A quote from that Notice of Dismissal, "Whereas, the defendants 

have made due apologies to Plaintiffs for the errors caused by 

Defendants' actions,~ .• " 

The Vice Principal of the school involved, Eldorado, was the Vice 

Presirlent of the NIA}\ Board of control at that time. Eldorado was 

a new school, in its first year of operation. The student body was 

8th through 11th inclusive. Several 9th grade students were permitted, 

with the fnll knowleilge of the staff and NIA.A' officials, to compete 

in High School and Junior High Track and Field events, until they 

won the eastern zone finals. The Eldorado 9th grade students were 

precluded from competing in the Pinals while other 9th grade students 

from ,Jr. -Sr. High· schools were allowed to continue. The end result 

was 19 pages of legal documentation and two court hearings involving 

several hundred dollars just to have the school officials say sorry 

kids, we were wrong! • 

' Subsequent to the litigation referenced, above, I attended two meetings 

- EXHIBIT B 
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• of the NIAA Board of Control and one meeting of their Legislative 

--

• 

Cor~1mission (the 17 County Superintendents) wherein the so~called 

reorgantzation of the NIAA took place. No significant improvement 

has been made over the immediate past. A full tim8 Executive 

Secretary has been eI'lployed, but he is helpless to do anything, 

because the Board of Control and the princi9als are charged with 

the administration of the program. See Chapters 8 and 15 of the 

lHAA. Handbook. 

They also increased the Board of Control from 7 to 12 members which 

only aclded difficulties to an almost imnossible situation. Try to 

get an immediate or expeditious interpretation o.f a rule from a 

12-nember board that is scattered throughout the· state when you have 

a week to spare. 

Last ,veel~ I received a copy of a case which originated between the 

Lyon County School District and a student by the name of Chester 

Cleveland, Jr. That case was commenced on October 29, 1974, and.is 

now in the State Supreme Court. I have 166 pages of documentation 

which includes a 22-page "-1emorandum of Decision and Orders. Page 5, 

lines 18 through 21, "Both Plaintiffs (in their pleadings) as well 

as all Defendants (in open Court) have requested that this Court 

deal with the Lyon County School District athletic code on its merits 

for guidance and promulgation of rules by proper arithority." 

The above quote is particularly interesting when the case generally in

volves the school's attempt at enforcing its rules and regulations 

• 
off the school groun~s during the weekend. Denial of due process is 

the specific charged. 

Goss et al vs. Lopez et al was decided by the U. s. Su~reme Court on 

January 22, 1975. That decision holds that notice and a public 
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• hearing is required when a student is susnended from General 

Ctirriculu~ for 10 days or less. 

• 

The National Federation of State High School Association's Official. 

Handbook 1974-75 (Nevada is a member) Page 67 under Legal Status 

of State Association: Quote "The structure establishing and governing 

state associations should be clearly separated from the rules an1 

means to alter the structure should not necessarily be the same as 

for altering the rulesi-••" 

In our State they are not separated. The policymaking board consists 

of the 17 County Superintendents. The president of the Control 

Board is a Superintendent a~d a member of the policymaking board. 

Mr. Chairman and Members, the Lyon County School District is now 

under court order dated December 3, 1974, to file 'with the Clerk 

5!!. the First ,Judicial District Court a full text of a ~ proposed 

code £E_ set of rules and regulations governing athletes and athletics 

at Fernlv High School, Lyon County, Nevada,· but not necessarily limited 

thereto, or ~ resolution ncaling with that same ma·tter. The portion 

underlined is quoted from Case No. 5716, Page 21, lines 15 through 19. 

I submit to you that the entire NIAA is in jeopardy for at least two 

reasons: 

1. The inability of the organization to effectively operate as 

structured. Explanation: the Superintendent and Board-members 

protect their authority so jealously that a decision cannot be 

made in a timely fashion. 

2 • 
• 

The complete absence of student representation at the ~blicymaking 

level. Explanation: One Superintendent represents 58% of the student 

population while one Superintenrlcnt.'with ~ equal vote has n~ stu'.'lcnt 
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• My oldest son is a Hi-year-old sophomore. He has played one ycnr 

• 

ot Junior Varsity and one year of Varsity football. lie has lettered 

two years in vff0stling and this year wqn 3rd in State AAA at 168 lbs. 

My _only_other child is 1() years old. He holds the Southwest Conf0rc:1ce, 

United States Judo Association Title. Their involvement in sports 

has kept them too busy to throw rocks at the neighbors' windows or 

any other malicious mischief that I know of. I'm personally and 

selfishly interested in the welfare of.the NIAA, in the interest of my 

own and 62,613 other high school students in Neva!1a. 

Of the 17 letters that I have received from principals regarding A.B.359, 

one logical and reasonable exception has been taken to A.B. 359 if 

words were amended.out. Those two words are Page 2, line 3 

[whenever practical]. This suggested ainendT11ent would put the 

principals in charge of the administration of the program while 

the policy would be set by the Superintendents and the School Boards. 

This bill would also provide the safeguards of separation suggested 

by the National Federation referred to hereinabove. It would also 

force the <lual majority into placing some responsibility into the 

hands of the Executive Secretary, thereby streamlining the entire 

operation by bringing the interpretation of rules, and such other 

routine matters, to rest where they are accessible when needed. 

Any questions you.may have I'll be happy to try to answer • 



• CHAPTER 7 

Powers and Duties of Officers .. 

Section 1: President 
It shall be the duty of the president to preside at all meetings of the Board of Control 

and the member schools of the Association. He may call such special meetings of the 
Board of Control as he may deem necessary in accordance with Chapter 5, Section 2. He 
shall act as the official spokesman for the Association and shall perform such duties as are 
generally required of his office. 

Section 2: Vice-President 
It sh:ill be the duty of the vice-president to perform all the duties of the president 

when the latter is unable to perform these duties. 

Section 3: Executive Secretary 
, The Executive Secretary of the Association shall be the chief administrative officer 
of the Association and shall perform such duties as are required by these rules and 
regulations and as provided in his contract. 

The Executive Secretary shall be bonded in an amount not less than $20,000, the 
' premium for which shall be paid by the Association. He shall make a complete financial 

statement to the Association annually foUowing an audit by a certified public accountant. 
All expenses of the audit shall be paid by the Association. 

. , 

- CHAPTER 8 • 
Powers and Duties of the Board of Control 

Section 1 
The Board of Control shall have the authority to cxen;ise all the powers cxpz~sscd or 

implied in these Rules and Regulations, and to :ict as an administrati\'e board in the 
interpretation of all questions arising from the directing of interscholastic activities of the 
member schools as provided in the Rules and Regulations.· Where there is no rule or 
precedent the decision of the Board shall prevail. 

Section 2 
The Board of. Control shall: 
(a) exercise general control over all activities in which member schools participate as 

provided in the Rules and Regulations. . 
(b) provide necessary facilities, equipment, and personnel to conduct the business of 

the Association. 
((c) give interpretations of the rules of the Association and clarify application of th~ 

I/' rules and regulations. 
((d) authorize the executive secretary to conduct investigations rebtive to violations 

of the rules and regulations of the Association as provided in the Violation and 
Appeal Chapter 10. · 

(e) adopt an annual budget for the operation of the business affairs of. the 
Association and set dues in conformance with the formula adopted by the 
Association. 

(f) employ an Executive Secretary, set his or her salary. and provide payment 
thereof .. 

(g) assign member schools to the necessary classifications, zones or divisions tc 
better achieve the objects of the Association, and for the efficient and effective 
conduct of interscholastic activities. 

(h) provide for the organization, supervision, and certification of officials for al: 
interscholastic activities under its jurisdiction as provided in the Rules anc 
Regulations. . 

(i) make such other regulations not inconsistent with the Articles of lncorporat1or 
and Rules and Regulations. 

Section 3 
All actions of the Board of Control under Chapter 8 may be :ippcalcd to th: 

Legislative Commission by a member school, through th<:> Sup<:>rintcnd.cnt, within ten (10, 
cclendardays. · 
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- CHAPTER 15 • 
Rules Governing Member Schools 

.Section 1 RESPONSIBILITY OF PRINCIPAL: 
At . 

The principal of each mcmoer school is responsible to the Association in all matters 
pertaining to interschoiastic activities, including the eligibility of students. In case of 
delegated authority to other eligible and regular staff members, the principal is not relived. 
of the responsibility in case of infraction or violation of rules of the Association. No · ~ 

interscholastic athletic activities may be scheduled or performed without the approYal of 
the principal. 

Section 2 RESPONSIBILITY FOR REGISTRATION OF PLAYERS: 
The principal shall be directly responsible for the registration of all students. He shall 

not delegate this responsibility to any other person. · 

Section 3 SUPERVISION OF TEAMS: 
The principal or his authorized representative shall accompany all teams or school 

groups participating in any interscholastic activity as a school representative. He shall 
ultimately be responsible 'for all matters affecting the team and the school. The schoof 
shall be considered as responsible for all acts of the participating team, or for school 
groups sponsored by the school while on a.thletic trips. The principal or his authorized 
representative accompanying the team or school sponsored group to a meet. game, 
contest or tournament shall exercise the utmost care. in the supervision of said team or 
school sponsored group. 

Section 4 SPORTSMANSHIP OF SCHOOL REPRESENT A UVES: 
It shall be the responsibility and duty of principals, coaches, faculty members, and all 

other official representatives of member schools in all interschol:istic rcl:itions to practice 
the highest principles of sportsmanship and ethics of competition. The Board of Control 
shall have authority to penalize any member school whose representatives may be 
adjudged upon competent evidence to have violated this obljgation. 

Section S POLICY ON UNSPORTSMANLIKE. CONDUCT AGAINST AN OFFICIAL: 
(a) Conduc.t of Contestants (Against an Official}: A contestant who is disqualified 

by a game official because of a flagrant or unsportsmanlike conduct in connection with 
any interscholastic contest, shall .be ineligible until reinstatc~nent by the ~rincipal and 
written report of the details of the incident and action taken h:is been filed with the 

· Executive Secretary for review by the Board of Control. 
(b) Officials to Give Explanation: If the act is against the official the incident must 

be referred in writing through U1e Commh,sioner of t.hc 'zone to the Excct;Hvc Secretary. 
(c) Respect for Authority: Authority vested in the contest .officials must be 

respected and upheld. If an act of violence is committed against the person of a p,H~ 
official by a fan, student, player or faculty mcmhcr of the s-:lwo!, during ;1ny. 
interscholastic activity, the Principal of the schoul shall i11:1h ~ :01,ort within tw..:nty-fo:.tt 
(24) hours to the Executive Secretary giving complete d.:t:1ils o: the im:id.:nt, t!ic name ;-;f 
the parties involved and what corrective action has been t:1kcn. 
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IN THE FIRST JUDICIAL DISTRICT COURT OF ".'dE S'I'l\'l'E CW Nl•:VJ\DJ\, 

IN ANO FOR THF. <'Ot:NTY t1::' ; rON 

CHESTF.R CLEVELl\NDi JUNIOR by 
LOUINDA CLEVELAND~ his mother 
.and gunrdian ad litem, 

Plaintiffs, 

vs. 

ROBERT SHIPLEY, individually and 
in his capacity as principal of . 
Fernley High School~ TODD CARLINI, 
individuJlly 1nd. in his ca~acity 
as Superint(•~.dent of ~chools of 
the Lyon Cot;nty School District: 
OR. LEONA.RD RI.F'!::, individud 11.y an.d 
in his capacity us Pr,:,si:!ci,t.0· 1:,...., 
Board of 'l'rustees of the Lyon 
Cour.t:· Sc'lc--:,] '.,ic;trict, EDDIE ~;NYDER, 
MlI-P,h'D SClARANI,. GENE MINOR, JACK 
MARCY, RICHARD F,ULSTONE, and GRANT 
ANDERSON, individually and in their 
capacities as members of the Board 
of Trustees of the Lyon County 
School District, 

Defendants. 

------· ---- ------··· -·- -· 

) 
) 
} 
) 
) 

) 
) 
) 

' I 
)' 
) 
) 
) 
) 
) 

57H 

...... -----~ -·· '•·----~:- ... ~ ... -~ •• Jr.,,.-

0.~t-< 

MEMORANDUM OF DECISION AND ORDERS 

THE LF.GAL PROCEF.DTNGS 

THIS CAUSE was commenced October 29, 1974, by 

Plaintiffs' filing of a Complaint for Declaratory and Injunctive 

Relief, with Plaintiffs being represented by the Nevada Indian · 

Leqal Services, through Attorney DONALD K. POPE, ESQ., (speci,:llly 

j 

admitted to practice in Nevada) and this Court, after an in camera 

conference in its Douglas County Chambers with Attorney POP£ and 

Lyon County District Attorney RONALD T. BANTA, ESQ., (rep.resent-

. ing all Defendants), determined not to execute a Temporary 

Restraining Order, the execution of which would. hnve all<>'-'ed 

Plaintiff CHESTER CLEVELAND to play in the last Fernle-y High 

School varsity .fQ,Otball 9aine of this .1974 ·season. The MO;ti~. 

for a Prelir.1inary Injunction was set for hearing on the tnerits 

I ..,._. . . . j ·'.. ~1- . -~/ --~~ .~,:, ···: 

i. 

-1- EXHIBIT G 1-1 .. 
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to commence at 1: 30 o'clock, p.m., Thursday, Novemlier 14, 1974, 

in the above-enti tle-d Court. The Mot ion was· h•:,Hd that dat~ and 

the matter was submitted .for decisio:,, subject to OQfcndants 

being allowed to file additional Points and Authoritin:, in 

response to Plaintiffs' Supplemental Author:i.ty in Support of 

Motion for a Preliminary Injunction, and Plaintiffs' request for 

leave of Court to file a reply thereto. Proc,::!durally this case 

is properly before the. Court even thouqh injunctive relief is 

being requested in addition to declaratory relief. (See 

§fhOOl Dist., 307 F. Supp. l 12Rl. Nor can i !,. : ,. b• 1;.-,. challenge: 

rf'specting. Plaintiffs' standtn-.. t· SU'-' in t.his n•>i 1·fPr. !~l~!..,..Y· 

Metrovolitan ~ounty Brd. of Ee!.,, 291 F. Supp. 4!L ... t ,48~. 

i 
! 
I 

On ronc:lusion of the hearing in •.l,:s r.,itter;.the Court ! 
i 

requested that ·;ounse, for Pl<1 i ntiffs fi ltt ctn ,ip;•r0pri,1h· petition; 

for appointment of a yuardian ;1d i 1 tem, and rt1,1t h..is been 

accomplished and th~ Court has by Order appointed L.OU INDA 

CLEVELAND, the natural mother of CHESTER cu:vr::1:,,~o,. JUNlOR, 

! 
t 
l 
i 
I 

guardian ad litcm in these proceedings. All Points :ind Au,t:horH I 

ties have been filed and received by the Court., and this caa~ is 

ready for dcl!ision concerning the Motion for Preliminary 

Injunction. 

THE.FACTS 

The Defendants are the Principal (ROBERT SHLPLEJ) of . 

the Fernley High School, Fernley, Lyon County, Noyadd, the 

Superintendent (TODD CARLINI) of the Lyon County School District." 

and the several members of the 4-yon County .Schoel Dis,trict '.Boau::¢1. 

of Trustees. CHESTER CLEVELAND, JUNIOR, at tl\e time of .this 

controversy, is a sixteen year Old s·t.udent at F¢rn1ey High 

School,. rt:'!.siding in Fernley; Lyon County, Nevada,. :r,nd be and hi.$ .. 
guardian ad litem bring this action for him$elf individually as 

one who has been removed from an athletic t:eam for viol.ation.ot 

-2- : 
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I, 

1-

the existing athletic code. The evidence shows th,1t a:t sonut 
I-

time prior .to September 2Z", 1974, the t,yon pounty School District J ,-
1 Board of Trustees adopted a revised .1thletic code entitled· f-·: 
I, 

"Uniform School District Responsibilities and Regulat-ions Relatin9l 

to Athletics· and Athletes", which .code ·provci des in its ~levant , 

part as follows: 

''l. Training and curfew regulations of the $chool must b& 
obeyed. 

a. TRAINING RULES 

1. No drinking c,f alcoholic bevorages; 
2. No smoking. 
3. Obey. the curfew time s.et by t !ie coac:h 

and school. 
4. Obey the sppc;ti_: trainin(J ru1P.-s u: 

the coach. 

Violdtic,ras of training rPyt..l it ions, if valid, 
regardless of person supplying the infnnnati:.m,. 
will be accepted by the school. . . . . . 

6. An-', behavior contrary to that which has b~-en stated;, 
is a-direct reflection on the school, team and. 
coaches and will not be tolerated. Vi,olaUQtrn of 
a minor nature will result in suspension and possHJ,te · 
oxpulsion from the teamf or from athletics for the 
year. 

l have read and agree to abide by the above.res
ponsibilities and regulations. 

Parent or Guardian AHilete 
ti 

On the m<;>rning O•f September 22, 1974, at the appro,ci• 

mate hour of 2:00 o'clock, a~m., Lyon:county Deputy Sheriff

AR'PIUR LOHR stopped Plaintiff, CHESTER CLEVtLANO, JUNIOR, on' 
t~in Street in Fernley, Lyon Cou11ty, Nevada. When Deputy LOOR 

approachec. the Plaintif£'s vehicle, it is undisputed that there 

was present in the vehicle (though not r~ally material he:rei.n). 

l 
l 

I 
I 

-t 
l 
I 
l 
I 
t 
I 
l. 

,, 
- ·' 

a six-pack of beer which is in evidence, and there .is but lit'tle/ 

-':1-
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question-, that;, Plaintiff had been drinking l:teer ·prior to ·being 

stopped. At this time the Deputy arrested Plaintiff CL:EVELAND 
. : .. 

and later issued a citation to him .for violation ot N'RS.484.319, 

driving under the, influence of intoxicating liquor. 

On September 27, 1974, 0Pputy LOHR advised DefeRd>ilnt; ... i 
ROBERT SHIPLEY, of the facts as set forth above, emphasizingi~ "L· 

I 
addition that there was also an unQited curfew vi9lation. 

• Defendant 
:·,,11· .. ~~ . :.,,·: ;:,·,:, 

Upon Plaintiff, ... 

SH,rPLE't'. thereafter summoned Plaintiff, CHES-lf!liR:..'" 

CLEVELAND, to come to the Principal's office. 

C~ESTER CLEVELAND'S arrival, Defendant, ROBERT S\UPLEY, confronte<.}

him with the facts as related by Deputy LOHR, whi~h Plaintiff,· 

CHESTER CLEVELAND, first admitted, then subsequently ·denied. Th~ 

admission fol lowed MR. SHIPLEY' s stating to Plaintiff wo.rds· to 

. the following ef feet, "since yr:u were cited t rn- D1ll, yo,u mus.t 

have been drinking". Plaintiff, CHESTER CLf:;VELJ\ND, thim told I 

I 
Defendant, ROBERT SHIPLEY, that a.hearing was to be held on 1 . l 
October 3, 1974, on both the DUI citation ami ii speedi.n':} citati~ d 

Based upon the informa ti{)n obtained from· I · issued to Plaintiff. 

the Deputy Sheriff, as well as Plaintiff, CHF:S'l!ER CbEVELAND's 1 

initial admission, Defendant, ROBERT SHIPL.EY, suspended the 

Plaintiff from the Fernley High School football team pending the 

outcome of the hearing, or· trial, on the citation. The evidertce. 

shows that Plaintiff· is a student in his junior year in go~• 

standing ... at Fernley High School and 1was, until Septemb.ear.·27, 

1974, a member in good standing of the varsity football ·athl~ie. 

team of said schooJ. The evidence is not clear wit.h r~ference · 

I 
to the number of games missed by Plaintiff, but, the result of his 

being suspended, foi'lowing his claimed violation of the· non-drink

ing rule contained in the code, he was not permitted to partici-

pate in the l,ast several. games of the •197.4 varsity fll!lotba,1,1 $Ea.a5ql. 

It is significant. that at the time of the suspension. no NRS 6-2 .. ·.· 

proceedings were pending nor had he enjoyed, t~ beQefit$ of ~'¼ · 

hearing or trial by the civil authorities in•Justice_Cou~t, anGl 

.there is no evidence that either had occurred at the· time of. this 

hearing. Had there been either1a deterreinati~n of quilt or .i,nno--
<' 

cence might have been determinative of the suspension ques:tionr .. •. 
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I 

The facts are substantially without _d1sr··.1te except 

Plaintiffs have put in dispute whether there wPre several empty 

beer cans in the vehicle September 22, 1974, an<l whether PLJin

tiff had in fact been drinking, and 1,,hether the Oe_puty could have_ 

detected the odor of alcohol on the person of Plaintiff. The 

evidence may tend to support these disputed f.lcts .to the detrj.

ment of Plaintiff, but the questions before this Court, at this 

s~age of the proceedings, db not call upon the Court to make a 

determination on the merits of Plaintiff's acti•:ities, but 

rather as to the constitutionality.and/or legality of the then 

c!nd presently existing athletic rod?. of said School District. 

DETERMINATION RE !<ULES SUBSTANi'!'. 

Though the 1974 footb<.11 1 ·season is o·.r(>r, the fact of 

a potential "double-discipline" (should_therP be c1 second 

"violation" by Plaintiff) causes this matter nrt to be moot 

as to Plaintiff, as do the considerations <.:Oncet·ning the sub

stance of the code and the issu<> as to claimc-d requirements of 

procedural due process relative to the code. 

Both Plaintiffs (in their pleadings) as well as all 

Defendants (in open Court) have requested that this l;ourt deal 

with the Lyon County School District athletic code_on its 

for guidance and promulgation of rules by proper authority. 

involVE?S CLEVELAND's challenge of the code on its merits, 

together with the claim that due process procedural requirements 

apply in these matters. In approaching this responsibility, I 

emphasize that this Court has no intention of eroding the 

statutory powers of duly-constituted local school authorities. 

The autonomy of local school authority has been established by 

a declaration of legislative intent. See NRS 385.005(1) and (3). 

This Court is hesitant to interfere with regularly constituted 

school authorities in their management and discipline of .students 

(athletic or non-athJ.etic) who are placed under their supervision • 

The Legislature is expressly authorize.a to provide for the 

-s- . 
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educational interests of the State, in such manner as shall 

seem most appropriate. Art. 11, ;>~~t0ns 1 and 2, __ of the Nevada 

Constitution. In the exercise of this power, school districts 

have been created and authorized to nave substa~tially exclusive 

jurisdiction in all school matters over their respective geo

graphic areas, through their elected Boards of Trustees. And 

t~e Trustees are, as already mentioned, authorized to make and 

enforce rules. NRS 392.030. It was clearly intended, therefore, 

9 that the mdnagement of school affairs should be left to the 

JO i aiscretion of the Board of Trustees and school administrators, 

11 and not to the Courts, and Courts should not 1nterfere with the 

12 exercise of discretion on the part of a Schoci B0ard as to what 

13 is a reasonable and necessary rule, except in a plain case of 

14 exceeding the power conferred. 

/is The first main principle involved in considering the 

16 validity of a school code is that the rule must pertain to 

17 

)8 

19 

20 

21 

22 

23 

24 

~25 

26 

27 

28 

29 

30 

31 

32 

conduct "which directly relates to and affects management of 

the school and its efficiency". Board of Dir0ctors of Indep. 

School Dist. of Waterloo v. Green, 147 N.W.2d 854, 858. Conduct 

outside of school hours and school property may subject a puµil 

to school discipline if it directly affects the good order and 

welfare of the school, 47 Am. Jur. Schools, Sec. 173 at 426, and 

the connection between the prohibited acts and the discipline 

and welfare of the school must be direct and immediate, not 

remote or indirect. 7,9 CJS, Schools and Scho~l Districts, Sec. 

496 at page 445, and Annotations, 27 ALR 1074, 41 ALR 1312. In 

each casei the particular circumstances must be examined. The 

case at bar involves the advantages of an extracurricular activity 

provided by the Lyon County School District, a consideration 

which this Court believes extends the authority of a School Board 

somewhat as to participation in that activity. This is so 

notwithstanding NRS 389.050 which requires that public schools 

-6-
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provide general physical training for ~tudents. The influenc~ 

of the students involved is an adriitional consideration. Stand-

out students, whether in athletics, torensics, dramatics, or 

other interscholastic activities, play a somewhat different role, 

from the rank and file.· Leadership brings <.1ddi tionill responsi

bility. These student leaders are looked up to and emulated. 

T11ey represent the school and depict its character. I cannot 

complain against a School Board for expecting somewhat more of 

these types of students as to eligibility for their particular 

extracurricular activities. Bun_<J!:E__v. Iowa __ !Iigh School Athleti,c 

Asso. I 197 N.W.2d 555, 53 ALR. 3d 1110. 

There is no question but that· school authorities may' 

make a football player ineligible if he drinks beer during foot- I 
ball season. There is no question either ti.ctt s11,·h authorities 

may do 1 i.kewise if the player drinks beer <J.t othPr timFs during 

the school year, or if he then possesses, acquires, delivers or 

transports beer, see O'Connor v. Board of F.d. ot Central School 

Dist. No. 1, 316 NYS.2d 799, with guilty knowled9e (Court's 

emphasis). Undoubtedly, an athlete shown to have a~tually vio

lated a non-drinking rule during summer vacation, whether 

convicted in criminal court or not, can be rendered ineligible 

by school rule or code. All of these situations have direct 

bearing on the operation of the school, although the bearing 

· I 

24 1 becomes progressively less direct. The s·ame would apply too, 

2S 

26 

27 

28 

29 

30 

31 

.32 

as well, to for example,curfew and smoking prohibitions. The 

scope and duration of any resulting school sanctions for such 

violations will be hereinafte.r discussed. In reviewing the 

"Uniform School District Responsibilities and Regulations 

Relating to Athletics and Athletes", cited above, there is 

certainly no vagueness or over-breath~ .for example, concerning 

the no drinking and no smoking prohibitions, this from a sub

stantive point of view. Nor are the concomitant penalty, or 

-7-
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penalties, vague from a due process point of view, though they 

might have been more efficiently drawn concex::niny provision 

number six (6). It is·, for example, the act of drinking .of 

alcoholic beverages that results in a violat~on, of a trainin9 

rule, and,the emphasized means of proving ·such violation, namely, 

by being "observed" is not exclusive, but apparently cumulative. 

The due .process clause of the Fourteenth Amendment of the United 

Stated Constitution condemns an enactment for vagueness or over

breath only "if its prohibitions are not cleirly defined". 

Grayned v. C1_~.i'.....2.!. Rockford, 408 U.S. at 227: The requirement 

is only that there be awarninq as to what is unlawful, that 

there be no arbitrariness _or discr.iminat.ion, and "that there -,be ' l 

no violation of a constitutionally protected ,right. An athlete j 
has volunteered to a special categorization thereby distinguishin 

1 himself from non-athlete students so nont· o.t: th,, - referrr>d: to 

requirements are violate~ in terms of the no drinking and no 

smoking pcohibitions. I hold that these two training rules are 

valid and within the permissible scope of school rules governing 

athletes. '!'.he provisions requiring the obeyance of "the curfew 

time set by the coach, and s~hool" and "the specific training 

rules of the coach" trouble me in that they are indefinite, and 

specific curfew times and specific training rules should be 

adopted by the Lyon County School District's Board ot 'l\rustees 

so that the athlete will have a•. "warning as to what is unlawful". 

Certainly, internal training rules, the violation or violations 

of which would not be disruptive to the squad and/or school, and 

which will not result in suspension or removal for any extenged 

period of time will not require this type formality. 

The other main principle involved in considering the~. 

validity of a school rule is reasonableness. Thegeneral 
• 

requirement that a rule promulgated by a governmental subdivision 

or unit be reasonable applies to School B0ard rules. Board of 

-8-
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Directors of Indep. School Dist. of Waterloo v. Green, 147 N.W.2d 

at 858. The task then is to determine whether it is so unreason

able and arbitrary as to be illegal. In dealing with ineligibil

ity for extracurricular activities as contrasted to expulsion 

from school altogether, and with students who represent the 

school in interscholastic activities as contrasted to less active 

students, school rules may be broader and still be reasonable. 

A rule does not require violation of the criminal law for an 

infraction to occur, but school rules need not be confined to 

crimes. To some extent at least, school authorities may base 

disciplinary measures on immoral acts or on acts definitely 

contrary to current mores or social standards. 4 7 Am·. Jur., 

Schools, Sec. 186 at 433; 79 CJS, Schools and School Districts, 

Sec. 503(b) at 450; 41 ALR 1312. For example, the no-drinking 

and no-smoking rules contained in the Lyon County School Districts 

code are limited to actual drinking and actual smoking by an 

athlete, and this is not a case of imposition of ineligibility 

for mere occupation of a car containing beer with knowledge of 

the presence of the beer, when the beer is discovered by an 

officer. Bunger v. Iowa High School Athletic Asso., 197 N.W.2d 

555. The no-smoking and no-drinking rules in question are 

reasonable as they require a close relationship between the 

athlete and the prohibited beverage or substance than mere 

knowledge that the substances are nearby. 

In addition to NRS 392.030 concerning the authority 

of Boards of Trustees of School Districts and Principals and 

other administrators to suspend students who will not submit to 

reasonable and ordinary rules of order and discipline, is 

NRS 392.460 which places the same school officials, including 

teachers, on a parity with peace officers "for the protection 

of children in school and on the way to and from school". Th.is 

169 
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ately to the school's basic int~rest in discipline. Where not. . ' 
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19 

Board of Tr-uste_es may promulgate•' rules and regulations concern

ing conduct of athletes both on and off the school property 

(impliedly), so long as such rules and regulations directly' 

concern order and discipline for'~:Jegiti?J1.ate exuiacurricular 

activities.· ln modifying or re-enacting the code, the ~d. 

of Trustees must narro'4fly draw the• ume so • h·.-tt· they do not 

attempt to regulate an athlete's c,,nd~ct whii e ht> is tmder the· 

control of his parent or guardian unless his conduct has a 

reasonably direct effect on _the schoo.l's autho-rity and -responsi

bility for discipline. NRS 62.010, et seq, but not neces•arily 

limited· thereto, wi 11 generally compreh~nd the parent and guardi 

situations which should generally be,>handled by civil authorities~ 

i 
' 

With respect to the substantive aspe~t of the .Lyon 

County School District's code, Defendants .have argued that if 

one section thereof be. stricken, the rest o t the la111f remains 

intact, unless the entire law is unseverable. Evaps v. J£!, 8 

Nev. 322, 342 (1873). This is correct., but for reasons herein-

, I,,' 

20 

21 

22 
23 above expressed by the Cburt and hereinafter given CQncerning 

24 some substantive aspects of the existing athletic code and the 

25 applicability of procedural due process, the- code hereinabove 

-2,· referred to must be redrafted. 

27 

28 

29 

30 

31 

32 

DffERMINATION tlE EV!D~NTlARY 
ANO PROCEDURA!,DU& PROCESS 

Defendants.at Page 3 of their opposition Points &nd 
• 

Authorities state as follows: 

"The Plaintiffs in their. brie:f cite a variety · 
Qf United States Supreme.Court and various lower:"' 
federal court decisions which stand for variou1r . . . . ', .. 

· 10 .. 
., ~ ~:; 
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s 
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7 

8 

9 

-.. -•, 

gener~l principles to the effect that the pro
tections of the Fourteentich Amt:-nd~nt. to the u. S .• 
Constitut:ion are available t.o' cvery·'·person, in
cluding stui;ients. · To the 1:•xtt,nt th.it these pro- -t 
tectiohs do; not' reach the levels affordf#d to . 
criminals, Defendants have 'no argumEint. with theus• 
holdings." · 

This Court need not adhere to even ,;friendly" a9reet · 

men ts on the issues by counsel, .but at. bar it does appeaJ." ·that 

Sqhool Districts, including the Lyon County School· Distric::t~. · 

when enacting athletic codes roust abide by procedural due proces$ 

under the Fourteenth Amendment to·the United States Constitution 

as applie.s to the States;,as gualifiP.d hereafter, including,: in 

most cases, the entitlel!llint i:o notice and h(:,,1tnq. / 

The Fourteenth Amendment, which appl I t'-s tn act:i• pf~ 

the State agencies s.uch as School Boards, provides that n<> person 

may be deprived of life, liberty an9- property without due proc~ 

•. ,· '171,:;;: 
.· ·, •, :·.~ 

·.,.-

I. 

10 

11 

12 

13 

14 

15 

16 

17 

of law. Givens v. Poe, 346 F. Supp •. 202i !•?.!·!.!l:'i.1_1.1~.-!l.!.9.!! School . l • 

... 18 

19 

20 

21 

22 

23 

24 

25 

Athleti,' ...!'•~2.,..-v, st, Augustine~ Hi gb Schoo 1 ,. 336 , F. 2d 2 2 4 l regard-I 

ing "state a~tion" under the Fourteenth AmE">.ndment). See. Hoferer -1 
v •. Cornella, Civil Action No. R.,.2905, u. s. Otstric-t Court fo'l: . 

the Northern Division of Nevada, which dealt wit:h the withholdinq 

of Hoferer's diploma for "non-academic" reasons, where? the u .. s. · 

District Court held that the school authorities there hav~ no · 

right to refuse delivery of an academically earned,diptoma f.or . 
failure to pay a disputed claim when the merits of the 9i•P~. 

have not be~n first resolved under the standar~sr ,of due prwess. 

<Court!s emphas~s). The Hoferer casl!f is the closest Nevada-

26 Federal decision bearing any qinalogy . to the d'U(:! process issues• . 

27 · pres~nted at bar. 

28 ·The facts· here simply deffl(),nstrate that Defendant. 

29 SHIPLEY called the Plaintiff on Sept;embe~, 21, 19'74, and met.· 

30 with him. at the Fernley High School .P:rinc,ipa~ • s Qf.(.i<:e. Q~aidtaJ, . · 

31 

32 

the pr!!!sence of any·third persons. Upon Plaintiff's arrival.,. 

the Defendant, ROBERT SHIPLEY, confronted Plain.tiff with t~e 
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generally there must be written.ndt.ice of tl'le specific charge 

to the student-athlete and his pa1-ent or quardian~ an "itttpart;ial. 

tribunal" (whether it. be the .PrinciP<d, the su1,ieriute>ndent or 

ttiembers of the Board of Trustees"" e-to,.), both .side.$ must .he 

heard, .a wr.itten report _of the facts must be.•. provided to the . 

student ..i_nd his parent or guardian, along with a notice wi~hi n 

a .reasonable period of time pr·cceding the hearing, a list of 

accusing witnesses should be provided in writing and the student.

athlete should have the right to put on his defense or his 

version of the circumstances, and the right t-0 examine ttm· 

adverse witnesses., and the decision of the ,rn·•tinr.iUt:!s'should., 

' 

10 

11 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

24 

be based upon substantial evidence. Naturally, th('> at.hlet¢' . I 

should have.a reasonable period of time to. prep.are fQr. tl:le 

hearing, but it should be held within a reasonalJle pe:tiod o-f time. 

depending upon the prejudice that might befall the athlete in 

terms of the missing of athletic contests, the effect that it 

may have upon his lettering, the relationship it may have to-the 

prospect 9f a university or college scholarship, but not lif!li.ted .; 

thereto. It should be a policy matter as. to wbeth-er the .a~let-e. 

may or may not be '·'t'.epresented by an attorriey, but certainly·. 

counsel at public expense is not warranted in absence of l!xtenu""' ·· 

ating circumstances. Nor do I see it.necessary or appropriate to 

have the hearing, which is anticipated to be somewhat informal, t;. 

be stenographically reported, though minutes taken by a per•on 

2S uninterested in the outcome of the·proceedings, would ileem 

26 · appropriate. I emphasize that the Fit.th arid Fourteenth· Atue1i$9ettt 

27 

28 

29 

30 

31 

32 

of the United states Constitution do ,not require il ti-la.1-tFfle 0 

hearing in ~very conceivable case qf government• i,mp'ilit'lnent -of· 

private interest. Fort though due process.of law generally 

implies regular allegations, the. opportunity to anawer-·. an,d a .tria 

according to some settle~ eourse of jlldicial proceedings,• tbi,,$ is

not universally true. To be more fundaaental,, the min~ . 
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26 
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_____ , ... .._.,., .... ____ _ 

procedural requirements necessary to satisfy dut.: process depend 

upon the circumstances and the intr>rests of the parties involv~d. 

Dixon, supra, at 155. This principle or philosophy is: succinctly .. 

and bE!autifully pronounced in Joint Anti-Fascist.~etu2ee 

Committee v. McGrath, .341 U.S. 123 at 163, as follows: 

"Whe:ther the ex earte procedure to which 
the Petitioners weresubject~d duly observed 
the rudiments· of fair play; ••. cannot .•• 
be tested by mere generalities or sentime·nts 
abstractly appealiny. The precise nature of 
the interest that has been adversely dffected, 
the manner in which this was done, the reasons 
for do'ing it, the available alternatives to 
the procedure that was followed, the protection 
implicit in the office of the functionary whose 
conduct..· is challenqPd, t-hP balanc.;1.: t,f hurt · 
complained of and yood accomplished .. thl:;!JJU,? 
are some of the consl.dt:cations lhat must enter 
into the judicial judgment.•• 

The> existing L:(on County ,§ch.Qg& Dj ;Hr;ic&;. at!J,15.ti&, 
' ' 

code is without any of these procedural safl:;!guards since an 
Ai& =•••n llti.WHiJ:JM!ll-f11 ... t1r ,, .. dl!Ail Pl I 

athlete may be "r~moved from thP team tor the duration·of that 
_,.,,, a. YM4!Hl u,-4.1i,-4Z!,ti1 •· •-•~\"fi)l!i#'Glr 

1 45 
, 1 ,se~ ;· tuff::U:t arnmsss 

sport" or in the event of a second offense or violation during 
~~lff~"t~~~-,; u •• -~~••• ii!Al!il:a ,,a., tf a,, Pi -.,-ffl.dl! J11Si ·; waL.A f_¢~ ••~-....._. 

the same school year "shall not be allowed to participate in any 
~~~<"~•~•&tuiRR~-~ ·1•,r r·mwa tU i .. a a d. PJ ·, : l •At:,:. 
sport for 12 calendar months'dated from t.he second.offen-w,. 

requiring only that one l>e observed "bre~kinq" a :t,'.Ule, · and thi:45 
-=-' r»s~'½.::~~v~~~~~.;.....~~✓-~~~~~-•:..,ir,.fi!i~i?J:B~~Ut •11~ M·• .¥1t 

is so "regardless of person supplying the information"., Feh\ley 

High School is a public school and a common or public schooli as 

a.general rule, are ones supported by taxation, Open to all of 

suitable age and attainments, free of expense, and under the 

control of agents appointed by the voters. AGO (9-~-1909), AGO 

89 (8-6-1951). A student does not sued bit songtitptiona1 r~g~ts .. - - . 

!'!hen. he ent~7s high school, or indeed ev-en $!ride sch~,;,. .Gwen:s, · 
• 

supra, 202. In Nevada a student has a constitutional righ~ to 

a public education. It has· been contended in other cases .(Kelle,::, 

supra, 293 F. Supp. at 491) that the interests a student-athlete. 

such as Plaintiff has in engaging in athletics is a mere,privilege 

and not a constitutional right. This argument was an~"'.by 
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1 the United States Supreme Court_ in Cafeteria v •. ,Mc.Elro,I, s.upra, 

367 U.S. 886, when it said that the quest.ion of whether SW!iinlaritJ ,___ 

denying a person access to a governmPntai cite of her former 

employment violated the requirements of the ·au~ process- clause of 

the Fifth Amendment cannot be answered by easy aHertion t.hat; 

because she had no constitutional right to be there in th@ fir~t_ 

pl.ace, she was not deprived of liberty or property by the goveJ>n~ 

ment's action. At the hearing in this matter, Defendant ROBERT 

SHIPLEY, ack~owledged to the Court, that athletic activities suuh 

as football, were an integral part of the ed~cational $)'Stem and 

process, qualifyin-g his remark by stating y~n€'rallv .:ts follows.: 
! 

. l 
"that it is not as integral as, for example, history a;nd matM:i,na ... '. 

tics".. Alt.hough the right to pursue: an acadP<ml c education i,.s not· 

directly affected, the penalty suff~red by Plai1\ti ff Clff'!STE'R 
......... """...,....,.. ___ ~~~ 

CLEVELAND, JUNIOR, lnfringe.S upon a fac~t of public sch'OOl educa-
W:,u. 

1 
> fl ,.a a.~:.i <su I ur,,e..i$1M111 •-• • s •.5~• • at T ,~ . *;,.:...,. 

l'ion'wnich has come to.be generally recognized as a, i,P.~MQW 
'•~~~~-•.:;.,_·)11"',.-,l,'.'s••~•~~-l;~~~.W.!.~•-~:..O~J..!( 1,;,.i !lilii81'1 .!J.,;lil! ill:I $ - J ~Jo,..., l ' 

•- ingredient of the educational pro9~s;S. It is obvious that. befoce 
~~IPJIA•nCiJ«!l.p M ftj 1111". l«l"'• •w.tl. ilfi ],iJII.! - t ;,tzw:¢ • , - . < ·- _ • 

such. a valuable. interest is denied·,_ the _rudiments C>_f fait: pl-lY· 
..... ,._,,,_,p:;',•e""~-:,..,-$,4W~-~-.t::Y!'~~~~.,...;z..;;;t_ 1114::A\Jlll,,i~ -~ U:Urt$f f, 4¥1.eff,. 1$ +-- ,·· 

dictate the right to notice anea ~arin.g. 
~~~~~J!l J ;; ,44J;I.Y.¢U$ t J!-- Lir1• 
F. Supp. 485, the Court held that in-. view of the,,;laek of p~e .. 

exisd ng standards and regulations bb structure any dj.s,:iplinaiy -

action taken by the School Board, ar;d 'in view of _the -c?onspicuous 

absence of a formal charge, followed by a'hearing~ against any, 

particular school or individual of misconduct~ the School Board 

which-suspended the interscholast.ie program in question for ·the 

entir~ high scl)ool for a perio.d of one U) year ~nied that• 
i 

school. the protection of procedural ._e pl1'0eess~' Ad.mittedly, a 

great~ number of. the cases involved herein decided .by fede~al 

courts, involve the classic cases of civil rights, but the case 

at bar does not differ in kind but Pf!rbaps only in degre~ in 

terms of the legal and constitutional questions involved# wbich 

typically give rise to the invocatic:m _of federal juri$diCtion. 
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The Defendants further contend that ont" week b(:fore 

Plaintiff was suspended from the football team, he exe\luted a 

document prepared by the Nevada Interscholastic Activities 

Association,entitled "Student Eligibility CP.rtificate", bein~ 

Exhibit "B". in evidence. That document h;i its relevant, pant 

states as follows: 

"I understand that in order to be eligible 
for participation in this program l must comply 
with the requirements listed below ..• 

14. Have maintained satisfactory standards 
of character and citizenship as established 
by the Nevada Interscholastic Activities 
Association." 

The NIAA has defined what "satisfactory staridards of/ 

character and citizenship" are in Exhibit "r" in evidence tt.bou9ll· 

in a qualified way insofar as Plaintiffs arc concerned}, and. its• 

relevant part provides as follows: 

"l_!.28 CHARACTER AND CITIZENSHIP REQUIREMENTS: 

A student is not eligible to represent his school 
in any interscholastic program who is under disci.
pline for any act which reflects discredtt on his 
school, or whose character., citizenship <>r con
duct is such as to reflect suc!)discredit. 

(a) The Board of Control interprets .. 'Conduct 
which re.fleets discredit on the school' to 
include violation of accepted training rules, 
smoking, drinking of alcoholic beverages, 
stealing, vandalism, and other acts contrary 
to the laws of the state and the rules of 
the school. " · 

Defendants now state that they J)aye found no require

ments that procedural due process. app;l.y to enforce a validly · 
............... f ,e., v>:i,a.ir<111ciffl.t,,:t1¢1...-T"l!",1~"°'~ t·,.':111; pQ/kvrt'oNJ,W1"#f":i~Y¼>l•· 11~· «. _,, -~ flt, If 'rill ¾111 . ,'~ 

executed agreement and suggest that Plaintiffs have waived ~~Ji'. 
~..:~~..:•~l(,-..,.....,.-,,,,:.;;~~v9,.>, .. ;o~• ....... ., ....... ;.u,,:~~-...~\l,-..,qi~~-4 J • .d.~,•:·. - . 

rights. If this contention wertr to be followed by thi• <;our.t; ·· 
,.~-.i·~~~~(·-----------------""''---·.:..· ------... ·---

I would be subscribing to a doctrine which allows the c~:n,:.~ng: 

. away of constitutional righi;~,_,_,Qn _th:ea~ __ fact~.,, J;,.}l;it; .~uld : -
~-.~-, • .,.,_,.,,, ..... -···-•----••-'"~ .... - ·, ...... ,-, ... & ... -.~ ....... -~·•·, ,,. . • violate public policy. In t.his case there was certainly, no_ : 

--~'-- .,' ·.J,•~~-- ..,., .. -•••• -,•,.(<.;'_~-•c"#"~,.~,?"•·•""'"'"'~ ... •,..;,,... x•'"· ' • 

waiver of the rigryt _tp noti_c:;:~ . .!!14 a be,~u:ing. In other words ------ .. . 

neither the Nevada Legislature, th~ NIM, nor the Lyon County 

-16-

I 

I 
I 

! 
! 

.. , .. ,1·7s,,·· 1 
. :.-_ . . -. :: ,• ~ 



• 

•• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 , 

16 

17 

18 

19 

20 

21 

22 

23 

-.. 
. -5 

facts as related ~y the Deputy Sheriff, and though the'l"e i,s·s.ome 

dispute as to whether Plaintiff d1d or did not admit at this '"time_ 

to the September 22; 1974 drinking inc.1dent, this Court doei-, -

find that he admitted to the incident. - EVen should ther-e hil-"re 

been an unequivocal admission by the Plaintiff, such adtnission 

was ~de . .,without pr.tor notice of the specific charge (namely,, 

violation of the non-drinking rule), without the opportunity of 

Plaintiff to prepare or to really be heard relative to this 

matter. Defendants argue that the fifteen to twenty minute 

nreeting betwt?en Plaintiff· and Defendant SHIPLEY on September. 27, 

1974, which resulted in the unqu-E>stioned susp<-nsion of Plaintiff 

from football play "until the outcome·-of the crimin_al traffic 

proceeding" was not summary in na.ture. A "summary. proceeding" 

.Js not determined to be such solely because 0£ jts brevity. He.re_ 

the alleged misconduct and violation of a training rule,_if 

committed at all, was not comrnjtted in the immediate view and 

presence of any Lyon County School District administrators or 

staff, nor was it committed on the Fernley campus._ If it were 

committed in the immediate view ·and -presence of any such persons, 

perhaps it is appropriate that it be puni~hed summarily for tithi'ch 

specific findings of fact and sanctions 1n writing should be made. 

available, forthwith, to the athlete as well as his parent or 

guardian. Even here, should the sanctions be extensive, a 

24 hearing is required at which time the athlete may present a 
I 

25 

26 

27 

28 

29 

30 

31 

: 32 

defense and, perhaps, 'mitigating circumstances. It the violation 

.,is not committed in the immediate -view and presence of any sucb 

personnel, and if the discipline .or sanctions are beyond, for 

!,';!Xample, a suspension from one:c:athletic interscholastic contest,. 

then, though, a pretermination hearing need not be a judicial 

or quasi-judicial~trial~ it must meet rudimehtary due process. 

Goldberg v. Kelly, 397 U.S. 254. Of course, the nature of the 
. ' 

hearing will depend on the circumstances of each case but 
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School District can condition the granting of even a privilege 

upon the renunciation of a cons ti tut ional right :t.({ procedural · 4ue _ j. 

process. Dixon, supra, at 156. 

The NlAA, with the Lyon County School Distric~ being 

an active member thereof at all relevant tirnes hereto, wa, 

authorized by NRS 386~ 420 and it is interesting to note t:.'1.~t 

NR~ 387.205(l)(g) provides that there may bean imposition of. 

taxes for fees and dues to s~pport the NIAA, further suppoid.nq 

the evident "state ac:tion" in this matter. NIM Regulation. 

chapter 15. 00 .provides as follows conce-r.ning -student appeal 

,./t\{ 

procedure: 

"15. 01 When not previously pro~ided fo i , a 
··· student, his parent or guardian with the know,.. 

ledge of hi$ principal, may appeal to the Boara 
of control any adverse decision by the Execu .. 
tive Secretary concerning the student's eligibil;.,. 
ity to participate in interscholastic athletics. 

(a) Pre.udent of the Board o-f Cont.tol shall 
appoint an ad hoc committee·of not less than 
two members to hear the appeal and render a 
decisi,ln. The hearing procedure shall pro
vide for notice to the student of the time 
and place of said hearing and an oppQrtunity: 
for the student. to be represented and heard, 
and the right to cross examine. -~ •• 

(c) I_f the above process is not concluded . _ 
within ten (to be amended to fourteen • calen..;. 
dar days, due to the inaction of the Board 
of Control, the student shall become eligible 
until such time as the ad hoc collUUittee ren-. · 
ders a decision." 

Though the above-cited provision applies to matt.ers. _

typically unrelated to the type discipline in question in: -these · · 

proceedings, it does provide a reasonable analogy and direction· 
• -•• •. ,•,_4,., .•• ;,• 1•,,;. , I,,,,•,,,,,/, •.• • •' • .« ,,,,_., .. ,~ ~~••,-~,\.•,,_:..:.<:C•~'"-.;.,1',:,:#.••·] . ..,;..i._,,M'°.,.'?C,.•4•.,-• .-:: •••.•• •.:t'-c.'•.~rc•.,•,•1,~,~:',C,.' ,)", ...... ..-•, ,:,,,;:. 

to the parties in _these proceedings -in terms of the adoption of 

new and modified codes and regulations of conduct concern!~ 

extracurdcular athletic events through the I.yon County School, 
.. ....,·~- -, "'··•· ,,.,,~ ......... ,,._ .•. ~ .... ,. , ... , "·"'•\,. ···•·•·• .. ..;:~ .. :11~ .... ~~;:" __ ,,,., .... ,..,...;.,.to-l<"~~-.,...l"'>#°'µ.,.•,;;.J"c-•·,j1"":~·...._·.~t>'• 

District. • In addition, if the suspension _or the ,~y•.t :q( tb•;~,-~ .•. 
"1 •• ,. t, ,1"101 lflci~ r1us1111,._.,.._,u:i111 #1.,._'titunlllfl:t:!SMIP"'lrllt~_!l' it 11111:1 .. ~\;,~~-.: ·:'.:. 

athlete is to. be for a Period iti excess ot ten. (lt>) days, . for- ... 
'-.._,, ·-,.;;·..,..,.:..,~ __ ., .. :·-···~ 

example, notice and a he_c1_r_~I3.9'-~.~-f>P,~~~:.,Pe_ropriaw., and i-n the c&fl 
-.-.J, .. ,\ -~.v.:. •. :-. '"',"::"' ·. ·'•7"'. ··:'.".",\.:· ,,'i .: J:·,.::'.:\-1"::',)"-,~'\ ' • ··• . . . 
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--------.... ----~ ..... ~~":.-.,tA'>'~">;.~,.--~---~-·~ .... ~-i:,....,.,.--~~,'Olo'•l"• .... • .. ""'7':,,_, ... '(· 

presence of school personnel (which disciplint> exceeds the ten· 

days),· an appropriate hearings procedure shoulEi b~ e.stabl,,ish•~ 
- ....... ·- •••. --·•.;· -.. ~ .. --.,-~·., .> --~·~ .... , . .,t~' ..... ✓ ~.o;.," .-_.,_;.,...~.-" ~:.,. 

forthe purposes mentioned suprai Certainly, cxte~ed suspen$i0f.l 
• . ---1~, -·~ "'·"'""' .. ;4:-., -... - • ~;;,.• • -. ... ,<;,,~ .. ~ ; •• ,;: 't,,~';:~J;;,;.,~Al.•.;:.. ........ _,.., .. .,,,. 

or exclusion from the athletic program deprives a student of.·• 

important:. rights .and liberties. Any sucn long absences' thr~aten'$. 

t)1e athlete with the inability to perform and enjoy the :certain: 

fruits and benefits that follow such performance, and will 

necessarily reduce his incentive ,to @ntinue hU educatiorual 
t 9 It' J ;df•l!ll:1tl;$Wi5e 111 P8>iiP.J\:ll~·•1~ ,,.._~~ .. il!.~!tttfnf:fft~r,·~~~~~~~,~,-

career. I make this finding and. concl·usion by taldng jud.i..cial 
-1t.-l!'l,jj··w,a;-~ ... ,..,.,,.~f1t¥t-t:>rp,r;;(fftllrtt:'#t'ii¥1'1trtte,«•'-eW"~o/r:,'$)9"1 ,mW 10$1 mat?ni.ltfl1 tli'I ·s· '1 1••-·rt.·nrriili:~"'~ 

notice of the social, economic, and psycholvqical ~·alue and ·· 
---~-•==...,-,,~,,..--.... -• .. """__,,_;,,;.-.-.--.... --.-.-... ~-,llli\Ji~---,.,. .. , .~, .... .,, .. 
importance today of receiving a public education throu(Jh tl:le 
•~~~~=-~~'fi~+~-~~~~f~;,,'.fr',.,t,~f~~~~~~..Ji"'~~~:~.-~~l;-'A tt•!~.A·~· 

twelft11, (12th) grade. See Breen v. Kahl, 296 r'~ Supp. 70.3~ 

Certainly, if it is a critical situation_ resulting it& the st.J::ong. 
I it:1:'.1¢% 

1nilt mm, • r Mi 

potential of eminent danger to the athlete himself, other 

athletes, non-athlete students or, for ~xample, school property, 

~n:,',,:~~~~~~~~~J.~,~4.W{?,.f.~Jt.~l'-

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

lonowing due written notice within a reasonable .perfod of till\e · .. 
-~;~~•~'v,..~I..L.-'451,1,.!LJi ,;y;~,.\.WS£?4"4J!'!:P~~~~ J11.;t1:et ~%;$-,f~~ l &~!I-,: ,; 

~,~~":!~\~;;r • . ~~f.~t.l¼,1,.,,;;.t~ ... D.a~£~.nii W:-?C:a'J-~ s~.t;l~, ~ .~rr~!?" · 
~-~.5>-~Y.2.l~,, ... ~,1:!X,_~gni~icant cost or expense inctdentd to the 

, , ' . L _;t!<!,, ~~--~~~~~"'- 11,eildfti i'iLHJ,V: i H.~ 

us,!,, .9J .. 4-1~-~'""°.t:,·-he~u;j,~~:i.-... s,,_~J""'''"'~ .. ,. i w 

of the obvious budgetary concerns of all branches of .government 

in Lyon County, including the executive, legislative and j.udicial. 

Certainly, reasonable financial considerations should not inter .... 

25 . fel,;.~~~~-~~~E..~~!..J?.!2.£.~~EAL.@n4, .... ~Hb~~ae~l~~ cons ti tu-
..... ..-. . .· "._J -· . , 

26 tional rights of the student. 

27 

28 

29 

30 

31 

~2 

I stress, an athlete may not be suspended frol\an 
--C:: ..e,,..,.,,. ~ir1r ~• ,.,. • u ••• rn¢, ,re &-etf· ± ••· c·,. ... 

a<;:tivity until he has received the full benefit of the Mtie.e ant$ 
·-.. ..--... .,.....,".._,_._....., • .._,,~.,.......,._,,..,:.r.,,.,. '"' ....,.~ .• .,.. •• .,....,..,.,"',...,;:...,..,• ,:.... ..... ~,,.i,"4~;.~""'ft~·..-.r·~_..,,.,~...i. . ..,...~';~ Jf1 lt Jil;l>QiC•~.,-~IIIA.'"1-'~~-

hearing requirements set forth above, unless his contim.1,ep, pa,J:• . · 
•••J.,,.t,•,--,,,,,. •• ,.,.,....,,.-,0,,-',,. a·--•• ... • .,;. •, ••~••• ~ .. ~.-, •--~•,o••;,-~•••--~•••~e-- ••• .:,c•:..,_,_,,.,;,.,• ,~\)•/,.~',,~ •• •e, ~.,..,.,./ ';K-Y,-~•,_,."; a·~~••....,....,_,,.,..,, .. .,..,.;•;\',1-~, ........ ~;~:"'~•• 

ticipation present$ a real o:r d.i..rect threa.t 9f pnysical ha:l:m to,. 
"-p,..,---..,...,,--~,.._...-..r., ,,.,.,_~__.- •~y,-,.-..,,. !"£'"'!'_"',. ~ ,,.,_,~..,f"~'<'.:.."lc~)t.W'',.J/1'•,_.f~~"'(""'=""~- -t"-l'~"';. .__.,.;y~w.:,..,-,,;,-.."""~•>ffl,.~.-~~--r- ~- • , 

other students or faculty or school prop~rty, or ba.s, Ot' .in ali;l 

probability will continue to more than reasonably disrupt an· 

-18· 
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28 
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activity. Certainly, a pr~:,=.:..':1.~.~°:!,.l,9!!....,Q~4..r:lll9.~X .. of!.!¥.. be 

disregarded w!l'?i:L.there.. . .are .consid~~rat ions of immediate danger or 
- • < , __ .... ,,.,..,,.,,---~~--- -•,-O..-~-•-•-~-'-•••~~•.•,"-,~,~'< • .,..A,..,,_, __ , -.,..:,,s, • ~--• ,.~ <> •·• .oo' •' 

aggravated disruption of school curr;iculums, and even here, 

minimal standards of procedural due process will apply. A1ciy -hearing should be conducted within several days following the ---------~------•--~v-.. ... ---.... ....... ~~.........,_,,.~__,.--. ------"':"'"":~ ..... --nOtiCe unless the athlete expressly waives t1m.e. This Court has 
0 -··~-..... 

ear.lier referred to a hearings officer or tribunai and certainly 

any such person or persons should be impartial. It is sufficient 

if the hearinq ·and decision is made by the Principal of the 

school, unless he is otherwise disqualified from participating, 

in which case, the hearing and decision may b•· conducted and 

made by a member or members of thP School Boarrl scl ected by the. 

Superintendent of Schools. Whether or not th0. hearing is open 

(to the public, so to speak) is a significant policy considera

tion that the School District must make, but by analogy to 

NRS 62.010, et seq, the Juvenile Act of this State, perhaps 

confidentiality in such hearings would be appropriate. The 

school's decision may well depend upon the amount of notoriety 

caused or given in the matter preceding the hearing. There ... - "" 
should be aJ;>~als remedies in certain cases. A discipline which 
-~~ ~.,,.~~~~"1:j,~~,,....~-

has the effect of removing or suspending the athlete from the 

sports activity for its duration or for an extended period of 

time should entitle the student to notification of his right to 

appeal and to have a ~earing de novo before a two or three 

member panel selected by the Superintendent of Schools from 

members of the School Board not previously involved in the case,·. 

or constituted of another person or persons whether affiliated 

with the school or not. Should the Superintendent be disqualified 

from making the selections, then the Deputy Superintendent or 

other designee should make them. If through. no fault of the 
,· • Ch~rt~.,,~.,,..-""'~',.\;,l;."-'t', ~ l'I • ., 

.. ~J~'-t~~~,1:.::?:!-.1?.!~!:,~.~h~ .. ~!~ .. !!2.!... lli~Q.. .. ht§.J!~.~.£}:E,9,~ t!:i,Ln_J;J1e..Ji?~SCX ibed 

period of time set forth in the new rules or code, he should 
•• ~-----•• ,-.,;..,._.,._·- _._ ~.r~ .,_,r,<.,'•~••• -_,.."~' "·•--•~-.. ... ,.;....,,_..,.,,_,._~,l,\,1,,~...,-,.,-~,,,.,...'4o"-yoV~••~--~t~~"l~'li!-'<~l~~$~,','l,~~~j!"",''".' 
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become eligible until such time as the ad hoc committee renders ~-' - ,,. ,, .. - .. ,..,.,..... . ..,,.....,__,,_~----~"•...,.-...... ..___ 

its written findings and decision. Suspensions or removals prior 

to hearings should be imposed sparingly consistent with this 
¼s,i,~•~,•~• - ,.,,~ • < • • ,.,. • a• - • - ;••••' ••- • ,""-• ,.••---- ~" ••• ~ • • • ,~, 

decision. 
··-

The Uniform School District Responsibilities and 

Regulations Relating to Athletics and Athletes enacted by the 

L~on County School District's Board of Trustees during the year 

1970, are unconstitutional on their face, and, necessarily, in 

their application in view of their failure to set forth pre

~xisting stdndards and regulations to structure any disciplinary 

action taken, and in view of the clear absence of the requirement 

of a formal charge, followed by a hearing. The Court was not 

called upon to make a determination relative to a code of conduct 

comprehending_ non-athlete students, but certainly all students 

are entitled to rudi~ents of fair play and an abidance to 

reasonable procedural due process, should they be faced with 

17 expulsion or an extended suspens1on from an interscholastic 

18 athletic program. 

19 ~he athletic code pres~ntJJ: in..;3!!tence within the 
. .., .... ,,., ... ,,, .. 

20 Lyon County School District on its face, as well as in applica-

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

of law under the Fourteenth and Fifth Amendments to the United 

States Constitution, and Plaintiff has suffered and may continue 
..... ~ 

to suffer irreparable injury unless the Defendants and all their -·agents, employees and servants are restrained and enjoined from 

preventing Plaintiff from participating on athletic teams at 
..,..,~">":"<-· • • 

Fernley High School and, if applicable, any other public high 
- .. , ---~ - J --- - ------

school_y,ithin _the County of Lyon, State of Nevada. Said ...,...,.. ___ w..J 

Defendants shall be further enjoined from making application of 
.., ..,,. · 

1 
Fil ;r, t¥-w~t,,,.....,.,,_...~-,..,.~✓~~';l,J...""-,.-~,i!'""l,a)"~~~,,,...,.,,.,._.,!-'•~-~-1,,,,.,,~,-!4~,➔...,.~-'!!}""!<!P",'_.'-'.iJ,,;. _-_:..,_t..::-""'-

those certain provisions of the athletic code in existence, 
,t,-. • ·,.,.., ~-,•,, .,_ . ...,~~•I <+•";- :,<· •. • -\:-. _.. •. ,), ·,-,.,._• 'l.;.',:.l.,."4•,,~- ;.. : •• t~,., -~· .,, ,_,,, . .,_: - . ;,,,,., .,,c·-'rt'\l; ""' ;%\\, '>o,4-,-.t. 

because of their referenced constitutional infirmities. 

This Court determines that Plaintiffs should not 
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be allowed an attorney's fee, but they are entitled to their 

taxable costs, if any, incurred in the institution and prosecu

tion of this action. 

ORDERS 

IT IS HEREBY, ~RQ~ED that Plaintiff, CHESTER CLEVELAND, 

JUNIOR, is entitled to a hearing regarding his "first offense" 

pr.ior to his purported "first offense" or violation being used 

against him, if at all. (For purposes of enhancing the penalty 

or discipline to a potential twelve (12) calendar month suspension 

6n account of any potential "second offense"). 

IT IS FUR,'.tm..,OBP£REO that the De ft:•ndants, and particu--
larly the Board of Trustees of the Lyon County School District, 

together with Lyon County District Attorney RONALD T. BANTA 

(pursuant to NRS 386.410) do within forty-five (45) days from the 
i 

filing of this Decision, file with the Clerk of the above-entitled! 
I 

Court a full text of a new proposed code or set of rules and 

regulations governing athletes and athletics at Fernley High 

School, Lyon County, Nevada, but not necessarily limited thereto, 

or a resolution dealing with that same matter. 

IT IS FURTHER ORDERED that there be filed with the 
~ .... _,,_ ...,..__ --".;~-~.:, ... ;,,•.,....._.;,..,...,,~ ... .,.....~ .. --~,- i 

Clerk of this Court within forty-five (45) days from the filing 

date of this Decision, a statement of the manner in which any 

such new athletic code or set of rules and regulations or 

resolution is. to be communicated to the students, the parents, 

the teachers, and other administrators within the school system, 

IT IS HEREBY FURTHER ORDERED that counsel for 

Plaintiffs forthwith prepare and submit to the Court an appro

priate Judgment consistant herewith, which will make appropriate 

mention of this Court's findings and conclusions in this 

Memorandum Decision, inter alia, that procedural and substantive 

due process be generally followed with respect to the new 

athletic code. 

-21-
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IT IS FURTHER.ORDERED that Plaintiffs shall have their 

taxable costs incurred in the insti t.ution and prosecution of 

this action,, the same to be demonstrated by a duly executed 

Memorandum of Costs and Disbursements tb be filed in this action · 

concurr.ent W<ith the filing of the proposed Judgment. 

IT IS FURTHER ORDERED that upon this Court's receipt 

of.the above-referred to and requested information and materials, 

this Court will determine (depending upon the acceptability or 

non-acceptability.of the proposed rule or code) if further 

proceedings or hearings are required,· consistent with NRS 30.010 

et seq •. 

DATED this 3rd day of December, 1974. 
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ROY W. lvIP .. R.rl"'IN JUl\JIOR I-IIGH SCI'i:QOtt 
~• ~,-,, •· '· ,. ,. •t::~ .·-,' · ', ".'•••·~--,, ·.•,t -, .. ,~., - ••,,,. "''""'1~•'-VWl!lo..-~••~N~~-"'l.~~.~~~t';,.,~•,!t~•';,"•""-•'"''""-" 

. 2600 EAST Sn?::WAFiT 0 LAS VEGAS, N<!:VADA 8SH0l · . . 'i ;/,. ' , . ·· 
. '. !' ~ '· f, ~\:. " , 

Moy 2,1974 

Mr. Rcberi'" Lunt, Director 
S;·uc:,mt AcfiviH0s Department 
C!c:;-k Cou:.ty School District 
2832 Eas;· F!omir.go Roc:d 
Los Veges, Nevada 

.Dear Mr. Lunt: 

''" 

On Mey 1, 19741 ot the Eastern Zone Track ;Vleet, a formal protest was ·, 
!odg.ad cgc:nst Eidorado High School by the Roy W. Mortin Junior High 
(;" 1 I . , l k ' G . I Ba + }' ,. i I • L • -{c.100 g:r:s trc:c coacn, ci. rr:et,, on ·,ne ro iowmg 1.1-:ISts. 

Tha above shoutd, according to Resulation 21A, pa~ 21, of the NlAA Hand- ', 
bc:ik, declare these students ineHgible for ar.y further partieipr.ition in tr<:ek for · 
t!.e r,'.;)mainder of this season. 

Gai j Barnett 
Gids* Track Cocich 

HI:.L/lal 
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. B:~~#;,t~;i~~l 
h1J~ tt:it•~'~i::,a au.rr .• i ·'.f'.; cm-.t:·~t:r.t::r:r.i,. . r. tPr<-,, ,f•.~:!\~ ~:ii:cz, .ri:~'l4l l.1H1t 1<;,e;.~"' ,.;r~ '-ie~',, ,, 
th:,-;-a ~ri. t,:.:c1.,,- v~ t:hot<:: 1;:,.":n(; .,,.,, .. •J .. ~i.•. 
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Nevaaa Interscnolastic Activities Assn . 

MARVIN PICOLLO, PRESIDENT 
BEAT L. COOPER, EXECUTIVE SECRETARY 

April 10, 19775 

MEMORANDUM 

TO: ,I ) Assemblyman Craddock 

FROM : .{}( Be rt L. Cooper, Exec ut i ve Sec re ta ry 

SUBJECT: REQUESTED MATERIAL 

400 WEST KING STREET 
CARSON CITY. NEVADA 89701 

TELEPHONE: 885-4390 

186 

As per your request of April 10th I am attaching a copy of the 

contract between the Nevada Interscholastic Activities 

Association and myself. 

BLC:tm 
Attachment 

CC: Marvin Picollo 

EXHIBIT I 



• THE EXECUTIVE SECRETARY'S CONTRACT 

187 
It is hereby agreed by and between the Nevada Interscholastic Activities Associa-

tion's Board of Control, located in the State of Hevada (hereinafter called the 

Board) and Bert L. Cooper, (hereinafter called the Executive Secretary) that the 

said Board thru its president in accordance with its action outlined in a letter 

to said Executive Secretary on April 24, 1974, has and does hereby employ the 

said Bert L. Cooper as Executive Secretary of the Nevada Interscholastic 

Actiyities Association for a one year period commencing July 1, 1974. Both parties 

agree that said employee shall perform the duties of the Executive Secretary in 

and for the Board of Control in said State as prescribed by the laws of the 

State of Nevada and by the rules and regulations made thereunder by the Board 

of Control of said Association. , 

-WITNESSETH: 

That, in consideration of a salary of $20,000.00 to be paid the first year, 

said Executive Secretary agrees to perform faithfully the duties of Executive 

Secretary of the Board and to serve as Administrative Officer of the Board. 

The annual salary shall be paid in equal installments in accordance with board 

policy. 

The Doard hereby retains the right to adjust the annual salary of the Executive 

Secretary during the term of his contract, the said salc::ry adjustment not to 

reduce the annual salary b~low the figures said stated above. Any adjustment 

in salary made during the life of this contract shall be in the form of an 

amendment and shall become a part of this contract. lt is provided, however, 

that by so doing it shall not be considered that the Ro~rd has entered into a 

.ew contract with the Executive Sccrctiiry nor lhilt the termination date of the 

existir.tJ contr..ict has be<m extended. HOWl?Vl'r, the Boilrd may .ty specific action 

extend the termi11.:1ti on date of the oxi::;ti11g contract. 
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That throughout the term of this contract the Executivesecretary shall be subjec:t 

to discharge for good and just causes, provided, however, that the Board does .not 

arbitrarily or capriciously call for. his dismissal and that the Executive Secre

tary shall have. the right to services of written charges, notH:e of hearing, and/ 

a fair hearing before the Board. If the Executive Secretary chooses to be 

accompanied by leg~l counsel at the hearing, the said legal expenses will be 

incurred by the Executive Secretary. 

That it is agreed that the Executive Secretary will furnish throughout the life 

of this contract a valid and appropriate· certificate in School Admini-stration in 

the State of Nevada as directed by the Board and that the Executive Secr,etary 

hereby agrees to devote his time, skill, labor, and attention to said etnployt!lent 

during the term of this contract. 

e That the Executive Secretary will keep records of the Nevada Interscholast:ic 

Activities Association, keep an accounting of the monies provided for the 

operation of the Nevada Interscholastic Activities_ Association, disburse monies 

in compliance with budgetary requirelnents as directed by the Board, direct the 

affairs of the Association as provided by the Constitution and By-Laws, prepare 

forms, distribute reports, conduct tournaments and contests as directed by the 

Board and provide communication and laison among member schools. 

That the Board individually and collectively, will refer promptly all criticism, 

co::·.plaints, and sug9estions calfod to its attention to t~e Executive. Seyretary 

for study and rccommcn_dation. 

That should tho Ex0cu~_i,,e Secrct..1ry be unable to perform. any or. all of hi! 

. --•<lu~~cs.l)y ~c~son o~ illness, acci<.icmt, or other' cause beyond his control. and 

:, .. : .. d.1sabl.hty C?Xl.ct.s for a pcrivd of 1:1or,:: than scvei:ity five (75) days durih9 

;,.:,y r,::,!'.. : . .l year, t!i,.i _I:n:u-u may 1at its dit;;:-r~tion:cm*e a proportionate• deduction 
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, ~ -· 

from the nalary stipulated, or if said disability is permanent, irrepariilble, or 189 

• of such nature, as to· make the performance of. his duties ,impossible, the Board 

may, at its discretion, terminate this agreement, whereupon the respectiv~, duties I'· 

rights, and obligations hei;-eof shall terminate,. 

The Executive Secretary does hereby agree to have a comprehensive medical exami ... 

nation not less than once every two years and not more than once each year; _that 

a statement certifying to the physical competency of the Executive Secretary shall 

be filed with the President of the Board and treated as confidential information 

by the Board, the cost of said medical report to be borne-by the Nevada Inta.r-

. scholastic 1\cti vi ties Association~·· 

-
That the Board shall provide the Executive Secretary with transportation required 

in the performance of his official duties during the employment under this· 

contract. 

That the Board shall devote a portion or all of one meeting, at l~ast annually,. 

to a discussion of the working relationship between the ~xecutiv:e Secretary and 

the Board~ 

That the Executive Secretary shall receive twenty-two and one.-half (22~) days 

vacation annually~ accumulative to forty-five (45) days, exclusive of legal holi

days and shall be entitled to fifteen (15} days sick leave annually, accumulative 

to ninety (90) days. Vacation shall be taken within twelve (12) months of the 

year in which it is earned' and shall not be cumu:i,~,tive beyond foity-f±v·e MS) 

days. Earned sick leav.e shall be cumulative to a maximum of ninety (90) days or 

as provided by state law or Board policy. 

• 

· (.With Bo.:ird zivrirov31, . the Exe cu ti ve Secretary may attend nr;prot:riate professional 

meetings at the local, state, and natiun<1l hiv(~l, the cxpr.nscs bf said ,rtten,-, 

dance to Ee incurred l.>y the Bo.:u-d. 

f ,,, ,. 
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That failure to notify the Executive Secretary in writing, no later than ninety 

(90) days prior to the termination of the contract, of the Board's intent not to 

renew the contract will automatically result in a one-year extension of th~. 

existing contract. 
190 

That the Executive Secretary shall fulfill all aspects of this contract, any 

exception thereto being by mutual consent of the Board and the Executive Secretary. 

Failure to fulfill the obligations agreed to in this contract will be viewed as 

a violation of the administrators' Code of Ethics and will be reported by the 

Board to the appropriate Nevada Association of School Administrators and state 

educational authorities. 

Dated this 5th day of June, 1974. 

Executive Secreta; ? /,Y- 7/ 
Nevada Interscholastic Activities 

Association 
Nevada Interscholastic Activities 

Association 


