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ASSEMBLY JUDICIARY COMMITTEE 
58th NEVADA ASSEMBLY SESSION 

MINUTES 

600 

April 11, 1975 

This meeting of the Assembly Judiciary Committee was called to order 
by the Chairman, Robert Barengo, on Friday, April 11, 1975. 

MEMBERS PRESENT: Messrs. BARENGO, BANNER, HEANEY, 
HICKEY, LOWMAN, POLISH, SENA, 
Mrs. HAYES and Mrs. WAGNER. 

MEMBERS ABSENT: NONE. 

Guests present at this meeting included Cindy Guernsey, Vocational 
Rehabilitation Department; Dennis R. Schemenor; Georgie Weathers, 
deaf language interpreter; Joseph D. Weber, interpreter; Don C. 
_pesher; Pamela Porter; Susan Banner; Russ Jones, Russ Jones & 

~ssociates; Sue Weber, interpreter; Rusty Nash, Deputy District 
Attorney from Washoe County; John R. Kimball, 16-County Advisory 
Committee on the Aging; Paul McComb; and Blaine Rose, Vocational 
Rehabilitation Department. Attached to these Minutes is a copy of 
the Guest Register from the meeting. 

The first bill to be considered at this meeting was S.B.319. And, 
first to testify was Cindy Guernsey, Area Supervisor, Reno Bureau 
of State of Nevada Department of Vocational Rehabilitation. This 
bill would provide some basic necessities for the deaf person if he 
is arrested and held in custody, which necessities include writing 
paper and pencils. In addition, this bill would provide and pay 
for deaf interpreters during court proceedings. Ms. Guernsey said 
that there are over 400,000 deaf people in the United States today. 
957 of them are in the State of Nevada. ···1:1: the deafness occurs 
in infancy, the effect is devastating t~~he speech development 

_ whi.ch ·enables,'adequate functioning in the adult world. Ms. Guernsey 
gave stat1st1cs of the academic functioning of the deaf people. 
This poses many problems during legal and court procedures. Writ­
ing is not practical for the deaf during court proceedings, because 
of the lack of time. Therefore, it is necessary to have an inter­
preter to adequately express what the deaf want to say. 

A deaf person presents a problem in establishing a person as a 
competent witness. He has to understand the questions which are 
put to him and effectively answer them. Ms. Guernsey stated that 
the deaf are presently experiencing problems in this regard. 31 
states have this type of legislation. The Registry of Interpreters 
of the Deaf is.· trying t.0 1 get legislation passed in all states. In 
Nevada alone there haie been several incidents. Apparently, the 
problem in Nevada with having the interpreters in court is the 
cost, which is approximately $4.00 per hour. 
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Mrs. Blaine Rose, Vocational Rehabilitation representative, stated 
that the sum of $250.00 is a general fee for any kind of witness. 

Pam Porter and Sue Weber testified next in regard to S.B.319. 
These two ladies testified as to a particular si tua ti_ori _yYb.i-s::h, __ _ 
happened to Mrs. Porter's husband. He was arrested and it was 
several days-before she knewwhaf "ha-d ha-ppen-ed- to -hlm.- The police 

--w-Ould-a.TIOw-him-to c-ail, but they would not call for him. Mrs. 
Weber interpreted for Mrs. Porter. 

Mrs. Rose commented that interpreters are allowed in court if they 
happen to be a family friend or if the family provides for the in­
terpreter. 

Ms. Guernsey stated that the burden of protecting a deaf person's 
rights has been on the person himself rather than on the court. 
There is no fiscal note on this bill, as the cost would be counted 
as a court cost. If the deaf person was indigent, it would be a 
county cost. 

Chairman Barengo pointed out that the Assembly passed a bill stating 
that they would not pass a bill without a county or city fiscal note 
attached if it· was found that the bill should have one. 

Mrs. Rose further explained the fiscal note situation, and she stated 
that the county has been contacted regarding this. 

Next to testify was Paul McComb, who is a teacher of deaf children 
in Reno. Joe Weber interpreted for Mr. McComb. Attached to these 
Minutes is a copy of Mr. McComb's complete statement. He stated 
that legal problems generally are difficult to handle for the deaf 
person, because of the communication problem. Therefore, the oppos­
ing viewpoint is often never really explained to the deaf person 
so he may not-understand_what the conflict is that exists. 

Next, this Committee h~ard the testimony of Louis Paley,;.Executive 
Secretary-Treasurer to the Nevada State A.F.L.-C.I.O. T~e bill lri 
question was S.B.351, and Mr. Paley stated that this bill merely 
adds the labor organization to three sections of the statutes. It 
allows them to register their insignia. Their insignia was the only 
one not registered, and they believed in the past that it was until 
they discovered someone else using it. This is a national insignia, 
but it has to be registered in each state. Therefore, someone else 
could use the insignia in Nevada presently. Chairman Barengo 
commented he thinks present law regarding any association is broad 
enough to cover this problem. Mr. Paley replied that they thought 
so,too, but their attorney said they had better get to this Session 
of the Legislature and get theirs registered. 

Washoe County Deputy District Attorney, Rusty Nash, Esq., testified 
in regards to S.B.215 .. He passed out copies of suggested amend­
ments to the bill to this Committee. Mr. Nash stated that he was 
present to speak partially in favor of the bill, and partly in 
opposition to it. He suggested two amendments. As it was passed 
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by the Senate, by and large, the legislation is good because the 
increase in the value of items exempt is necessary in these days 
of inflatfon·:·- However, Mr. Nash said the provision relating to 
allowing one automobile to be exempt is not a good idea. Most 
families, especially in this state, need two cars if both parties 
are working. Many of the husbands and wives work different shifts, 
and since there is no adequate transit'system for the people who 
live a distance out of town, many people are unable to hold a job 
and pay off creditors. It is a necessity in these instances to 
exempt two family automobiles. Only exempting one auto!Jl9]::>iJ.e yvil_l 
harm a lot of low income families very much. If you ;

1
take away 

someone's automobile who needs it to get to work, and he loses hrs 
job, he will have trouble staying on a. job, and this wTil -in the 
long run hurt the creditors. -- -- ~---

Mr. Nash testified that the first proposed amendment has to do with 
the debtor's earnings which are exempt from garnish~~nt. 0 Mr~ N~sh 
said that in 1969 NRS 21. 090 was revamped and added a sect_io:n~_ _ _____ ,. 

·---------- ---·which ·woutcf-exemp_t_ certa-in amounts of a p-e-rs.on Is-earn.Ings from 
ga-rnisT1merit .--1re ·:n,~-Ier"rea to-- the federal law, and stated that this 
is the reason that Nevada originally adopted this in 1969. The 
language was wrong and did not comply with federal law, so it was 
amended and it still does not __ comply with federal law. Unfortunately, 
the Nevada statute still doesn't say what it should. Mr. Nash 

- suggests a minor change which would make the law conform to the fed­
eral statute. At the present time you have a law on the books which 
is not being followed. He gave examples of the mini:mum wage at the 
present time, and stated that the federal law said 30 times that wage 
is exempt -from attachment. Nevada law says that below $80.00, only 
-75% is-exempt, . so_ ~evada is exempting a lesser amount than the fed-

• 

eral law does. ___ In _196~, the exemption for clothing was neglected, 
and of course, this i~a very basic necessity. In the bankruptcy 
court the bankruptcy law will recognize state exemptions for 

_____ E:!x~cutiol!_ and will exempt - thos·e from the taking· by a bankrl!f)_tcy 
trustee. Mr~ NasK said th.a f the bankruptcy trus"t:ees···are very much 

___ i_!!_ ~_!.!pport of the law exempting clothing up to a certain amount. 
It wouid -exclude -furs anaother- i terns --of this sort~ -- -

Next on today's agenda was A.B.357, and in this regard the Committee 
was given a demonstration of the polygraph machine. Mrs. Wagner 
volunteered to be the subject. Mr. Russ Jones, Russ Jones & 
Associates, gave the test and explained to this committee the various 
procedures involved. Assemblyman Robert Price, the main introducer 
of the bill, was present. 

Assemblyman Price testified next, and he spoke about the exemption 
to allow the use of the polygraph, and this would be in the area 
of law enforcement. He believes that they should take lie detec­
tors away from business and let management live with financial 
losses . 

Mr. Jones testified and referred to a number of articles on the 
polygraph. He left numerous periodicals and magazines with this 
Committee for its review, but wished to have them returned when 
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the Committee decides on this bill. Mr. Jones said he feels that 
this bill should be held in Committee. 
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Assemblyman Price continued to testify regarding this bill, A.B.357. 
He wanted to clarify about a previous quote, and stated that he 
quoted from the National Enquirer Magazine. An investigation of the 
national representatives into the polygraph machine showed that the 
accuracy of the machine may be in question. Mr. Price referred to 
the Minutes of the previous hearing on A.B.357, which are dated 
March 21, 1975. He referred further to the testimony of Mr. Russ 
Jones on Page 3 of those Minutes, in which Mr. Jones spoke of the 
very strict requirements for becoming a polygraph operator. Mr. 
Price looked into this situation and was very surprised to learn 
that they had only 4 licensed operators in the state, as stated by 
Mr. Jones. Mr. Price found that there are, in fact, 6, and these 
comprise not just 6 people, but 6 companies. There are 6 agencies 
working and some unknown larger number giving tests, this larger 
~umber being unlicensed. The six companies are Carl Smith of Las 
Vegas, Nielsen Detective Agency of Las Vegas, Russ Jones & Associates, 
Ray Slaughter of Las Vegas, Dick Pierce, and Wackenhut Corporation. 
Those people who.are licensed may have others use their license. 

Mr. Price stated that what was being proposed was "Are we going 
to have something facing us for the convenience of the employer 
or employee, or are we talking about principle?" He commented 
further that when a person is charged with a crime, the authorities 
go to the expense of protecting his rights. The polygraph results 
are only part of the evidence used against him. They go to every 
extreme to protect the people who are eventually convicted. Yet, 
when a person starts a job, he most go through this procedure and 
his records will be maintained by the company. You have no idea 
of where these records will end up or if they will even be sold. 
Is this right just for the convenience of the employer? Mr. Price 
pointed out that the members of this Committee may in the future 
be faced with seeing elected officials being required to take this 
type of test. 

Mr. Price said another area which must be considered while these 
tests are being administered is examiner bias. The employees or 
prospective employees are on the defensive, because the examiner 
must have some bias because he is hired and paid by the employer 
in question. 

Mr. Price then quoted from the Congressional subcommittee's 
November, 1974 report relating to A.B.357. Copies of this report 
were furnished to each member of this Committee for review and 
study. A copy will be attached to the original Minutes only be­
cause of the length of the report . 
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Mr. Price said that at this time under the statutes in Nevada 
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(NRS 648.190) which regulate and control polygraph operators, the 
relationship between employer and employee is excluded. Therefore, 
a company can hire its own examiner and the rules and regulations 
which apply to other examiners throughout the state do not apply in 
this case. A model bill in this regard was introduced during the 
57th Session by· Mr. May, a copy of which is attached to the original 
Minutes only becuase of its length. Mr. Price said he would like 
to see this Committee take action this session to regulate polygraph 
operators more thoroughly. The proposed amendments which he pre­
sented to this Committee on March 21, 1975 are those which he still 
would wish to see incorporated in this bill. 

Stan Jones, Labor Commissioner for the State of Nevada, testified 
next regarding A.B.357. He stated that he was not certain of the 
testimony at the previous hearing of this bill, which was held 
March 21, 1975, but his office receives a good many calls from em­
ployees who were requested to take a polygraph test as a condition 
of employment. He related that these people were asked a lot of 
extremely personal questions, and he gave a few examples. Then, 
there are the situations where no test is given before the employee 
is hired, but the employee is given a written authorization to sign 
stating that he may be requested to take a polygraph test during 
the course of his employment. Mr. Jones gave an example to this 
Committee of a particular employee who was discharged as a result of 
this. Mr. Jones further testified that he has evidence that some 
of the employers are responsible for some of the problems they are 
trying to accuse the employees of. In most instances, these em­
ployees are not aware of remedies; they do not have the financial 
ability to obtain legal counsel; and, there are very few lawyers who 
want to take a case like this. Mr. Jones said he was testifying just 
to present his experiences in the regard of employees being requested 
to take these polygraph tests. , There are no remedies available in 
Mr. Jones' office for this type of problem, and their office has 
referred some of these matters to the Office of the Attorney General 
in Carson City, but to his knowledge, no action has been taken. 
Mr. Jones said his office has filed no specific complaints, but they 
have asked the Attorney General if these various personal questions 
asked of the various employees are proper questions. He has not 
received any opinions on this matter which were. rendered by the 
Office of the Attorney General. 

Chairman Barengo questioned Mr. Jones as to whether he favors 
A.B.357 or the bill proposed during the 1973 Session, which pro­
poses having adequate licensing and standards for the polygraph 
operators. Mr. Jones said he favors the 1973 proposed bill. 

Mr. Polish questioned Mr. Jones as to whether or not his office 
did any follow-up on the complaints received, and Mr. Jones re­
plied that there was no follow-up done, as his office did not 
have proper jurisdiction in the matter, saying that there was 
nothing in the law at the present time to allow his office to make 
additional inquiry of the person making the complaint. 
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Mr. Bob Nolan, a polygraph examiner from Las Vegas who is emptoyed-
by Ray Slaughter, commented on the individual testing situation, 
and said if he personally knew of an examiner who asked extremely 
personal questions during an examination, he would do whatever he 
could do to take some sort of action against this person. He said 
he feels the licensing procedures are presently inadequate. There 
are no real controls over the examiners, and a lot of the points 
brought up by Mr. Price were correct. There has to be some better 
solution as far as licensing and control in order to maintain the 
qualifications. He says the job is a full-time'one and you have to 
stay in it full-time or you will not be a ~ood; effective operator. 
As a polygraph examiner you deal with a person's life and liveli­
hood; therefore, the examiner must be qualified and sincere. Mr. 
Nolan urges passage of some type of controlling legislation, and he 
favors the model 1973 Session bill. There are some minor things in 
that bill with which he disagrees, but for the most part he agrees 
and would support that particular bill. Mr. Nolan said he is not 
licensed yet because he has not met the three-year requirement for 
licensing. He will in August. He feels this time period is not fair, 
because someone can give examinations part-time for three years and 
not give as many examinations as someone who did it full-time for 
three years. There is no requirement as to rthe ···number of examinations 
which an examiner must give. The Committee theri'questioned Mr. Nolan . 

Chairman Barengo announced to the Committee that after adjournment 
today the film on capital punishment would be shown in this Committee 
Room. 

Next to testify against A.B.357 was Captain John D. McCarthy, Las 
Vegas Metropolitan Police Department. His complete prepared state­
ment is attached to these Minutes. He is a thoroughly trained poly­
graph examiner and listed his credentials for the Committee. Capt. 
McCarthy stated that" ..• it is not the instrument itself, or 
the technique, that should be ridgedly controlled, but rather the 
integrity of the examiner should be the subject of this scrutiny." 
He also stated that if this law were passed and these tests were for­
bidden, this coul~ possibly hamper the police investigations. And, 
even if an exception was made for police investigations, people would 
be extremely reluctant to take the examinations because there was 
a law saying people should not be required to take them. His remarks 
were on behalf of the Metro Police and law enforcement in general. 

Mr. Lowman commented on S.B.63 and A.B.481. He was appointed to a 
subcommittee ito look into these two bills further before this Committee 
took action on them. He said the subcommittee was satisfied with 
S.B.63 since it is limited to law enforcement people in the State 
of Nevada. This is acceptable to two people they met with from 
the Sheriff's Office in Las Vegas and the Narcotics Division . 
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As to A.B.481, Mr. Lowman said they propose an amendment to Sec­
tion 2 to this effect: "Nothing in this section is meant to ex­
clude possession or use of such documents as noted in Section 1 by 
officers of local police and sheriffs' departments in investigation 
while engaged in special undercover narcotics or prostitution in­
vestigations." 

Mr. Lowman moved DO PASS A.B.481 WITH AMENDMENTS, and Mr. Heaney 
seconded. Brief discussion was had with a vote following which 
showed 9 in favor of this motion. Legislation Action Form is attached 
to these Minutes. 
MOTION CARRIED DO PASS A.B.481 AS AMENDED. 

Mr. Lowman moved DO PASS S.B.63, as it now reads. Mr. Heaney seconded. 
The vote was 9 Committee members in favor of passage of this bill. 
Form attached. 
MOTION CARRIED DO PASS S.B.63. 

s,e.~·-)<,Regarding A.B.192, Mr. Lowman passed out amending language to this 
~~~~\bill, which was prepared by two of his constituents in his district. 
~ \ 

,.\, Chairman Barengo reminded this Committee of the special meeting 
next Monday evening, April 14, 1975 to discuss previously considered 
bills. 

Mr. Hickey asked if discussion could be had as to A.J.R.16, 1L._and JJL 
(from the 57th Session). Mr. Barengo said that in view ot the late­
ness of the hour, the· .. -commi ttee would take these up at the Monday 
evening, April 14, meeting. 

Mr. Walter Shea, Jr., polygraph examiner for Carex, Inc.,: was re­
qu~?_t,ed j;Q __ §upply_ this _eqmmitt.ee __ wi tp .9- WJ:-i t:teri copy of his 
testimony on March 21, as well as a list of the questions he 
asks on behalf of Carex, Inc. during a testing session. His reply 
dated April 7, 1975 ~s attached to these Minutes. 

After a motion and a second, and after seeing no further business at 
hand, Chairman Barengo adjourned this meeting at the hour of 10:30 a.m. 
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Mr. Chairman, members of this committee, ladies, and gentlemen: 

I am Paul McComb, here today as a representative for the deaf 
citizens of Nevada. I am a teacher of the deaf children at Veteran's 
Memorial School in Reno. I have been acting as a consultant on 
deafness to various interest groups for 4 years. 

The deaf citizens support this bill, S.B. 319 and wish to see 
it enacted. Thirty-one states have an interpreting law. If this 
amendment were enacted, it would be the first law of its kind for the 
deaf in the state of Nevada and would greatly aid in their advancement. 

Deafness cuts across every level of society from every age level, 
every race, every occupation, and every level of education. This makes 
it difficult to make any general statements about the deaf that will 
be completely accurate. Almost every general statement will have 
numerous exceptions. 

Deafness is caused by a wide range of factors. Many persons 
are born deaf. others become deaf at an early age because of 
childhood illness. Injuries, occupational factors, brain conditions, 
and various diseases may produce deafness al so; and in a large number 
of cases deafness develops without any known cause. Brain-damaged 
persons who are unable to speak have similar problems. In many 
cases the disease or injury that causes deafness will also cause 
other physical defects. Cases of multiple-handicapped deaf persons are 
becoming more numerous. 

A person who has been deaf from birth or early childhood is 
basically quite different from one who becomes deaf in later life. 
A person who becomes deaf in infancy enters a silent world before 
acquiring the fundamental language skills that are the foundation 
for all future education. He is cut off from many of the most 
important and fundamental experiences of life. To give such a child 
even a rudimentary understanding of language and communication is 
an immensely difficult task which can be accomplished only by many 
years of intensive effort by experts in that field. Thus the deaf 
person has the additional handicap of weakness in .the use of 
language in reading, writing and speaking and the ability to use and 
understand abstract ideas. 

''Legal problems generally represent a conflict between one 
person and another. But, because of the communication problem, the 
opposing viewpoint is often never explained to the deaf person, 
and so he frequently does not understand at all why the conflict 
exists. He may be aware only of his own viewpoint, and none other. 
A great deal of trouble can be avoided in legal cases involving 
the deaf if a special effort is made to help the deaf person understand 
the opposing viewpoint in the language of signs •••• " according to 
Lowell J. Myers, J .D., in his book, ''The Law and the Deaf'~ 

There are two methods generally used to take testimony of a 
deaf person. First, by submitting the questions to the witness 
in writing and having the witness answer them in writing. Second, 
by using the sign language of the deaf and having an interpreter to 
translate the signs. It is generally considered preferable to conduct 
the examination in the sign language through the use of an interpreter • 
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This method is much faster and, if a properly qualified interpreter 
is used, it almost always produces better results and avoids mis­
understandings due to poor language skills on the part of the handi­
capped individual. 

Let me re~d a brief excerpt from a speech by Judge Pernick of 
Detroit, Mich. presented at the National Workshop on Legal Rights 
for the Deaf last yearo 

"The deaf, like those who can hear, sometimes commit crimes, 
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but when they become involved with law enforcement and the judicial pro­
cess they are often treated differently.u 
--~·.:. , This is true. I would like to give an example of an incident 
that occurred in Reno last year. A young deaf man came to me for 
help. He had been stopped very:late one night by a young police 
officer because of a suspected violation of the law. When the officer 
learned that the suspect was deaf, he frisked himroughly and then 
''mouthed II a few words to him in the poorly lit area. In a few 
momPnts, he was taken in a paddy wagon to a police station. He was 
not ~jformed of his rights at all! As he was put into jail, he asked 
the officers to make several phone calls; one to his wife and oneto 
his lawyer and was denied seven times. How many times in other plaoes 
has this occured and the person or persons detained for unreasonable 
amounti of time and deprived of their constitutional rights - not 
knowing where to turn? 

This bill.i if passed, will guarantee the deaf client"s fundamental 
right to know the nature of the charges against him and to assist in 
bis own defense. 

Please offer us your support in gathering help for people much in 
need of assistance during legal complexities. Thank-you. 
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PROPOSED AMENDMENT OF NRS 21.090 

SECTION l(h) to be repealed and replaced by the following: 

For any pay period, 75 percent of the disposable 
earnings of a judgment debtor during such period, 
or his disposable earnings for each week of such 
period equal to 30 times the minimum hourly wage 
prescribed by section 6(a) (1) of the federal Fair 
Labor Standards Act of 1938 and in effect at the 
time the earnings are payable, whichever is greater. 
The exemption provided in this paragraph does not 
apply in the case of any order of a court of com­
petent jurisdiction tor the support of any person, 
any order of a court of bankruptcy or of any debt 
due for any state or federal tax. As used in this 
paragraph, "disposable earnings" means that part 
of the earnings of a judgment debtor remaining 
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after the deduction from those earnings of any amounts 
required by law, to be withheld. 

SECTION l(o) to be added as follows: 

Personal clothing and effects, including wedding 
and engagement rings, but excluding furs, jewelry 
or other items of unusual value, not to exceed 
$1000.00 in value, belonging to the judgm~nt debtor, 
to be selected by him. 

The proposed amendment to NRS 21.090(1) (h) is for the purpose of 
reconciling its language with the mandate of the Federal Consumer 
Credit Protection Act, 15 USC, Section 1673 (Chapter 41). This 
section was originally added to NRS 21.090 because of the above­
mentioned Federal Act, but -it was inadvertently drafted improperly. 
The proposed amendment would not change the current practice in the 
State of Nevada, which has been to follow, as it must, the Federal 
legislation. However, it would bring the language of the Nevada 
statute in line with the Federal law. 

with respect to the proposed addition bf Section l(o), the intent 
is again to add an exemption to the current law, which has been 
inadvertently omitted. Previously, such an exemption was a part of 
the Nevada Statute, but it was somehow overlooked when the statute 
was amended several years ago. Its inclusion seems imperative under 
mandate of Article 1, Section 14, of the Nevada Constitution, which 
states in part: "The privilege of the debtor to enjoy the necessary 
comforts of life shall be recognized by wholesome laws, exempting a 
reasonable amount of property from seizure or sale for payment of 
any debts or liabilities hereafter contracted •••• " I might add that 
the current statute has caused much confusion in the Fed~ral Bank­
ruptcy Court since these statutory exemptions are applicable to bank­
ruptcy proceedings. 
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CONSUMER CREDIT PROTECTION ACT § 68 

1672. Dcfinitions.-For the purposes of this title [ §§ 1671-1677 
of this title] : 

. (a) The term "earnings" means compensation paid or payable 
for personal services, whether denominated as wages, salary, 
commission, bonus, or otherwise, and includes periodic payments 
pursuant to a pension or retirement program. 

(b) The term "disposable earnings" means that part of the 
earnings of any individual remaining after the deduction from 
those earnings of any amounts required by law to be withheld. 

(c) The term "garnishment" means any legal or equitable pro­
cedure through which the earnings of any individual are required 
to be withheld for payment of any debt. (May 29, 1968, P. L. 90-
321, Title III, § 302, 82 Stat. 163.) 

1673. Restriction on garnishment.-(a) Except as provided in 
subsection (b) and in section 305 [§ 1675 of this title], the maxi­
mum part of the aggregate disposable earnings of an individual 
for any workweek which is subject to garnishment may not exceed 

(1) 25 per cent um of his disposable earnings for that week, or 
(2) the amount by which his disposable earnings for that week 

·exceed thirty times the Federal minimum hourly wage prescribed -----­
by section 6(a) (1) of the Fair Labor Standards Act of 1938 [29 
§ 206(a) (1)] in effect at the time the earnings are payable, 
whichever is less. In the case of earnings for any pay period other 
than a week, the Secretary of Labor shall by regulation prescribe 
a multiple of the Federal minimum hourly wage equivalent in 
effect to that set forth in paragraph (2). 

(b) The restrictions of subsection (a) do not apply in the case of 
(1) any order of any court for the support of any person. 
(2) any order of any court of bankruptcy under chapter XIII 

of the Bankruptcy Act (11 §§ 1001-1086]. 
(3) any debt due for any State or Federal tax. 
(c) No court of the United States or any State may make, 

execute, or enforce any order or process in violation of this sec­
tion. (May 29, 1968, P. L. 90-321, Title III, § 303, 82 Stat. 163.) 

1674. Restriction on discharge from employment by reason of 
garnishment.-(a) No employer·may discharge any employee by 
reason of the fact that his earnings have been subject to garnish­
ment for any one indebtedness. 

(b) Whoever willfully violates subsection {a) of this section 
shall be fined not more than $1,000, or imprisoned not more than 
one year, or both. (May 29, 1968, P. L. 90-321, Title III, § 304, 82 
Stat. 163.) 
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Mr. Chairman - ladies and gentlemen of the Assembly Judiciary 

Coililllittee: 

My name is John D. McCarthy and I am here to testify in 

612 

_,:-------
opposition to A.B. 357. I am a Captain with the Las Vegas 

Metropolitan Police Department. I have been a police officer 

in Las Vegas for 18~ years, and during that time, I have been 

assigned to work in every aspect of law enforcement except the 

Traffic Bureau. I hold an Associate of Science Degree in Law ---.... _, _____ , .. _ .... ,, __ ___ 
Enforcement, I am a graduate of the FBI National Academy, and 

a trained polygraph examiner. 

I was trained at the Keeler Polygraph Institute in Chicago, 
---------••"""""-· "'" ....... 

Illinois and have received a Certificate of Completion and a 

Graduate Certificate from that institution. ·---~----------------

Prior to being accepted for training by the Keeler Institute, 

I was required to pass a vocabulary test, an intelligence test, 

and was given a 500 question Minnesota Multiphasic Personality - ' ' 

Inventory. Additionally, I was required to submit to a polygraph 

examination administered by one of the Keeler staff. This 

examination was designed to probe areas concerned with honesty, 

integrity, loyalty and morality. 
--------- Of an original class of 35 

~------·-,-----------
students, representing a cross-section of the country's law 

enforcement personnel, only 22 successfully completed the training . 

- 1 -
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In my work as a polygraph examiner, I have administered 

over 500 criminal polygraph examinations. I make this distinction 

between criminal and other types of examinations which include 

pre-employment and periodic screening type examinations, which 

I have never done. 

I would like to state my opposition to this bill because 

of the ramifications its passage would have in the law enforce-
, .... , . .,, .. ,_. ____ ,,," ___ . •~"---•--M•.,-~v--•~»u---•--•-

ment area. 

The use of the polygraph as an investigative aid in law 
··--··-·-··---·-----

enf or cement has been proven time after time over the past 50 ......_ _____ _ 
years, and I believe any knowledgeable law enforcement officer 

would tes~ify to that. 

Now comes a bill that proposes to put yet another obstacle 

in the path of scientific law enforcement - that would severely 

limit the resources available in the investigation of embezzlements, 

thefts, and a multitude of other "white collar" crimes. 

Consider, for example, an embezzlement of funds from the 
....................... ., ...... _______ _ 

cage of a major resort hotel.' There may be 7 or 8 persons who 

had access to the missing money. Without the employer's urging 

(either real or implied), the employees could conceivably refuse 
_________ _.,.~--· . _.,,,_..,.. __ ,_ ,,----. -- ~-------~---~·--~--- ~~ --··- > ·~"-'"~-,.-.~~------..-~ 

to take a polygraph examination, because if they stick together, 
••--••~ ,,,, .. ~~•~~~-~----~-~-= ~, • ' ~-~•--••=-•----=•-n,,,_,_,,. 

they have nothing to lose - not even their employment. Innocent -----•-fy•• •--• ,.-•=- -~-~•"'" ,~«~-•• ,.-~~•-~•.., ,~~~o.v•"•~e•~•-•~••-•••-' •• '""'"'""' ~ ...:..--:".:._ • --•,:i,="'1..<a't"'M' ,.,,..,,,../>tt~••;~:."::'",~.--::::::-::~•;-,~.:::::,:~::-:;::~- -•, ,,,,.-•.,--••• •• •' • 

people could be persuaded to agree to this pact because of their 
"' H"-•-•--•-~-

"r:ighteous indignation" and suffer under a cloud of suspicion and - -- ~-·--····---··--···--·•-.. ··--·-· ·····-·····-·-
---__________ .......... -------------------·-· 
distrust by their employer because of their refusal. 

- 2 -
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The employer would be required to take additional measures 

to prevent subsequent thefts. These measures -~~:1--~-~--:.=~~--~n~~Y __ be 

more expensive to his operation, but perhaps degrading to the 

employee, such as electronic surveillance, strip searches, and _________ ,, __ _ 
closer supervision. 

The proposed Bill prohibits the employer from demanding 

or requiring an applicant or an employee to submit to any poly­

graph examination. This may be construed by some employers as 

a prohibition against asking the employee to take one, and the 

employer may be hesitant to ask for fear of being in violation 

of the law. This condition could also severely inhibit a police 

investigation 

In this hypothetical situation, the polygraph would provide 
---••.._~4-~-•~~~~ -~e, ~-••-·-- ... ~--~-•-~•••-•--'-H ... ..,.,..~---=-~---~~-N•-~--

a safer method where a person can be cleared _,,of .':~~~:~_a.:1":~~-~-,,-~ •---~~•----,-~.,•••~~-_,-,w___ ""-~~•-•--•~-• ~•••~ 
unjust accusation. I am certain that it comes as no news to you 

that there are people in this world who seek out jobs with t_he _________ ,, ___ , 

-~=·----- -···· ,,, 
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full intent in mind to cause an inventory shrin~~- The inability 
- ...... _______ ~ 

of employers to screen out potential thieves also causes a drain 
.,-,,~--~-~·~----··•·"· ·--

on police resource_8-.. • 

"White collar" crime in the United States costs billions 

of dollars a year ---~--~---· .... -··"- --, 

and who do you imagine pays for it. 
" ... ,. -~~---~- ---

Prohibitive legislation on 'l:!.1:_': ___ ~pplication of polygraph --- ------------ ' ........... " ....... . 

testing would ~~verelr._;J:i:g_~_t an employer's responsibility to the ------- -~ .. --,.-~-~-·-~-------------
community in exampl.~$ su~.b- as qEUg wholesalers . 

~---~ ... ~-·-"-•~ .. ~,.. --- ... ':=;-' .~ .. ~·-

- 3-
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There is so much diversion of legitimately manufactured 

drugs in this country that it boggles the mind. This would ------------ .. 

615 ' 

increase tenfold if the drug industry did not have the prerogative 
----•-·---~---•..,•-- _ _.,~,-••~-~~-•,••-~"~-,•-•-"=n--•~--- -:.;;,;_-;;...,. ___ ,.__~__,,,.,. .. --•-·--,.........,..., 

to use the polygraph. __ , ____ ,...-~•-·-~-.,~--- ., 

-·r--tnal-Jcy .. , ... .A._B. 35 7 is discriminatory __ in. that employees of 
.... ·················-·-"· ... --•··-··• .,.._ .... .::;::;·····••"" : ·-·· ____ _ 

the State of Nevada.s.--~G•r·~-any political subdivisiont:neteof ,-are 
---~,_,..~,__,,. 

not sub-j,e-'ci:"t~- its protection. 

It seems to me that the proponents of this sort of legislation - __ , ______ ----.. 
have been misled to believe that the polygraph is an evil to be 

-•-•,•-•~M~•"•"-

shunned and cast out, when in actuality it is not the instrument 
---------

itself, or the technique, that should be ridgedly controlled, but --
rather the integrity of the examiner should be the subject of this 

scrutiny . 

- 4 -
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Robert Barengo, Assemblyman 
Nevada State Assembly 
Carson City, Nevada 

Dear Sir: 

W. Shea, Jr. 
Polygraph Examiner 
Carex, Inc. 
130 South Fourth 
Las Vegas, Nevada 

April 7, 1975 

As you requested, the following is a copy of the statement I made to you and the 
members of your Judiciary Committee concerning Assembly Bill 357. 

It is indeed unfortunate that the general populace has little factual knowledge 
concerning the Polygraph. 

618 

Most generally, the opponents of the. use'.of the Polygraph expound on the popular 
TV version of its use, ie, an individual, totally unprotected, sitting in a chair, 
sweating profusely, with wires and tubes dangling from his body, surrounded by 
seYe:ral bullies (wearingvery, large guns}, firing questions in an unrelenHng staccato 
that is intended to totally demoralize that person and wrench the truth hiddtm·w.ithin 
his bb,som. 1n the same scene, another person, generally depicted in a white coat, 
is sitting at a ma~hine either leeringly viewing the wiggly little lines that are being 
produced on the machine by the now near faint individual in the chair or is 
non-committally making little black monks next to those wiggly little lines. 

Ladies and gentlemen of the 'com,~ittee, that is pure poetic license but nonetheless, 
indelibly imprinted in the mind of the uninformed viewer andrmost unfortunately, grist 
for those opposed to the use of'the Polygraph in private industry. 

The ·factual truth of the matter is, that unless the,.use of an interpreter is required, 
no one but the Examiner and the Examinee is present in a room that is necessarily 
devoid of any distracting decor. The Examinee is fully, and with great care, acquainted 
with the procedure to be used, apprised of the questions to be asked and the sequence 
of their presentation. Demeaning or embarrassing questions are meticulously avoided. 
The vernacular, most familiar to the subject, is used to ensure total understanding and 
to eliminate any possibility of misunderstanding or misinterpretation of the full import 
of the questions to be asked • 
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Robert Barengo -2- April 7, 1975 

Since the beginning of recorded history, man has attempted to devise a means 
of insuring himself that his fellow man was being truthful. The Chinese, centuries 
ago, used the dry rice powder method. The assumption being that the truthfu I i' 
individual would not be able to spit out the powder because if he had nothing 
to fear his salivary function would be normal. Conversely, the guilty or fearful 
persons' salivary function would not be operating properly and he could spit out 
the powder because his mouth would be so dry. Ladies and gentlemen, we have 
surely, technicological ly, advanced far beyond that point. 

Another of the favorite statements of opponents to the use of the Polygraph in 
private industry - 'the use of such a machine - twentieth century witchcraft - is 
an invasion of my rights'. At the doorstep of that statement lies the real root 
of thb problem. Does anyone have the right to steal, lie or cheat his fellow man 
under a specious application of the Law? Does an employer have the right to 
lie abat,t or destroy by inuendo a former employee who has unwittingly used his 
previous employer as a reference? Does an employee have the right to steal from 
or lie to an employer who is paying for his services? 

No ethical, professional Polygraph Examiner would allude to or imply that this 
scientific technique is infallible. It is however, the most reliable method yet 
devised to effectively verify tru!J,ful statements as opposed to those of questionable 
Cll.figin. 

Infallible, what man or instrument is? Are a doctor's diagnosis of x-rays always 
correct - as yet no one has stopped seeking a doctor's advice about their ailments. 
Are lawyers always getting what their clients want - yet anyone seeking advice 
and guidance through our maze of legal nuances seeks out a lawyer. The point, of 
course, is that when opponents of the use of the Polygrpph in private industry present 
isolated cases indicating abuses of its use or incidents of someone not getting a job 
because of some minor indiscretion in their juvenile history, the information is 
generally not based on factual knowledge and is most often a 3rd or 4th hand story 
that has had ample amounts of remolding to suit the immediate requirements of 
the teller. However, just as in any other of the professional disciplines, when we 
become aware that, inffact, an abuse has occurred the American Polygraph Association 
and the cognizant state association is advised and appropriate admonishments are made. 

The ocassional, credentialed, scholar who expounds on the efficacy and validity 
of Polygraphy by taking pot-shots at its usefulness, generally belies his academic 
credentials by exploring only that se,gment of a problem or target that his level 
of comprehension and limited research can handle comfortably. Unfortunately, the 

,} 
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Robert Barengo -3- April 7, 1975 

credentialed scholar or the statured political figure or the civil servant who 
offer their unqualified statements to the public, through the mass communications 
media, are accepted at face value. 

620 

In -conclusion Mr. Chafonan and Ladies and Gentlemen of the Judiciary Committee, 
I sincerely hope that no one has misunderstood my intent in objecting to AB 357. 
As written, it is discriminatory and argumentive as a legal document. However, 
although I am not a spokesman for my colleagues, I am quite sure that if we and/or 
the State of Nevada regulatory agency that governs our licensing had been 
approached and offered an opportunity, a properly viable and constructive bill, 
in consonance with those who are opposed to the. indiscriminat&.;use of the Polygraph, 
wou Id have been produced. 

WS/am 

g/S-Jt/ 
Walter Shea, Jr. 
Polygraph Examiner 
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To the members of the Judiciary Committee: 

As requested by several members of the Judiciary Committee, listed below are a •• 
selection of several of the questions I ask during a pre-employment screening 
examination. Following each selected question is a brref summary of the poi'nt 
of intent concerning the questions. 

621 

3. Regarding your employment application, did you answer all the questions truthfully? 

4. Have you knowingly or deliberately given any false information on your employment 
application? 

Summary of intent: 

Placing the right person in the right job rests in a large degree on what the applicant 
has conveyed to the employer or personnel manager though the employment application. 
Obviously if the employer's organization is adequately staffed and each applicant 
is carefully screened, the probabiltiy of unqualified applicants receiving extensive 
and costly briefing/orientation training is minimalized. Unfortunately, only an 
extremely:limited number of organizations have that capability. Under the former 
circumstance an organization has two options, delay hiring the individual for as 
long as it takes to check out his references by mail, telephone or telegram. Or request 
that the subject take a Polygraph examination to quickly verify the applicant's 
information and qualifications and put him right into the system. The latter ept;ibr:1/·-
of course, is most advantageous to the applicar:it,in that t~ere is no delay in emptoy­
ment and to the client a qualified employ~e is rapidly 'on the way to being a productive 
employee. 

5. Have you ever Been fired from ~1.jqb?. (if answered yes, then Question 5a is asked) 
. '· 

5a. Have you ever been fired from~job for dishonesty?. 

Summary of intent£: 

To the employer this·que.stion is ~f grea~ signifi~ance. The applicant who has been 
fired by his last few employers 'is probably not a good employment risk or has no!f 
as yet found the job that'is within,his realm of.capability. Now, the employer must 
decide, 'are we going to hhe thi~' individual, will he meet our needs, will Jhe job 
meet the prospective employee's needs'. To the cost oriented employe, an employee 
is not productive until he becomes seJf-:sufficient in his work and requires little or 
no close supervisory assistance in carryj.ng out his assigned tasks. The cost factor is 
of course relative to the complexity of .,the task but nonetheless must be reconciled by 
the employer when det:iding 'should I employ this person' • 
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7. Have you ever deliberately stolen mo~eiy from a previous employer? 

8. Have you ever deliberately stolen food or merchandise from a previous employer? 

Summary of intent: 

At first glance the questions ·seem rather self-explanatory. However, they are not. 
How many persons, with any employment history at al I, have not taken something 
from an employer! Does the accumulation of pens, paper clips, a ruler or company 
paper for personal correspondence, disqualify you from the position applied for! 
Of course not, however the de liberate theft of reams of paper, or cases of penci Is 
and paper clips now puts you in an entirely different area of evaluation. 

The various insurance companies and business houses that conduct studies into such 
matters indicate that the business community in being victimized and ·1 rip-off1 by 
internal theft, to the tune of millions of dollars per year. With that sort of inpu~ 
to the uninformed, the logical assumption is that, there can't be too many honest 
employees. Werrarely ever categorize ourselves individually in that manner and 
rightly so. The millions of dollars that are being stolen and/or embezzled are the 
work of a minisouha segment of the labor force in this country. The acceptance 
of that premise brings to light the mestimable value of the Polygraph in private 
industry, in that, the honest individual is not placed within the aura of indiscriminate 
suspicion and mistrust. 

12. Are you deliberately withholding or concealing information that would affect 
your acceptance by the ABC Company? 

Summary of intent: 

The question is closely related to Question 3 and Question 4 and is generally used 
for comparative analysis of the physiological responses produced by the subject at 
those questions. 

15. Are you now or have you ever used or sold marijuana? 

Summary of intent!' 

The question is becoming less and less important to many business houses. Unless 
the subject indicates that he/she is a dealer, the probability of not being hired 
for a job is remote. 

16. Are you now or have you ever used or sold narcotics? 

Summary of intent: 

The admission of current activity in the use or sale of narcotics would most probably 
disqualify the applicant. However, past experimental use of having taken 'the cure' 
in many instances has not disqualified, the .applicant. 
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* 17. Have you ever been arreste,d:? . 

* 18. Have you ever be~n convicted of a misdemeanor? 

* 19. Have you ever been. con vi ct~d' of 
0

,aifelony '? 

Summary of intent: 

The admission to any of these questio11s is not generally disqualifying unless the 
client's bonding or insuring agency has. is,s~ed .reifrictio'ns in this area. I have 
examined a number of ex-felons gnd' recommended employment. Although several 
have not been successfu I in private indusrry, there are many who are. 

*If either question is answer~d yes, I will also a~k '•to the·'i,~st of your knowledge 
are there, any warrants for your arrest in existance'. 

623 
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b:wlq.:1·01111ds mul c•111plo);<'<'s' ptwfot·mnnci<is. ]1~xp<'tli<•w·.v ji,: nof; n vulicl 
n•nson foL' piUiug iudividunls ,ig:tin:-st; 11, degrntling nmchinc 1tud p1·oeess 
th~1.t pry it~to their inner thoughts. Limits, beyontl whi<~h invnsions of 
pr1v1w,· will not, be tolerated, hlUst, be £'stnb!ished. The Congress 
shoulcf take legislative steps to prevent Federal agencies as well as 
the private secto1· from requiring, requesting, or persuading any em­
ployee or applicant for employment to take any polygraph test. 
Privn.cy is a fundamental right tllat must be protected by prohibitive 
legislation from such unwarranted invasions. 

0 

-
PRE1!'AOE 

The primary responsibility of the Snnatc Snbcommittl'n on Con,ti­
tutional Rights of the Committee on the ,Judicirtry is to 0xaini11e 
mtitters pertaining to constitutional rights. In fulfilling thi;; ro~pon,-i­
bility, the Subcommittee has,. since the etirly 1960:s engaged ia studies 
of the right of privacy. These efforts have been mmed at curbin~ nn­
wn.rmntecl governmm1tn.l invnsions of thn pl'ivac,v of individnal 
(•,itbw11s. 'l'hll 11se or polygmplt Inst in~ !'or ('lllplo_\'llh'tl!, p11rpo-,•-; tw.-; 
hn(llt onn s111~h l,hnmt, invost.ig;tl,11d hy Llw S11!,rn1111rnit (.nn. ( )v1·r t lw 
\"1'11,rs, 11111ch i1tl'or11111.(.io11 hu.s 1><•011 git1.ltcr11d nnd u.ss1•s-:od l>v· t !tn S1tl,­
(lO!ll11tiUtit~ st.nil'. '.L'lw rosnlt.s of t.h~1s11 st,ttdi1•s htt\'n fornl!,t! t Ii,• 1,:hi-; 
for l,igislnl,iou, whieh I introduced, i-meking to prov1•at, t.lw priwt i1•1• of 
snbjcct,ing emplovecs to n.n 1111co11stit,ut.ion:1.l poly~~rnph procNlu1·1•. 

In 1967, I introduced, nlong wit.h 55 co;;pon-;or:;, S. 10:35, n. bill 
designed to blut un.iustified in.tru;;ions by flw r,rovcrnmcnt int<) ,•m­
ployce privacy. Section (f) of S. 1035 made it uuhnvf ul for any ofiiecr 
of o.ny executive department or agency to reqnirc or reqnt'st-, or 
nt.tt•rnpt, t.o mq111rn or rnq1to:'\f,, n.ny cidli:1.n Pmplo_,-,,n s!'l'vi1tµ: in t.!in 
d11pn.r!.111111II, or 11.~~111wy, ,,r 1111.r 111•r-;on n.pp!yioi.t; 1',11· t>111p!oy11H•111 in th,• 
nxrn·n Liv" hrn.nch of t Ito 1'Pdn1·n.l µ:11Y<)l'tllll<'lll ,;to I akP :t n,v poly_:.!:rnph 
t-t•:-:.t desiti·twJ lo eliciL from hi1u i1tl'ot·uu1t.ion ooacurning !ti,, lJ(•rsotud 
rebtionsl~ip ·.vith ft11Y person connected with him by blo(;J or m:1!Ti:1g£', 
or con.ccrni1v• his rdigious bdiof,.; or pmcLices, or conc0rning his nt-

• 

0 

l · l l " 'l '1 . . t1tude or con( uct w1t 1 respN:t to scxuu ma.tt('rs. . us mcnsm·e, m 
fondmncntally identical form, wi1.s introduced snbsoqucntl_\' int !w 92nd 
ConO'ress tis S. 1438, nnd ngain in the 9:3rd Congn'ss n:-; S. lGSS. These 
mea;urc,; luwe passed the :C.3cnntc on five scpur;ttc occasion:3. 

In June of 1971 l introduced S. 2150, a biil differing from th:• {':lrliPt' 
bills in t.l1n.t, it. wits aimed oxc!nsivcl,v itt, ilw IIS(• of pol:;~r:iphs. S. :z..;;a;, 
submittc•d t,o tlw Sonn.te in December tlf rnn, \\",\..; tL l'Pintrmlul'ii\lll or 
this measure. 'l'ho legisla.tion maclo it unlawful for 11ny exPeutin• dc'­
partn!cnt. or ugen.cy -of the fodcml g0"~0r1rnwnt, 01· for :m.1· ln1 .. i1w-'" 
irlfoctmo- mterst,itn commC\ree, "to rcqun·ti or rt•q1H•-;t, or to :itt1•1npt to 
require '"'or l'l)qncst,, any oHiccr or employt~e ... or nnr i11t~iYit!i1,il 
applyin/:; .for e_mploy!n<mL .•.. to t:1.ko :rnr pol.vgrnph t<•~t m. ('llll-

1wct,io11 wllh his i-l'l'\'H'LlS 01· (lut,H,s ... 01· lit <·muw1•t.1on with Ji:..; :1p­
p!iet1,tion for cmp;oyment." The bill i~l,.;o pro,~ide<l that n:) indi,·idunl 
he dc•ni0.d pro11H>t1on or mnploymont !or r<'f n,.;mg: to ~\lbtmt, to n po!y­
gritph t.L1,;L. 

'.1.'his repert, i,; ft, sl.nff 1tnnlysis of t.l1e nutl~1fal-: ,~otlt1dc1d in _Llw :·0111's(• 

of t.lw. inquirr.- As J h1t\'O itl:·Ntdy st.lLl.(•d, 1t, \\'1h ()It ~!!(\ b:ts1-; ol I ht•-;p 
m:1tm·mls t.lmL poh~!t·:iph I,1i::1slt1t10n wn..; fornrnltitt'd. I lw 1·pport 1·t•pr<1

-

St'1tt:-: t,ho c11l111itm1'.i,m oi' tlw siltll' in\',•sti~ntion i11t11 !ht• iu1por111nt nr,•11 
of poln1;mph 11so for cmploy11wnL j>lll'Jmsp,; mu! it,; tim•1tt. t,o tli\• ri~ht, 
of priv1wy. . . 

8A'.\f ,J. J•:avr:-., ,Jr., 
C.Vtafrman, Subrmnmflltf' !i!t n .A// t;ou11/ !/::1M,,rJ 
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;-;itffo~ in the chnir hns his tll('<~hnni<'nl c1wr~v clnrnp;<•d to clC'ctricnl 
1'l1Cl'l!Y which is brondcnst to hicl<i<'ll rer·or<lfo~ instrllm<'nts. 'l'Jrn,::, 
tho response detection can go on eompletely without the subject's 
knowledge. 

Anot,li'N· type of cxn.minn.l.ion t.lrnl, is ::raining ncc~ept.nncc in American 
bu1-1iness h,; 'tlrn Psychologicml 8(.rtiss gvnlun.tor (PSJ.;) .116 The P8]<j 
rc~ist.ers the FM vilmitions in n person's voic0. The pr('mise is thnt 
undt'r st-refls the F!v1 modulation is nltl-rC'd due to mouth uncl throat 
tightening. A graphic picture of the voice's modulations is made, and 
tl1c prcsciicc n,ncl absence of st.rt'ss nre judged uccording to the character 
of tlie mnrking:=i. The obtaining of the conversation to bn nsscs:;;cd can 
be done secretively with the use of hidden tnpc recorders. 'l'hc quc~­
tions posed by this met.hod 11.re tho same 11s those that critics ol' the 
polygraph luive be('n rah,inp:, nnd proponents lrnvc been t1·.ving to 
td11 tc, for yoars. Can the sLress in it person's voice he directly nl,lrib-

• 11l<1d t,o lymg-'? Cnn t.hc <w11l1111tor oh,kct.ivt•ly nncl accurntcly detect 
lic•s from physiologicnl rcconlings of l,he voice'? What of the constitn­
liowd problem:;; of testing it speaker without his knowledge, so ('tisily 
nceomplishcd by the p.-,g technique? ' 

These two innovn.tions indicate tlrnt rather than being curtniled, 
n,;e of the polygru,ph is hcing cxpnntlcd, p:wticularlr in private busi­
ness. Attitudes of employers, insofar as polygrn.p'h testing i,; con­
conccrned, arc clrnracterbrntl in the following: "If n pcr:-1ou rrfuseJ to 
take the test, we probably wouldn't hire him." 117 "I use the polygraph 
been.use I got tired of playing God. It's hard to tell things by looking 
tit. people." 116 Ifrven a U.S. Court of Appeals has lent its approval to 
polygraph testing: 

A st,atemcnt challmgcd on the ground that it wuf' obtained [from a pol_vgmph 
ex:iminat.ion udministercd to pctitimwr as a part of :, hiring procedure] as the 
re:-;ult of economic i;:rnctions must be rejected as involuntary onl,v where the 
prPssure reasonably uppenr,: to have bcc•n of sufficientl,v apprecinhle size nnd 
substance to depriYe the accused of his "free choice to ndmit, to deny, or to refuse 
·to an,;wer" ... But the threat of dischurgc for a job as a driver's a:<:"i:;;tant, 
which ~anncy hncl lwld for one or two dnys, cnn hardly be labelled a. "~ub:<t.antinl 
economic sanction" rcndt•ring his :-:tatcmcnt involuntary.av 

These comments indicttto that if polygrnphs 11re here to stay, so, 
in fact, are the constitutional problems inherent in their use. 

The right to privacy is bnsic to the American way of life nn<l recog­
ni~ed as inherent in and ~uaruntccd by the constitut.ionnl provisions 
of tho First, Ji'ourth nnd Fifth Anwndmcnts. 'l'lw ft-dt'r:1.l go\'C'l'lllllcnt 
ortlinnrily striv('s to curttiil und prevent infring('mt'n ts of individwtl 
rights such ns these. But the polygmph, us 11, looi <}f public uncl privntc 
(•mploycrs, clt•nrlr dcnmnds more ntt<•nlion. Compulsorv sulm1ission 
to lL polygmph test is nn uffront to Lhc intC'gritr of the human pcr­
S01lt1htY thnt is lmconseionnl>lc inn sc>ei<•tr whicli vnlues the retention 
of individuals' privucy. Employers have n multitude of les,; objl'c­
tionnblc 1·eso11rcos nt their clispo:--nl for itn·(•sti~nt.in~ npplieants' 

111 Ilr.,c\ I'. Grnhnm, "J,i,, n~trcUni: Jly n Voice !~ C,•nll•r or Con!rovrr~~·," .Vrw l'ark Tim,.,, June 5, 
lt17:l, i,. 1. 

rn Hill Ilrndlcy ot J,:,•kord Co1·p. quoll•d ln "To C11\~h A '!'hid," .V{I/ ••1·nk, Hrpt. 23, rn;.1, p. 80. 
II• f-11. l'r!N~hur~, 1"1:i, l'hM'f<llN. <IMh•r1111otl'CI in "'l'o C':1td1 A 'l'!u,•,," S,1r.,,,wl:. l!,itl. 
Iii· Fron: n CNH't of Apr,,·uls opi11io11, Nmwrv v. ,l/1111/au11,, ti/:..'U/i·I, rt•J!Orh•d in 'l'ltt· ( :11m1J .,-..;1111t:, J.uu• Wuk, 

43 L \l' 20:!i', 7-23-i',J. 
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cmplo.vrt• or npplicnnt lo snhmit to n polygrnph t'Xitm. 1fo:4 inel11<1e 
somn penalties for viol~ tions. 

1'hough the lcgislntivc l'fforts of t.110 stfl.tcs exhibit n. ll<"l'<lod in­
tcrcs~ in., the_ cont,~•olling of po1_v1!rtt.ph test.ing in the j?b nrnrket, in 
the ~ti,_fi s :71cw, the rt-qmrcmcnts pln.ccd upon oxammcrs and the 
rc,;tr1l't10ns 1mpose<l on employ0rs till short of the strong st11,n<l that 
sliould be tn,kcn ngn,inst. the polygraph. Licensing statutes often, 
though not n.lwn.ys, reqmre ti B.A.. degree for operators,10s yet the 
n._mot!nt <?f ntl'~·anced educn.t.ion nccessn.ry for polygraph interprct:1-
t10n 1s still bcmg .n.rgued. Severn.I of the regulations provide cl:iuscs 
~lrnt exempt o.x:,m1!1ers ,vho hiwe he~n opnmting for a length of Hme 
from the qunhfit1\.!J011 de111:u1<I, nnd m some insl1tnccs t,ho prnfi,:i,,ncv 
tp,.;l, <~<'lll1rnd. 10

!
1 AttP1t1pLing- lo <:011st.rait1 poly~t'nph 11sP l>y 1·t•g11lnti11:g 

l'X.1.1u111<•r,.; dops not. 11pprn:11'!1 th<• rnh•vnnl. pl'<llil1•111s of' do11h!.f11l instr11-· 
lll<'ll L l'<'!inliili ty 01· i 11f1·ing('1tl<'•II I, of <·011st ii u iio1t:d rid1 f..s. 

Tlw prohibit.inµ; stal,u(l'" arn a st.ro11gp1• slt-n. 
0

\'<it most <·011Lain 
wonknC'ssr.s arnl Llw p11nish111C'nts f'or viol11.tions n1·1.•, 'in most, c:\se::;, not 
V<'l'.Y_ st-1·i11g1•!il. 1111 011!,v f.wo st.11{Ps p!'Ovid1• 110 <'X<'111pt.io11s l'rom thl" 
l't 1<jtlll'<'IIH'!l(,,.; of tit!' 111w; Ill ll\ost 1•xd111hi l'it.lll't' luw 1•11ro,·cl'lll<'l\t 
ngeneie::;, or l'('(lt-l'!tl, stntC' nnd locnl govc>1·nnwnt, <H' both from the' 
scope of the st n.tu tc.112 X nbrn,;k:1. cvmi· providt>s n' stat,u t,or.,· rn1md:1 tc 
tlittt polygrnph te,;ting be it condition of emplovment itnd continuing 
cmp):\:'!nent in the clnssifiod ser1:ic?. Some stntes nlso lcnve open tho 
po:c:swil1L.v for "vol1mtnl'y" Rt1bnnss10n to 11.n exnm.113 

( 'ourL cns1is wl1id1 Jll'ovidl~ 1'01· t.ltn 1ulmi,.;:-;i!,ilit .. v of pol,vg-mpli <'\'i­
dcncn upou slipullllio11 01· court, s11pnrvis<•d <•xtt.mina(fons :ui,l li•~isla­
tin' Hds which Sl'd-:: t.o ll]lg"l'/\.de th(\ (t'ltilily or (\.\'.itlllilll'l'::i 01' 1·0.~t.ril'I, 

)Olygr:tJ!h use in employmrnt situn.tions arn i,ttcrnpts by conscient,ious 
ut_lwntws to compensate for the polygrl'l.ph's complex of faults. 'J'ltey 
ndwite n.t the Jeiist tha.t there is indeed popular concern. nbout 
1ossible iibuse stemming from the use of polygraphs. 

TuE POLYGRAPH 'rEsT: CoNcLusroNs 

A congressionnl su b<:ommitteo hn.s concluded: 
There is no "lie detector," neilher m:1ehine nor human. People have been 

,ecciwd by a myth thut a mel-nl box h\ the hnnds of :in investigator can detect 
uth -0r falschood,IH 

_ ut whether or not tJ.10 polygriiph iJ n. m.Y,th, i.t s~ems cleo,r tlrn.t it is 
ore to stay. And, given 1nodern mgcmut.y, 1t 1s not um·e11son1iblc 
0 expect that new technique,i llntl devices will be devist>d in t\H 
,t;tempt to focilitiitc detNwhaniz lw1wst,y. '1'h{·1·c l\l'<', in fiwt, somc1 
h-~ndy in use. The '.'wigi;..,fo seatu'i:s ll, UC\\,: conk1tptfon for lie detecting 
onv_cd f1:om the ot1gina.t polygNtph.115 1~, t,oo, mt>asures nud records 

ys1ologwul changtil:l due t0 he,tt1·t 1wt1011 and i\. person's. nervous 
wvcmt•nb,, but with 11,n ttdded 1ldvnntn~e over the polygraph. The 
htg;lc scn,t's son:-,ing is mounted in t\!l 01·din1iry oflicc ch1Lir. A subject 

·., Fla,, Cfa.,-111 •• xn,,., s.c., T\1-'<, 
Ii:., Fh,, (h,,, S,C-,, 'I'cx. 

l'>h~s., N.J., Ore,, P:i,, llJ .. WA.qlt, 

-· 
INTRODUCTION 

Harvard law profossor .Arthur R. Miller has described "privacy" ns 
"the1·ight of the individual to decide for himself, with only extrttor­
dinary exceptions in , the intere:=it of the whole snt:icty, when and 
under what conditions his thoughts, speech, and nets should be 
revealed to others," 1 . 

'rhis dJ•finit.ion, prnpos1\d in 10M hC'1tring!-l lH'ld b1•forn the S,•11n Le 
S11lwo111111iUce 011 Const.itnlio11nl Ri~ltt,s, is 01w. :1rLicitlalion of 11. 
fu11dn.11w11l,1tl principle of t.lw A111el'ic:m wny ol' life: tlH• ri~ht lo 
privacy, to })()1'son1tl nut.onorny, to priv1ite t.liougltl,,; n.ntl desire,.;. Not 
only is privn,cy basic to the concept of independent citi¼ens in n free 
societ.y, hut it, is bttsic to tho development, of h111nn.n nnt.11re 1111<1 

· pt•t·sonnlily. 011r co11stit.ut.ional ,.;_r,.;t1•111 hn,.; 1·1•eognized tlw tH'<'t•,.;sit )' 
of nllocntfog to tlw individual n, sphere of personal n,ctivit,y free fro1i1 
govermm•ntnl int nision by distinguishin~ between nets :me! brliC'fs 
and prohibiLing inquiry into beliefs.2 "The mn,kers of our Constitution 
undertook to secure conditions fovomble to t.he pursuit of happi­
ness ... They sought to protect Americans in their beliefs, thL'ir 
though ts, t.lrnir cmot,ions ancl tlwir s<•rnmi.ions. 'f'hny eonft•J'!'t'd ... 
thC' l'ight to be let nlone ... " :i 

_ !ti Llwir in1port1rnt 1800 !Iarl)a.l'il Law Rtvirw al'ticle, "Th1• Hi;.d1t to 
Privncy," Samuel D. \Varrcn and Louis D. Brnndeis rn:1.illt1tim•tl thnt 
the eonrts should tnke the letul in protecting this vitul right, nnd 
the courts lrnye responded. Citing variously the First Amendm('nt 
freedoms of speech and associntion, the Fifth Amendment priYilPge 
agninst self-incrimination und the Fourth Amendment prohibition 'or 
unr011,soni1ble searches and seiiurcs, conrts lrnvc, in fnet, reeoO'nizell 
the v:1lidity (Llld constitutio1rnlity of a right to pr1vttcy.4 "' 

'l'1-11i, PoLYGRAPII 'l'EsT: P:nivAcY AND li):111>1,oYER UsE 

In our modern ugc there luwe been, m1<t will continue to be, manV' 
advnnces in technolog.v made ,vith the intended purpo:'ie of bringit{g 
about some bencfh l c• ,,;•u,Vinil. Though much of this progress provides 
ll, st.er forward tow1u'1.l gre:ttci· human happinc,:;s, WO m11st bo on our 
gua.r( 11,g~inst t,m:ihnol9gict1,l innov::i.tions which dnprh•o us of impottimt; . 
nspccts ot Olll' h11m1iiut.r, 1I'bo polygmph ()1' "lfo <lctmiLo(' pose$ ~uch 
probloms. ln uso 101' fifty ye11.1·1,, the polygl'u,ph maduno lrn,; been 
p~·omoted it.s nn ol>.JtHltivc, s,eJ011tific 1Mthod fol' ~olving tho age-old 
ililemm-n. of separa.tmg truth from ffl,l/i\11!wotl. The 1mlygrn,ph omerged 
as 1~ poMn.tfo,l k1g:1,t tool to dntN·mim, verdicts in cl'in1intil cit!'iti-:. 
While, alter !Hty years, the admissibility of polygfaph tost ro,,;ults 

: ' \ 



- 2 

in c·omt is still bein~ dnlmLed by ltiwycr:; n.nd judgo.-11 tho n.pplicntion. 
of this tt>chniqu('I hn.~ sprcn.d int-o tho mnin~troam of Amodcn.n lifc­
i11 to both govcrnmont:il n.n<l privn.to scctor6-for purposes of emplov­
inont aucl pro-employment screening. Hero, clear and serious questioiis 
of 0ncron.chmcnt upon the right to privacy, particularly upon First 
Amendment freedoms, exist. A person docs not relinquish to either 
his public or privn.tc employer his Fir;;t Amendment rights or the 
p1fr:u:y of his thoughts nnd beliefs, when he entc:s i11;to the mnp_Joy­
ment process. Nor should he be expected to relmqmsh protections 
n.gniust- self-incriminn.Lion. or unrcasonablo son.rches and seizures. 
'l'iH• prtwti,lont uso of polygrn,ph testing to check into employee 
s11it11bilit;y, as wnll a,; thn composition of tho tr.st procedure it:,,1clf, 
po,-.1•,; tlwse constitutionnl isR11Ps of individ1111,I rights . .B11t b<'fore one 
e:111 appn•ci11\C' eom,Lit.utiounl iss1ws, he Hhould hn.ve nn understnn<ling 
or llw c•xtl'nt, of poly~~rnph mm for Pn.1ploymcmt 1rnrposc,.; in !,hi~ country. 

1 n 1 %5, I \in llom-;e ~nbcomrmt-toe on Foreign Opem(,10ni; iincl 
Gowmmont .Informntion issued o. roport on hen.rings it hn.d held to 
ckt{'l'l1line t-hn n.monnt, kind n.nd desirn biiity of polygraph testing 
i11 ~1~Pneies of the federal gov<•mmc•nt. ln response to n. rnG:1 ~nb­
(;(llllllli t lt•c q uoslionnn.iro, niiwt,ecn ngcmcios reported the use of 
poiyg-raplis in couducting ngency businc:;s, advancing reasons of 
s(•curity, cri111inal infrnclions, rniscolllluc!, pcrsomwl ,.;cnitining and 
medical mcnsuromcnts.J Tho total number of to:48 found to hnv<' been 
co11d1wl<'ll in lOG~ wn:-; Hl,7!)G, n. fig:mo which clicl not inr.lrnlo I-ho 
l hou-.,nnd,-; of n·qui1·(•d L<-sls Lnken b,v CIA n.nd _NSA omployep:,; mul 
joh applicnnts.r. 'J'liosc n.gpnci(•s classifi~d t.lwil' fig11r<'s ns S0.Ct1rity 
information.7 

.As n, response to these hearings and fmthcr expressions of congres­
sional conccm, the fo<lernl agencies have been opomting since 1965 
under ch·il service regulations governing the use of polygrnphs. 8 '['he 
1ww regulations limit the use of polygr1tphs to n~cncic:;,, with intPlli­
gt>ncc or counter-intelligence missions directly nffecting nntionnl secu­
rity, imd t hon only if the agency receive:,; written n.uthori:mtion from t-ho 
chnfrmnn of the Civil Service Commission. Yet., dm,pit,o thnso rcstrie­
tion;:;, seven federal agencies reported in rnn thnt they had u.uLhori:r.od 
:and comluctcd n. totn.l of 6,882 toRts, dislributed primarily through 
the Dt,fonse Department (6,318), the U.H. Postnl Servico (485) o,nd 
the Ju.-;tieo Doi nrtment (79).0 Thui-:, while polygra:r.h testing in the· 
li\•d1\1·nl GovC\rnnwnt. hns diminislwd, t,ho n11mbor sl-11l being gh-cn is 
s11l>st,m1li11l. Onco ngn.in, t.ho numbN· of CIA 1,m,ts cond1wt.ctl was 
cln:-.:--i!ied. 10 

Out-sido of o·ovN1111w1ll,, poJy.,rnphs nre most wiclolv usec[ by bu:-i­
n<•s:-;c:-; which ~ell 01· <listrilmto ~!rug:,; or nw.nufncture~ smn.ll parts,. us 
,volt :ts in b:i.nkin<>', insur:mce, meLnl and oil indusLries, food processing 
n,n<l vmding, m:.1,t packing, automobile numufoct.uring, mail or<l{'r, 

1 Ht•nrii~s on u~c or l'olyi:rnphs ns "Lio Detect.ors" hy the 1''r.<lcml Government before 1 ho l•'m•,•ign . 
Opr•r,,1i,>11., :111<1 Govcm10:e11c lulc,r::1:11!on ~nlw11m,a:Ll"P ui thn House Commitlc•e on Gon-rmn1•nt Opcrn• 
tion..;, '1'(•11th Hl•port, S1Jth Coug., 14 ~(•~s., tH11j:1), pp. J!J 311 (ht•rt•i11aH.,,rdt1•,l 1:.s ll1~nrln~s-). 

• J/.id., )), 31. 
1 /hid, . 
• J-'1•r "t :~r or T'olv~ruph 1t1 J'rn;onnl Tn,·cstlgnLon or Comprtillvo Scrvlco A pplkn11L~ nntl A Pl'OlllkPs lo 

Compl\lil.l v" :-crvlc0

t1 l'oslllon••," di. 7:l!l, A pp1'11,JiJC D, J•'tt/m1l J•rr111n1,rl Mn-ni111I (J11111111ry l!li:!), 
• C.:omplletl 1o1· tl10 l•'edcrnl Opomtlo11s(rntl Oovor11111011t lnCor11111Uon Sonlit!) SulJcommlttcefrom lnformn• 

i!on provl<lcu 1Jy tho agencies without modi!icatlon, vali(!ntlon, or nuthontlhcntlon. · 
~~ . 
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otlwr ;.:om·cC'4-;, 100 'l'hc highly qucst.ionnblo rcliuhili tv of the polygrnph is 
a c01nmon basis fo1· most decisions, but mnny a1:bitrn.tion cases hn:ve 
reached the i::;sues of constitutional rights nnd invo.siom; of privncv. 
In B.F. Goodrich, v. Teamsters Local 743,101 the arbitrator hcl<l that iin 
employee's consent to take a polygraph examination was not reason 
enough for allowing the use of the results becnni;e the pressure to 
cons1:nt in the employment setting amounted to a compuhiion to 
submit. Lag Drug Co. v. Teamsters Local 723 102 went even farther in 
expressing a lo.ck of confidence in tho polygraph, holding that due to 
the evidence of the procedure's innccuracy and constitutional objec­
tions nn cmploveo could not be dismissed for rc-f using to be tested, 
(W011 thongh lw'had ,-ignecl an nµ:recm('nt n.s rt condition of employment 
to rnk<•· a test at nn.y time. Tho most damning c:11..so ngriinst the poly­
g:l'nph, howevl'r, wn~ stated in General .1lml'rican 'l'ra.nsport Corpora.lion 
v. Un. i lrtl Sleelworlcers Local 1133: 103 

(I]f w1.• a<lmit such :ln m1cronclnnC'l\t upon tlrn pcrsonnl inn111mit,)' of an in<lividual 
wlwre in principle can we stop? Suppose ml'dicn.l discove1·y in the future cvolvl•s 11 
techniqm· whereby the trut.h mn.y infnllibly he secured from n witness by trel'lpnss­
iug hi,,; skull :md tt1l'lting the fnnctions of the brain hencnt.h. No one could contend 
th:it the wit-nei,s could be forced against his will to underµ;., :meh :\ umjor opNati0n 
at 1 ht: imminent rh;k of his life, in or<lc•r to i-ccure eviclcnc,· inn suit hetw<,<'n privutc 
p:irtics. How then can he be forced to undergo n. less dnngcrorn; opcration, nnd ut 
wh:1 t. point 14h:ill tlw lino lw dr:mn? To my mine!, it. is nnt. 1hc clcp;rcP of ri:-k I.<> lifc, 
health or happiness which is the determining factor, but t,hc foci of the iuv:ision of 
the constitutional right to priv:i.cy. 

It, ,.;fiould nlso 1>1, 1111[Pd, nK a r1•lnLPil point,, tlrnt. 1•mploy1Hc11t. Klnn1l­
nrcls which disproport,ion:1t1•!y affect minul'it.ics or Kt'X groupK haY1• l,pt•n 
hei,l unconstitutionnl. 101 ln u. recent, Uonrt of Appcnls dccisiou, the 
Eqnnl Employment Opportunity Commission prevnilc<l in its argu­
ment, that it :;hould he provi<lcd with a company's rc<"ortls of its poly­
graph t.l'i;t.ir1g progrmn in order to detc1mine if nn in1JC>l'l'llt bins against 
cert.:1in t·ncin.l n.nd ethnic groups wns exhibit0d hv cmploynwnt, prnc­
tiet•s bni->cd on the results of polygmph intervicw:/of npplicants.10

" 

~t.atc legislatures have beg·un regulating the growing use of poly­
graphs in <'mp1oymcnt. 'l'wo nppronchc:;,, urc- tnkt•n: 15 stntcs hnw 
prcsel'ihe<l licensing and training l'<'qui1'('mcnt.s for l'Xnmincr~; tOti 1:~ 
states l1:1ve b:innctl or restricted the polygruph's usc.107 'l'he licm:,;ing 
statutes include provisions for licensing boards to oversee the process 
of giving proficiency exams imd licenses to aspiring examiners, ;nstru­
mC'11t, spt1eifications n.nd qnulificntion rc-qnircmmts. The prohibiting 
stnt.ntl'R are designed to keep employl1rs from requiring or coercing au 

'"" :-,,,, II. I•', Ouu,h·i,·h r11. v. '/hrn,.,, , .. , /,or11/ 7J.,. ::n 1,nh. Arh. 5.\:1 (l!lllll: f.1111 llrnu <:o. v. '/'a111,.,r,·r.t /.orol 
7,~.1. 3:J Lah .. Arh. t l:!l l)!Jli:.!); ,;r.ntrul .-lmt"fit·,rn- 'J'ra111por/nlio11 Uorj>. ,·. ( 'uif,·«I S(a/u•r1r/;rh· tum/ IJ,i',1, :q 
J.11h, At·h, :t'i5 (l(~'i8); M,,raf/,011 Jo:lrctric ;l/n1111Jnc/lirfnq C11rp, v. J,oe11l I I II/, ll.-1 Ir, 31 l,:ib, ArlJ. lt}IO (IV:•t1); 

In rr 8k111m.,-l-lume, l11c., nml 'l'tu11i.,/tr& L11ral .S5-1, 40 L11u. A1·l,, 12;3 (l~Ga). 
, •• :m 1,nh •• \I'll, 5!i3 (l!l!;Jl. 
m 39 Lnb. Arb, 1121 (1902), 
io, 31 Lah. Arh. ar,r, (l!l:i~J. quotrd In llnrmnnn, op, t/1., Jl, 07. 
"" r;rit11;., \', I '.8., !ll :-:. f'I .. ~-IM (l!lil). 
'"' (.'ird,- 1.:. 1..,ir,,. , .. 1,:1,:oc, 11.s. CL, App., 10th Cll'CUII, Cl\~'1 no. 7~-l3tli, Nov.~,. 1\17~. 
"' Ala.-(.'01/e of Alli', tit. ,t(l soctious 2'Ji (~11111) h> :.1\17 (:!2oo); Al'k.-.-lrl.·. Stal . .-11111. si•,,flons 71·2~01 to 

71-~22/,; Fl:1.-T-'/11. S!flf . • ·!1111. ~oclions 1!Y.l.·Hl l!l 1!•3.5li; 0:1.-r,a. c,1,tr ,1,ni. ,o<'lions R1-li001 t,, ~1-500\.\; 
lit-ti'/. •"'1'1/ • • ·11111. t•h. a~. ~<,rthm~ ~0::-1 to ~O:.?-:Jtl; Ky.-/\!/. U,,,. Sl11t. ~t•1.•tions 3:.~UHO lo ;t.!!l.~l~10; ~Heh.­
Mich. Public Aet !..kJ5. J.,nw~ l!Ji:!. Nov. J:!, 1Hi:!; '.\li~s.-,\li,c:r. Cmlc .rlnn. ~~(•tiot1!'- ~~1::0- ta to ,.,;\l:!O-St~; N,~v.•­
N111, R111. St~t. s~clions IH~.00.'i 1.o O~R.210: N,.11;-N,.I/. ,<;1111, .-111-1,. sr,•!.lonsli7••:ll-1 loli7°:ll-H; N.1>.- ,\',I>. 
c,-,,1. C1•1/r~~ctions13-31-0I ln13-31-l7; Okln.-01:111, s1,11 .. •l1111. Ut,li\lsN•tion~ J4,51-1471i; 8.l~.-:i.('. Urnornl 
null 1't•n11amn1t. 1,nw~1072, No. us;. }i(1rlio11111-:m: 'l't.~x ... -'l"c·J-. Uc·c. c;,, ... ~/llt. arl. :?tH!i 11'3, Sl'l0l!ons 1··30; 
and Vo.-l'a. Code /11111-. s~ctions M-7:.'\l,OI t•> M-7:lll.OI~. 

• m Aln.s.-Alaa. 8/at. soctton 23.10.037: Cnl.-Cal. J,at,or Codt (ll'r,t'l) sections 43'!.2, 133; Conn.-Co11n, 
Grn. ,'1/nt. Am,. section 31.5111; Dcl.-TJtl. C'odeA1m, tit. 19, S01,'1ion 705; lfaw.-/1,nc. Ht:!>. /.a11.·t ~••r!lnns37S-
21 to 378·?1; i\ltl.-Mcl. A1111. Cmlt 11r1 .• 100, ~~clion 115; Mns.~.-M11sa. Clt11. J.nrv• l'h. 11i1 ~,,ction rnn; ~li1111.-
6 Minn. fle.ss, Laws '73, ch. 6G7, S.1''. No. 612, scctfons 1-181.7,>; to 1-181.77; N.J.-N.J. R,·1•. SM, s~cUons 
n l .,..,n nn., ,, '- .'tnn_,i. I"\-,, -llr. P,11 ,C:lnl .::n111inm: R:".!l.2~'1. r,,~,H.!1~ 10(7}: Pn.-J>fJ. Stat. Ann. tit. Ut St.'cU~~l. 
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prohr•1l nnd qne:-;t.ionccl so deeply, to be expected to rcvcnl pcrsonnl 
uuit11des nnd belids under condit.ions such as thoso imposed by poly­
grnph testing, is to be subjected to searches 11,n<l seizures thu.t are 
lllll'N\sonable, to coerced self-incrimination, to loss of ciYil liberties 
that nmonnt, ton true invn.sion of privitcy. 

'l'.rrn PoLYClRAPH 1'Es•1·: CunnENT STA'l'US 

'J'ht' polygrnph wns given its first court test in the 1923 cnse of 
Frye "· United States. 93 'l'he court wns foced with the ttttcmpt to 
!".ubmit po1ygrnph test results, ns testified to by nn expl'rt examiner, 
in 11 criminnl cn~e. 'l'hc court's rensoning, in excluding the results 
from ('Videncc, was t,hnt the polygraph did not conform to the standard 
r<'qnin.'cl of any sci<'ntific principle or discovC'ry ndrnissible in court 
proCC'Nlings. 'J.'hc polygraph, stnted the court in Ftye, hnd .not g:tined 
"g<•iwr:tl ace11pt.nnc(' in the pnrtim1lar fi<'ld in which it. bf'lon~s." 0t 

The "gcnC'ml acceptance" theory was ndhered to regularly b,y ~.he 
c·ou1·t,- fo1· fifty yenrs. Only rcPcrttly hns the polygrnph lwen gammg 
some judicial recoc:nition. United States v. Zeige1· °" hold that the 
genf'rnl ncceptance' level had been rcnched by the polygraph. This 
decision was reversed, however, without comment, by an appeals 
court. United States v. DeBetham,06 though not admitting t.hc test. 
results in this particular case, stnted that the polygmph should no 
long<'r be treated differently from other scientific evidence. United 
Sla/rs1 Y. /ti,!l1'.11r1n7111low(•d t.lw n11mission of expN'L t.Pst.i111on.v J'('g'lll'lling 
t lw l'('sttlts of n d<•fendant.'s poly~rnph cxmnination Hpon prior stipula­
tion. b,v nll parties concerned, tlmt if the accused was tested uy u 
court-:tppointcd examiner, all results would be admitted. Some state 
<:ourts, also, nrc warily beginning to admit polygmph r('sults as 
evidence in certain specific circumstances, where the parties agree by 
stipnlation or under court-directed conditions and l'C'qnirements.98 

Though the courts are still leery of the polygraph device and 
exmninPr testimonv, there is a trend toward cautious ndrnissihility. 
Yet the polygru.pl1's accuracy hus not been proven, as discussed 
pi·e,·iot:sly. StiJl, as one authority w~rned, the smnl! group of promin~nt 
professional polyirnph operators might be able to lIDpress a court w1!;h 
thell' confidence m the process. 99 The danger that the polygraph w11l 
simplv slide into acceptance is real. Courts, in dealing specifically 
w"ith pqlvgrnphs, have largely not confronted the question of con­
stitntion;\.l rights involved. 'lheir concern has been with t,heir l'elia­
bilitv. It is inevitable, however, that constitutional objections must 
be trented, CVC'll ones nrising in 11011-criminal contexts. 

Labor arbitmtors hnve <ionsistontly excluded polyg1·nph evidence 
nnd ruled ngninst attempts to punish or dismiss omployee13 for refusn1 
to· submit to tcstin~, or for negative result.,; obli:1.ined nnder suspicious 
drcmnstnnccs, or those in which. guilt hns not 00011 esf;n,blishcd by 

II ~'i,3 F, SttplJ. 1013 (1923), 
ll //,iii., p. H)l4. 
"350 l:', Supp, 6Rr. (I>.C. 1972), 
11 3-18 P, St1pJ). l:.li7 (S,l), Cal.1972), 
n 350 F. Supp. 90 (S,I), Ml~h. !n72!. , 
"S1•~ l'ru1,1,· v. Culler, 12 Cri111, L. n,p. 3122 (Nov. G, 1972); ,<{tat, v. Mc1)1111lfl, 1:1 Crim. T,. Ro11. ~'31·1 

(Dec, UI, 1972); Stetf: v. C1<ller, 12 CrL 2133 (IW4); Stnlt v. Aldtrt/1, N.M. CtApt), 'lfl7/14; C1YJ11111011wealt1' 
v. A J1trc11il~ (No. l). Mass. Snp. Jull. Ct., 6/1211-l: St11t, v, .~ta11/slmuskl, Wis. «1111, Ct., 4/!lfM, . 

,1 J,r,., J. ll!H!1'1C, "'l'h,• Adn' ls.,iNlity oS l'olyr,n1ph n~mt!ts 111 Orln,ln.il 'l'ru\ls: A Ce,ao for the St11t1111 Quo," 
0 LO)i':11.1 ._~i./ (C!:it.•;',UtJ) l1,:h", t-. J'tcu:·;wt S~ltti;n~r !!)';"'.{ !~. ',r•."t 
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nnd otlH•r rl'!nil operntions.11 .i'\o cornplc!P ;.,lati-.tics Pxi.st sl1owi1t,:_: 
tl1t• t\Xlt~nt, of poiygrnph tt•s(ing in jpriv11to busiHPss. Knowl(•d;,?:1·'.d,lr• 
estimate;,;, h0wtwo1·, run from 200,000 to :100,000 1:olygrnph tests Jwr­
forme<l each year by about 3,000 polygmph c:rnmin<'rs. 'J'hrse test,; 
nr<.• used by privntc compiinics n.s u method of prc-t•mploynwnt ,;l•l'ef'n­
ing or employee investigation.12 It luis bct•n cstimntc•tl, tho11~h, tl1:tl 
the 11,w of lie <lctc0ting machines in the private st'ctor ,;ig11ilil'an t ly 
inereasctl in recent years-ml f'SLinrntc by one nuLbo1·ity lll:Lil!t:tin-: 
tlmt 500,000 polygrnph tests were conthtctc<l in l !)GS for t•mplo.,·(•r 
purposcs.13 With incrtmsing concern over employc<i tlwft. in ind u:-it.ry, 
polygrn,ph operators expect the dem1incl for their scrde0,; to continue 
to !!l"OW,14 

iieiwy rates of theft i;; one of the prominent reuso11s ndvtrntt><l by 
omploy<•rs for t,hc use of polygraphs in both (•rnplovmcnt llH\Lkrs awl 
pre-employment sct·Nming.u Employer,; fPel, du<' ·10 the:-w eco110111ic 
consi(knttions, thnt, it is rn1<•t•s:-.1wy for t.lwm to have some me-ans 1 o 
evaltmte Lhe honesty of their cmpl()yecs or pro,;pective ('mployt>es. 
R0cnuse of t,ho ease, spc<.>d nnd relutivo inexpcmiivt•ne::1s with which tlw 
polygrnph question,,; can ho nclminist('l'Nl :ind ,walt1at.ion-; oht:lin<'d, 
hu!"i1w:;;scs nre increasingly depending upon polygraphs to in .. ()stig.1te 
other employment-related nreus. For institncc, polygraph tests urc 
administered to employees suspected of drug uso. Loynlty, sPcurit.y 
nnd qu~stions of employee contentment. or dissat_isfoetiot:. MC :-.imilin:ly 
the snb3ect of polygraph checks. In fact once n Job nppltcunt sub1111ts 
lo 11 polvgrnph t1xn111i111tt.ion, his lnu:kground, <·:1t'l'l'I' hi,-.tory, uiminnl 
J'('('Ol'd nn<l oth('T' mn.HPI';-; or inh•rp,-;(, to an t'mploy(•l', otlH•1wi'-(' Yi'ri!iPd 
by el:1.•cking roforcnecs, former e1uplo,n•rs, and· other fot'.onl-:, l'.llll lie 
inv(':;tign,ted with saving:-, in time :md money. All of, tlw-;<.' r<•a:;01i,.;, 
then, :m<l perhaps other,,;,16 lrnve prompt('d tho g1·owLh of polygrnph 
testing in private business. 

According to the AFL-CIO, "Some well-mc•:ming employers hn.ve 
been duped by the 'myth of infallibility' crenl<•d by the purveyor;; of 
poh'grnphs u.nd hu.ve Leen led to use the machine;-; in nth•mpts to pre­
verit, or reduce reitl or n.lkged theft, pilfern~c and cmbcxzleuwnt." 17 

Job seekers and emplovee groups and unions nre, ns could lw expeetN1, 
genNt}lly displcnsed \vitl1· the use of polygraphs in tlw Anwri<:nn 
mn.rketplace. 'rhey eomplnin that polygraph testing, or the threat, of 
it, cnn be used oy management us a union-bre:,ki11g device. They 
i:;uggest thnt crnploycrs could nnd. shoul~l l'<'ly instead upon le;;s obtru­
sive men.ns, such ns employment mtcn·1ews :md rcfcrt•nc0s, to nnswcr 
their 1eo-itimn,te inquiries. The most strenuon:a; obj00t.ions l'[l.ise<l by em­
ployees'\o the pr~tct,ice of pol,ygrnph tt•stin_g :1r:- thnt, tl:0 tC'st<; _vio_lutc · 
one's pers01rnl p1,do u.nd d1g111tv, mvndc lu;; pnvacy, v10lnte lns nghL 
o,o-ninst self-incrimination iti1cl undermine the Americrm princ:iple of n 
p~esumption of innocence tmtil guilt is proven. Though these objec­
tions a nl'e ack11owlcdged by some nssoei.ntcd with the a<lmi11istering of 
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polyg:rnrh t<•-.;ts in lm,.;i1w,.;,.;, tlH•y \'iPw tlw111 11.s h<'illg 011!.wf'iglwd hY 
prnctic11l husinc:-;s co11:-;ir(C'rn(.io11s. ,T. Kirk B:1refoot;1 n l'onnrr rn·usith•1it, 
of the Am<'rirnn Pol_\·grnph Assor.intion, mnintnins t,lrnt "t,hcwc corn0s 
n time when vonr privnr.y nn.<l mine h:ts to be wcighe<l ngn.inst, :1. rom­
pnny hC'in~ stolen bliutl nnd put, out, of bu:-;incss." 19 And, dcdat'(':,, 
.Tohn R R0itl, t,]l(I di.rector of n. mn,.ior polygrnrh <:0mpnny n.ml school: 
"1 n.l,.;o brli(•\·n thnt a person who is innocent owes :;oniet.v :in ohligniion 
to <'.oop0rn,le nml help the nuthorilicis prnvo him innonoi1t, r11,th01~ tlnin 
br ddinnt. nnd :-::n..v 'let them try to prove my guilt.' " 20 

The scop0 of the polygraph opcrn.tor's inv0stigntion in employmNlt 
inten·iews cnn be pervasive. Questions of per,:;'onnl historv cnn nnd 
often do pertain to n, previons work record, militn.ry se'i·vi<.-e, nnd 
criminal convictions, and C'nn also d,•lvc into !'nihjc•cts such as drnp: 
nnd ukohol nse, gnmhling nr.tivi(iPs, lwnH.h info1·mntion. fomilv 
problPlllS nnd SC'Xll;il lwhn,,ior.21 All this iol'o1·m1ttio11 is sol.idL1•d :is 
rell'Yl1l\t ton, pc•rson';;; :rniinbilit,y for P111ploy11wnl.. lt, is ol'l<•n llw <·:mo, 
urilwrn1orc, thnt m1wh of the inf'o!·11w1ion ohtni11ed from l'lwse 

examinnt.ions is plne('d in pei·somwl files imd tints foil ow::; n prr,.;on 
thrnughout his or ,lwr c·nn•er, circufoLing- umong c•mploycrs or possible 
cmployNs. 

'l'he voluntnry nature of the polygrnph cxnrninntion in bnsincss is 
nn nr~umcnt, g(•nerally oiTrrcd by its prop01wnts for t.hc contimrntion 
of its nse, but one 11nnnimo11sly l'l'.ic('Lrd by employees. Though 
::;uhmission to n, polygrnph tc-st mny, in {heorv, be voluntary, in 
actunlity the employee or potenfotl employee hnR little choice in the 
mnU.er. '\Vhcn so mnny peop1e in the job mnr]n,t. nre now off,,rcd 
poly gm pli cxmninntion;;;, wlwn n ref11snl to tn.ke :m <'xnm fr<'q nen tly 
1'C31tlts in Joi,,s of n. job opportunil.y, nnd when continued employment 
is conditioned on the submissio1i to further cxnms, t,he element oi' 
co1,rcion i-; high and the freedom to refuse limited. 

Though the most significant objections to polygraph test.ing for 
cmployml'nt purposes nre those based on constitutionn.l principles of 
p1-iYar.y, workers and t.hrir def enders o1so critfofae t,hc polygraph on 
the gn:mnds thnt its rN,ult.s nrn rnn•p]in.ble nncl its use in nn cmploymrnt 
context is inappropriate. They point to certain studies into t.he 
accurn.cy oi the polygrnph procedure, showing its reliability is not 
proven. Further, they argue, the device wns d<'sil!ncd for use in criminal 
cases, for determining answers to specific questions and establishing 
pnst, nctions relating to a cert.nin event. In the inst.nnce of ,:;creC'ning­
npplicants or employees, howev<'r, the situation and circumstances 
nrc 11sunlly q11itc different. The information sought is of a hrond, 
wid1•-rnnging nnt,urc n.nd is m~nd in nn nUt•mpt to predict the future 
con<lnct of un employee. '!'he fitn<'ss of the polygruph ns n. prNlicting 
device, ,vhile its nccuracy ns 1u1 indicator of· pnst conduct rcmnins 
quc,:;tionnblc, must be even more improbn.h1c. 

Sci(mcc and tcchnoloµ;y play a v1tnl role in modern society, hut. 
nnkss oM is wnry, respect, for machines and technical cxp(\rts cn.n lNtd 
one to ignore their imp]ir,ntion:-; for n frre soei<'t,y. 'I'lw polygT:hph is 
l'l'JH,l(•d to be a scienliHr. device for detecting liC's, nncl many jump n.t 
t.lic npporl,tmily to suh,;titute n mncl1ine's oh.i<'ct.ivity for hunum 
ju<lgnient, assuming it must, be more rcliuhle. The nssumption ma,y 
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wh_ich _I.Ii<• Cc?nl"(, h<'ld. t.11111, llw tnl~in~ of 11. hlood. sum pie OVl'I' p(•litio1wr's 
ob.wcl:ton:; dul _not, v10_lnlli const1t,1!tt?1ml_r1\1~n11•p1mi11lf, t.lw polJ)!;l'll]lh 
wns d1s;-ussml m. 1"Cl1if.Jo1_1 to the di!hcu l lws rnh.ei-01! t m the proc<:ss. of 
sepn.rntmg phys1c11,l ov1cle11cc from commu111cnt10ns. 'l'he opuuon 
not,cd: 

Rom<' t.rs!.s ,;erminµ;ly dir<•drd to ohl,nin "physicrtl l'Virk•ucP," for rxnmplr, lie 
d<•i,Pctor \.est-.. 1111!,t.''lll'ing ch:u1ges in bodr function d11i·inµ; i11l.er1•ogntin11, 111:1,· 
aqt.wtlly be directed to rliciting rl\:<pon~<•s which :11·c ti~s<•nliallv le;,:timoni:tl. 'l'o 
compel a person to i:;ubrnit to t.c.-.;ting in whid1 nn effort will be rrmde to c!C'tl'rmine 
his g~1ilt or innocence .0!1 tho ba11is ·or physiological response~, wheihcr willed or 
not, 1:'! to C\'okc the spirit and history of the Fifth Amendment.SI 

The technique applied to extract iniormn.iion from an incli'ddunl 
must, also he weighed agninst Fourth Amendment consideration,;. 
:\fot,hods for obtaining evidence, t.hou~h in theory permissible, rn11st, 
t.he Court, hn!'l held, ndlwrn to otlH'l' princ1pfos :is well n,s st1frt, con"ti­
t.11Li01,1nl ones. In Uoc/i.in v. CaiUorn_ia,r-2 t.lH\ Court, dc<'11101l it, prop<'!' 
to l'(:lcr to the senso of the commumty in dt'Lermi11inµ: whc(,lwr t!rng;-; 
obtn~110:l fro;'; it for!m~l stomnch p11111pin~ conlcl ho tts<'d. to ncl1irve a 
co11v11,t1011. J.lw opmton 1i01wl11dcd t.hn.L "co11,l11ct. lhnL shot'ks tlw 
cons1:icncn'' must be prohibit.eel: "'l'ltP_v are met.hods too close to t.!1c 
ruck und Lhc sc1·ew to permit of consLitnl',ionnl diffcrcnii:,tion." 83 

'l'hc. Fourth Amendment protection n,gn.inst unreasonnblc s<'nr<'hes 
nnd s(,1,1,t11·rs docs not, apply nwrel,r f.o criminnl mat.tors. "It is snre1v 
1:momnlous to say t.hnt the indivit\1111! n.nd his privu(;e prop('t·tr m:e 
full,,r protected by the l<'ourth Amendment only wlwn tho indiYi<lunl is 
s11spr.ctNl of cri111in1tl boluwior." 84 Jn dissont.inrr from a Hl28 01)i11ion 
uplwldinµ; Lhc consl,it,utionnlity of wir1~k1.ps, ~lti'~licc Hr:mdeis, g11zi11~ 
into the future, predicted nnd worried that,: - ' 

Advnncc$ in _the ps,vchic nnd rl'lat.cd sciences· 111a,v bring means of cxplorin,g 
u11cxprcsscd bclwfs, thoughts and emotions ... Can it, lw t.hat ihP Constitution 
:i.lfords no prokction ttg:iinst such invasions of individual security? 8• 

The Fourt~1 Amcndm~nt has now. been reco~niz~d a~ o pp1yi.ng t~ 
more th11,n snnplo phys1cnl trcspnss.80 Electromc hsicnmo• devices s, 
police "st.op-and-frisk" proecdm·cR,88 the tn.kino· of fin<>'N~1nil Sl'l';'l.}l· 

ings/0 n.ll have come under its purview. The relcution ~f 1m intlivid­
ual's privacy, in the face of ever increasing odds against it, is obviously 
n. significant, concern. Courts huve found it to be their legitimate dut.~• 
to protect this fundn.mentnl principle, ns set forth in A1.app v. Ohio: 90 

,vc find th:i1; us to t,h,1 Crcfornl govcmnwn!:, the Fourth :md Fifth Amen<lnH'nh, 
nnd, as lo the stt1t1is, t.lrn freedom -from unconsci()U:lble iavn,;ions of priv.1c\· nnd 
the frccdo}n from convictions l>nscd.on conl'ccd.confcssiomi do enjoy an "inthnate 
l'd:it.JOn" m their perpct,\l:ttion of "principlPs (lf humnnitr :i'.nd ci\·11 libertv r~e-
cured] only aftol· years or :;t,rngglc." 111 · · · 

In _th~ stn.ff's view, polygrn.rhs used in employment; indisputnbly 
fall w1thm the :treas of conshtut10nal conccm presented here. 'l'o numY 
knowledgeable co1mnentntors tho relntionship is cvident.92 'l'o lie 

II ]bit/,, p, 70·1, 
1: :H~ U.S. rnr, (W,2). 
•l JI,/,/., fl, 17:.1. 
11 Cnmara v. Jfm1lrip11! l'ot1rl, 3R7 U.S. 523 (1906), p. !,30. 
"()/11M1tlld, Jlmndui~ cllssr.nt, p. 47,1. 
H I(alzv. U.S., 380 U.S. 3~7 (lUf,i), 
!1 //Jid. . 
" Terr// v. Ohio, 392 U.S. 1 (19GR). 
~'.! ! ••q;'l \\ _\f•;~'H; t, q} l,:,~~ i;,::tJ (}973). 

. , .' • r~ ... •·~. 
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eo111·f .. Congr(•ssionnl hNirings into the use of polyirrn1>hs in fodt•1·11l 
<'tnploymcn·t clctermin('(l that: f-

< 
'l'hl' poln~mpli h•~lmic1uo forcl':. 1i1! individmtl to i1H·rimh1nto hi_nuwlr nnd co11r1•l'lfl W ~" 

to p:1,.:t. nciion~ which :tr<• not p<•rtm<'nt to the Clll'l'C'nt, lll\'C't-l,1gntion. Ht• mu,.;t ae'o.,"j­
<lr1•1li:;0 l!fl hil'I pai'lt 1'111 lw 1•1m 111,111·11:ich tlw pulygr11ph muchinc wllh an t111l.ro11hlNI RdJ _ / 
"'Oil!. '!'ht• pol)'ftl'l\f)h opt•1·11tor nnd hi_11 !'ltljl('l'i!1~1'1 Uu•n d11<·ide wlwUwr to l'l•f('I' f'" "TU 
dProgntory i11formntion lo other 11genc1c;; m· olhcmls.13 , 

'l'he concern in i\.1-i'.randa wns to compensate for the coercive aum 
of a police stnt.ion to irnnirc thnt n.11 prccn.utions nrc t-nken so tlmt a 
susp,-ct doC's not feel compelled to spcnk. Where obtnining or retn~ning 
1t job is dependent upon the taking of a. polygraph test, the environ-

[ 

ment cnn he just ns coerci,ve. Employment is yi~al to e:'iste~ce nn<l 
sm·vivnl in our modem society, nnd the compct1t1on for Jobs 1s great. 
'I'he submission to polygraph cxnminntious in pre-employmm1t inte.r­
vicws is cfocmcd vo1tmtnry, but the know!cdge that. n rcf1!snl !v1ll 
nntomu.ticnllv end the Nnploym<'nt., opportunity undcrmmt>s Hns clmrn. 
li'urthl'rmo1·t:, the onus of gu~lt, of hiding potentially damaging revcln-
1 ions thnt nccompn11i<'s 11 rcfusnl t.o h~ t~tt•,d b,v n poly~r~tph furthN· 
rccluc('s the vohmtnry_ n:;pN:t. :i\fony JOU oflers nrc, c?mht,lO!l<'~l UJ?Oll 
:m ng·t·l'('nwnt to su~1111t to future polygrnph tt1Rts, cn!,n:C'ly eh:nmntmg­
nu,· elt•nwnt of clto1cl', Ji'or n pcr:,;on seekmg or obtnmrng 1i Joh to he 
corrcNl to rcvMI private knowledge•, thoul!,h~s, nnd b~licfs wonld 
nppcnr repugnant to Supreme Court cnscs which recogmze the con­
stitntfonnl rights of cmplovees.N Tho price of gaining employinent. 
nrnst not, be ti HUI'l'endcring'of civil liberties. · 

'l'h;- pol_,·grnph cx1iminer's qu~,;;;tions i.hcn~sC'lvc~ ?tm be t\Xtr(•nrnl.v 
{'oerc1vc r(•,mltmg from "the subJect's clcfeus1ve w1llmirness to C'h1bo­
rnto on his ::mswC'rs because he fears thn.t unless he revcnls ull the 
1lctuil~, the mnchine will record that he is lying even when h_is b.n1,;~c 
ston· is tme." 7:, Ji'reedom from being compelled to make self-mcrmu­
Mtfog disclosm·t>s, n. part of every citizen's right to privacy, should ~t) 

npµlicnhle to n busine!is setting, exp~cfo.lly wher11 polygriipl1s nre m 
use, for, tH, one comnwntntor smnmanzes: 
.•. tht• n!\ttir(• or nn i•mploy('t''s inquirit'l'I nbout tJast, dct•cls and 1~uilt i,1 often 

indistilwuh,h•,hk• Crotn crh1\i11ul i11t,t•t·1·0.,ntion. Mort>oVl'l', t.110 loi-s of J)L'rilonnl 
libert\' or J)l'~1wrtv whieh would rC'Sult from n L'l'hninnl conviction is often no more 
:-:lgnHicnnt than t'lw dcuinl of Jiv(.>Jihood which may reiiult from comp~llt>d tl'~ti• 
mcinv concemiug past nnd present nct.iviU<'s, MSucintions, nnd t•vcn bl•hC'fs d~1·ing 
prccinploynwnt or prmnotion sc1·ccming vin personnlity nnd polygriiph tc.11tmg.70 

A11otlwr mnttt'I' P:<'l'llHml, to tlw !-11.•lf-incriminn.tion clh:wusl'-ion is Uw 
question of bow tho re:iponses elicited l)y the polygTnph mnchino nnd 
t•xnmitwr n1·c1 c:hn.rnctl'mcd. Tn r('.flJ)OOAO to t,hc growin~ Mmplc~ of 
investigative toclmiqucs ttvnilnble for the idcutifying of it suspect m n 
criminnl cn.sc, n. dh;tinction hns emerged bctwct•n physical ns opposed 
to communicative evidence. 'fhus, ti 1>01·11011 maw be compelled to 

l>rovicle 11 smnple of his hanclwritini,"' to spcnk/8 01· to exhibit llic; 
,ody fo1· identificntion,79 but he mav not be e..'<J>Mtcd to boa sou?'ce of 
tcstimoninl e\'idenee n~nin~t himself. In Schmuber v, C,al-(forn,ia, so in 

-
lw Wl'OIIJ!., a11d if i-o, rl'littn<:1• 011 thP 111aclii1w 111uy lw d1111;.:(•ro11-.. 
i\1orN>V<'I', tlwre 111·t• ft1l'Lh<•1· l't'Sl'l'Vntions to eo11sidPI' lH•yo11d .-.i111pl1• 
l'<'linbilit.v. 'l'ho l'i~ht; to pl'ivnc·y of l'\'t•ry intlh-id1111l is 111·1•ppt.Pd 1111d 
l'C'('(>g11izt•<I. With thl' vnsL sci,•ntific po,.;sihiliti1•s r,u· infrill!!,t'lllPIII ,,r) 
(,hut, right, l,hnt, 1>xist,, wo 11111st, l,c•;.dn 110w l.o d<'Lt~rmiiH• h11w 1t1111•l1 
i11trusio11 into our p1·iv1tto nffoirs :uul pt•ri,;orrnl nu!o11cH11y \\'t• wi!! 
pl'l'111iL 'l'lw use of polygruphs by g0Yct1111wnt nnd priva!<' 1•1nplo_,·,•r, 
rni:,ws these issue.ii whicli must bt, confro11ted. 

I1'or al its implic·ntion,- for t.JH• ful111·<·, !lil' poiyi.i:raph 1·111·io1i,.:Jy 
r<1sembles u mothod of <letN·mining t,n1th nnd falsity now eonsi1,11NI :o 
t.ho histor.v books, wh<'re tlw vcrncit..v oi' nn 1H·c11sl•tl 1wrso11 was dl'tt•r­
mined by wht'tlwr ho wonld drown wlH'n tli1·ow11 into wnt1•1· with lii,­
h:mtls :rncl foet- bound, or whcthn· his Ct•H wo11ld Imm wlwn Ji,, ('1'(1,-,-1.•cl 

n bed of lwn ted rocks. '!'h('l'C is :1 1'£'sPlllhl:llwc• ht•rt• to t lw po!y/.!'i·.1 p Ii, 
wit.I, its rt•spir11lio11 lub<'s stn1ppnd nromul :1 sub_ic•ct's chi's[, :111tl blood 
pressm·<' u1ffs 11nd elcct.rodC:'s att,wlwd to his Ul'ms and wrists. Sutt•,,; 011P 

t·ommcntntor, "Liu 1lct ct-ion throngh ph,rsirnl <·h111t?:t' is Mtunlly a 
tltmwb11< 0k to ('!ll'IV forms of trinl lnr ord1•ul." ~: 

'!'his l'l·J>01'l st•I;~ out, wh,tt !ht• ,,.illfl' h11s h1•1•11 :tbl,~ to det<•rrni11e wit Ii 
l'<'/!'.:trd to !lH• l'<'lialiilit._v of poly~raphs :111d, 11\0,.,;t, irnport:n11iiy, thPit· 
impn<:t on till' 1,onstitutionnl rights of l'lllplo.,·t•p,;, The llt't'tl fo1· FPdt•r:d 
l1•~·isl11tion i11 t.his rc-gnril, to sl o:, t Iii;.; :1 !Ji1,.e of pri rih•gi•s fu11d111nc•11 t.il 
to Olll' fl'Pt! so<:il'ty, should htwonH' npp:ll't'llt. 

'l'm;i Po1,nm,\Pll Tw-,·r: Hi,:r,um1,11·Y 

'l'ht• th1•01·:,· bt'l1i1ul tho polygrnplt p:·oct•d111·p n11<l its rc~-ults invoh•,•,.. 
physiologicu~n•spo11ses [Hll'JH>rtedly l'dntet! to tlw act of lying. It i-. 
prol'essNi tlrnt lvi11g cuuses eonflint to uri,m within the intlidd:wl ,..111>­
jt•ct.. '.l'he cdn!Ii'ct prochwcs feor iinJ auxic,ty whi('h, in tum, prt'dttet• 
physiolo;.detLl chttnges ,vhich the pol.vgrnph <ltwic:cs eun measurt• und 
ret·ord. 'l'hus, tlw lli'\:,mmption undt•rl,rin~ the pol.nrmph test is Lhat a 
11nit'orm rch1tionship exists lwtwl'l'il :111 t\C'l of dt•,·t•plion, <'.t•rt:iin spt.>,·ifk 
<•motions, mut various bodily 11hnngt•,.;. 23 , 

A typical polygrnph t•xu,minntion n1:1,,· <.:on,tnin Sl'\'<',t',!I fontun•:-. Tlw 
subject to Le itl\'est.ignted 1s wmall,v l!r:h<'red mto n w1utmg room ,,h1•l'l' 
it is hopt•tl lw will arnil himsl1lf of iho fnrnn1bh.• poly~rnph lit1•1·,1tun• 
lt•H for his 11ttt>ntion, lfo: renctions :o tht•sc1r<',Hling:-1111·0 often obst'rTc<l 
br the 1wcn•t,1u·,· 01· n•ct~ptionist 111ul 1·t•porletl to tlte t•xnmirwr prior 
ti', his t•ncounl,<•i· with l,hl• :,;ul,jl•<•V1 'l'ht• pt!l'PO"t' of this 1·011tlitioninµ; 
is tlwt tho person to be e.xttmilwd c,u·r~· with him into the test 1L helid 
in the• n•liuhilit\·, 1u•c111·11c·v um! (1 \·l•n infnllibilit.,· of t IH• pol~-gl':q1h. 
Exuminci·s muitit11in thut it is impol'tnnt 1111d hd1;ful in obt1Li11i11g good 
rc:-;ponscs for 1m iudividun! to be co11,,incNI tlrnL hi-. lfo:,1 will be• d('lN:lt•d, 
thus heightoning his :,icnsiti\'itv to tlw tflll'i4ions nntl tlw likelihood or 
clt•m· phvsiuloofrul chnnir~il. :,,,) 'l'he ":-pr" in I lw wniting room n•pot·t,; 
to the c~:1.mh~•r the tleg~·co or sk<'ptid:.m en· iwct'ptnnec t1,xhibitcd by 
tht~ ~nbjt•t·t. whilL• l'Mtling tho poly;:rtlph lill•r,1ht1'(\, In this m1y, it- is 
duiuwd, lho "'xmnincr <·un bctl\.•r uudcrshuid nud 1:omp~n::ttiLo for nll 
typo:!1 or 1·1.worded t·c~pousc;,1 to hi, tfttl1stion:il. ., 
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~!ill priot' to his lwing· c·umwctt•tl lo thr machine, lh1\ i;:nh.it•ct, is 
lmHtght into the t(isting 1ll'<'n, tlf-\111lly n mmn sp:irscly docoralc<l 1.md 
1'11mish!'d lo nxoid the prrs1.,n<·c of outside dist1·1u:lions 01· stiumli. At 
tlii..; point, s0111t• polvgrnph 01w1·ntor~ 1111w Jllfl,lrn use of "l-wo-wn.,·'' 
ntitTors to fm·tlw1· oh~~!'\'(' tin• imliviclu11l's'lwluwiol'.2G 'J'hen, wid1 tho 
m:whi1w in Yiew, tho oxmninrr typically comhwts n, prcliminnr,v ittl(\J'• 
vi,•w which nids him 111 nssessing th(\ t~·pc of pc1·son he is dealing with, 
tm.tl in ohtninin<!. otlwr knowlN1g·l' he might dt.'om hC'lpful in his 
inl<•1vn•lntion of tlH' rNmlts of tlw polygrn.ph trst.27 Tlw genero,l 
qtl{\stions pot'tninino: to tho r.ircum:,ilnne<'s bt•ing invo:-itigalrd m·o 
t \'pi<'nllr gono owi· to fnmilim)z<' 1.1w s11bject, with them\ ltmI l;o 
ullow the opt'n\tor tho opportumty to alien· th<'111 ,•there ho tools 1b 1s 
lt('Ct's...;nry to elicit clear, dcfinilt• rc.sponsos.28 Tlw pmmmogrnph tube, 
llll'HSU:-ing r<';.:pirntion, is thC'n p1nced nround t.1H\ snhjcct's <'.hrst,, the 
biood pt·l•ssurl' nn<l p11ls<1 nuff tU'o\md his npper nrm, and doctro.dos, 
which n•conl !!alvnnic skin r1•spon:-:os (tho ehnngo in t,lw elo<:tric1\l 
<:onductivitv c\f the skin due t,o incrcn,sed skin porspiration.) n.re 
attnchNl to.his hn.rnls. Tlw PXttmin<'t' lhen procN•d:~ wit.Ii t,he question­
ing :i-; ho :-;its behind his cont.rot dPsk wn.tcliin.~ lllld nrn.rking tlw 
n·cordi;ws of t.Jwse devfrN.;. 

How f0linble j:;; tlti-; process in dd!'rmining t.he w-rncit,y oi nu 
irnli viclunl'? A stud v conduct NI nt. the ;\Inssn.chusetts Institute of 
'l'Pclmolog-y co11elrnfocl: 
..• 'l'lwr<:' <'xi,.;t~ 1m public h,,dy ,.f knn,,·kdg<' lo ,.:1q1port th<• e11thusi:1s:lic 

,·l:tims of ,,p,:rntor,;. There arc 110 public:1tion,.: in l'P\>tllnh!P jum·n,1ls, 110 fact,.:, no 
iigur,·s, tabk~. or ~mph,.:. ln short., llwrc• is nothing to docnnwnt tlw C'l:iiw,.: of 
:t('i>t1raey or (•fft•dh·i•np,;,.: exc<'pt h:ild :t~:;c-rlions.20 

'l'houzh studies nnd experiments to assess the polygraph's effective­
nc.--s ha,·c been done, C\'<'ll when interpreted fo,vornbly, theil' results 
sc1'm fnr from convincing of the polygraph's relin.bility. ln n.n experi­
nwnt couduct!'d fn!' the Dt>l'en:-:c .Dc•pnrtnwnt., :-ub,iect:s were tnstP<l to 
deLNminc tht• efft~d of tlil'iJ· faith in Llw polygTnph on the :ibilit,v of 
the c•xm11illPl'8 to detect their !it';;.30 The studv conclude<l thnt n belief 
in tl10 machine's n.ccur11.cy did uicl the dotec:tion of respOH:'.l'S under 
cC't·tnin typ(~s of qncstioning,31 but, it is significnnt to note the figure:-; 
derivQd for tho nccu1·ncy of the cxn.miners' int.cl'prct.ations: only 8:3 
pcrcrn{, of Lhc subjects were correctly clnssificcl ns guilty or innocent 
in the paradigm mic<l.32 

• 

Even :L st,mlv eo11t111ctcd hy ii lnrge, well-known polygrnph hrm, 
viel<lcd resulLs \\'hich, wlwn scrutinized, u1·e unsPttling. 'l'he t•xpC'lfownt 
,1·ns set up so tlrnt cx11miners worked independently nnd soll'ly with 
the reco1·ds of polygrn.ph te:;;ts.33 The nntllys_cs .of th_e ~en cx~mincrs, 
aver:tgC'd, produced x7.75 perc(\nt nccuracy m 1dcmt1fy1ng gmlty nml 
innoc·ent, snbjN•.ts.3·1 The expPrimenters W('l'e quick to point, out. Urnt 
t lw l.'Xiuniners involyed in the projN:t did not have~ the benefit of 
oh.:.r,rvin~ or interviewing the snbjN·.t so ns to "mnkc n.llownncc•s for fi 
l'<':-.('l\tful or n11(l'n· ai(11.ud('. n c·o1Hlition whieh <·onld c1tnSl' nn t•rror in r, • . 

",\('l,U lt~port. p. 4. 
"8knl11ic'k. ap. ti!., r,p. 701 an.J 705. 
~• .\<!l,U Hi1v,irt. p. r,: 
" llurk,•y, O/•• cit., p. !tl. ,, 1 
a, Mn,.Un 'l'. Orno 1111d Rlclull'd r. 'I'h,1cke.r!,', ".\fot!lodolo~!cnl Stud!c~ hl Detection or Decopt1011, 1 !~­

tl'ih11tctl by th~ Gloarlnghousr, for Fr,lN.~l ,H,·mllic ,:11,1 'f,,ehnlc:\l Informntlo:i, Dept. or Commn1·cc. 
"/1,!d., summ:iry. 
,2 II.id. . 

, • •.. ·•t- -.! 1fll,..,oth nml John p. TI.:•f•\ "'"t. r-"1;ahl1it1• or_ P~b'lt~:nr1l Exrn~ln~r nin!"!tt'):: 1
•·, r ":'-- · .. : 1 
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,fu:-it.it•t1 Ool<lb<•t·g WC'tlt <>n to s:~y tlmt. itt dt•,-idil!g wlm!, l'i~hts ,U'e 

l'llnd1inu-utn,I Wt' must cxnminc onr t:·n<lit ions l,o cliscov<'r Ow prindplcf\ 
l'<>otc<l t.hcl'c. In Grt1>'1.0<1ld, th(, cont,rovt•rsy revolve<l around th(I nmr-
1·iu.gt'I rcl1ilion1-1hip iintl Llw p1·iv1icy trn,lit.ionnlly uc•cordt'd its inti• 
mn.d<\s, 'rlw Comt <loclu,re<l, 1'\Ve <l<'1t1 wil.h :~ 1·i~hl, to pl'iv1wy olclc.•r 
th,im the Bill or Righl,s •.. . 11 uv CcrLninly the 1·ight; to wi\•a.c,\' in our 
numh-1, to spe:ik or kNip silent n.hout om· thonght,s, is one of tlw oldost 
1u1tl most basic principles ol' huntti,n indiv1dun.lity 1md life. ouch . :L 

valued tm<lit,ion should not Im tmnpet·ctl with for ren;;on:-; of 11llegod 
cxpeclioncv. 

Thougli the Gri-swold decii.;ion l'oeu::;ed on the right, to privacy n::; 
peripheral to Fir;;t Amendment rights, it w:is noted tlmt other con­
stitutional guarantees manifest t.his s11111e. pul'pose: 

Tho Fourth Amc-mhMnt, ,,xplicitly nflirms the "right of the people to bl' i;ccure 
in l,hcir pc-r,mrn•, hous1·s, p:qwrs, n11<l effects nr.,;ainst 1mr1•:il>lmmble HL'urd1es and 
seizure,.;.'' The l~ifth A11w11drne11t i11 its l:-lulf-l11cri111inal,ion Clm1se L'n:1.bl<•:,; lhc 
citizen tli create ti zone of privacy which gov,·nwwnt llll\Y not. force him to :mr­
rnndcr to his dct,rimcnt.07 

Boyd v. Un·iled Stutes r,~ recognized that in questions of privacy the 
Fourth and Fifth. Amendments nrc dos(•ly lied, 11s explained in ti 

pttHsng;c l'rom the Court's opinion: 
'l'hc principle,; laid down in this opinion [of Lol'd Camden] nffcct the wry 

e:,;,;<•ucc of cu11stitniionnl liberty mid security ... thry upplJ• to all inva~ion;; on 
t.hc part ur t.lHi v,overnmt•ui mid its <·mplo,rcr,;, of the !-<ancUty of a nrnu':,; hom,~ :md 
tlw p1·iv:i<:'iP,; of lifr. It i,s not t!w 1,i·<•nking of hi~ c!l1ors nnd tlw numnagin:~ ,1f his 
urnw1•r,.; that. eo11,.;ti·t111,,,., llw c:<::;<'llCl' of the olfpu,;P; hut. it. j,., the inv11:,;io11 of hi,.; 
in<lcf1•n:,;ible rif,\llt, of p<.•r,mnal :-:ecurity, pt•rson:il libt•rty trnd private 1irupl'rty 
wlwre that righl, has 1wv,•r heel\ forfeiled by his conviction of somt• public 
,>lf<:u,;e ..• :my foreiblc nnd compubory extortion nf :i m:w's own t.e:-:timony or 
of his privutc pappr,; to be u:-:cd us Pvid<>nce to convict him of n crime or to forfeit 
hi;; good,; i,.; wit.hi11 t.hc condem1mtion of t1mt jmlgnwnt, {of Lord Cmndcn]. In thi~ 
n•gard the Fourth imd J<'ift.h Amcndmcnl.s run n!Jno.~t into 1•:ich ot11er.•0 

Scvcl'n.1 of the JlOint,:-; mnd<• in lloyd cnn be rC'ln.tNl to lhe issues of it 

federn.l employee',.; right~, to t,lw naLure of the self-incriminnt,ion nnd 
unreasonable scnrch und :-;cir.lll'e protcct,ions outside of criminttl 
proceedings. Clearly, t,hc Con:;;titution dot•s not limit these guarantees 
to a criminal context. ln the l:mdmnrk d!'cision Aliranda v. Arizona/0 

in which gnid('lincs were fir:-it st•t forth for tlw qtw:-it,ioning of susp(•cts 
to secure t,hc li'ifLh .Amomlmcut protect.ion, the t;upn,mc CourL main­
tnine<l tlait "the privilege is fulfill<•<! only when the pc1":->on is gum·:rnteNl 
t,ho right 't,o remuin i-;ilt•nt unk:--:-: he choos<•s Lo spN1k in t.lH' tmf\,t,tcn•d 
cxc:·cise of his own will.' " 71 'l'he Court fmthcr notl!d llmt, "'l'od:ty, 
then, thc1·e cnn be no doubt thnt the Fifth Amendment privilege is 
availiible outside of criininnl court proceedings and serves to protect 
persons in nU seUings in which their freedoiu of n.ction is curtailed 
from being compcllecl to incriminate themselves." 72 

Tlu-sc tenets of Boycl and Afinmda are indeed l'l.'levnnt t.o cmploy­
nwnt situn.tioni:. nncl polygrnph-iuduct•d confession even though the 
Jlllrpol'le of !'\Uch tests is not to dicit incriminuting evidenco for u 

" luicl., l), 4~U. 
,1 IMI., p.1SI. 
u, 110 U.S. tilG (IM~ll), . 
" /l,irl,.,. p. 630, 
10 384 v.s. 436 (1906). 
71 Ibid.,µ. 460, q11oll111: .\lallnu v. llogan, :l7S U.S. 1 (1%1), 
12 1/.irl., p. ,t(l7. 
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th<' admissibility of p_olygrnph l'<.'8Ults as evidence: (1) t.h<~ jury's 
role W<!uld. he un<l<'rmmcd by a tcist pnrportNlly fts r<'lnfo<l · t.o t,lw 
d<'t,•rmm11t.1on of truth ns the pol_v~mph; (2) the test <lat1i offol'cd by n 
d<'r<'ndnnt couldn't he cro~s•exn.nuned; (3) the problems of nssnring 
l ha!, <·ons<•n~ to be exnnnn-0<1 has lw<'n c~mpfott•l_\' 1mctwrccd 1u·c 
grenJ,; (4) with the polygr11,ph usn.ble ns evidenc<', the presumption 
of fonoccnce would cei•t,ainly be clttmagecl by a ref11snl to t.n,ke the 
test; and (5) tt polygraph exam could viol:lt.e the privile,ge against 
self-incrimination,59 as well as other .constit,utionn.1 pro,·isions. These 
last considerations and concerns m•e also relevant to t,he use of J)oly­
graphs in <'mployment, where t.his met,hod of invest,ignUon thl'entcns t.o 
violate tho right to privacy possessed by every individual. 

The ri1?;ht fo prh·:1cy is not one of tl1c ~pec·itic gmi,1·1rnt£'£'S cm1mc1·n.Lcd 
in llw Bill of Hi~hts. Y ct, it hn.s be1,n recognfacd iis nn implicit ri!.dit,, 
inh•nd<'d h~• t.lw Constitution n.ml its frnrn1•1·;;;, 11, r1•,n1lt of t.lrn N1hvi1w­
nwnt, of I\XIH'ess consLH11t.ionnl mn.n<lnJ.t1;.; nncl 1wcC'ss1u-v f,o th<' pr<•s-
ervation and vfability of these liberties. · 

In pnrticuJnr, the provjsions of the li'irst, Amendnwnf, lnwe been 
amo11~ those dcemt'd rdafo<l to the right to privacy. "Tho right, of 
frt'Nlom of SJ)t't'ch nnd pres:;; includ(•s ... freedom of thought ... 
Without, those periphern.l righti-t the specific rights would be less 
secure." 0° Freedom in our thoughts and beliefs has been long Mknowl­
cdged as being witMn the First Amendment freedom of speech. 1n 
Pall:o v. Conneetfo11t 61 thi::; point WM clearly stated: 

Of thiti frt'Nlom [of thoul!;hl, :ind speech) orn• may 1'1\Y that', it is th1• matrix, 
tlw indi,q)<"ll>':thlc conditi,,n, of n<•iwlv <W<'l'V oUwr foi-111 of fi·c<•clmn. Wit,h rnrn 
abC'n-:itioi1>< a pcr\•H,;ivc recognition nf tluit 'tmth can be tmeed in onr history, 
politi,cal mut lrgal. So it hns uomc ab(mt that t.lw domnin of liberty, withdrawn l1y 
the I• 011rtcc11th Anwndment from cncronehmcnt by t.hc states, ha,; lwcn 11nlurgccl 
by l:tt.t.cr-cfay j11dgm.cnts t.n include libert;y of the mind n;; m•ll w'( lihcrt:v of act.ion. 
'Phe extc11,;,ion bet}a,nw, indN•d, n logiciil i1upcrat.ivc when one<' it wss 1·1~cognizC'd, 
m; !onp; ai:o n,; it waP, th:H liberty ii{ something mot·c than cxmnpt.ion from plwsicnl 
r(':,{raint,i\ .• ,c: ' . . . ,, 

1-''reedom of: thought, then, lu,s been held to be a fundnnwntal right. 
In fnct till(\ eonnc~tion ~et:wccn liberty of thought 11.nd the right t<dcel'f) 
tho:::£' thouµ-hts Jmv:tk 1s m<1S('.!lpn.bfo. · 

Griswold, v. 0011:neet,ieut 63 .is a fondmt,rk Suprtim<;.1 Court. ease up­
holding the constitutionn1itv of this right of p1iv110y. The Court stated 
fl1iit, along with the other 11mendme,nts, "the li'irst Amendment hn,s :t 
p(';nnri1hm w1wru JWtYRUY i;; pl·ot,<lf\tn<l from goyC'rnm('n(·n.l intl'u~ion." 61 

In tt <·<m<ml'l'!flf 011inion, ,fostiee G,ildhN·g urg-0<1 t.li.LL prjviwy ~lt>i\lll 
1mt hnv<' to ht• miNTNI from <mm1w1·I1r00tl fi·,~~doms. fo~t.<•ml, tho ,'Jn,th 
J~men!lment, ttm be t,urued t.o, J'o1· it "simply shows 1,h(, ittt<mt ot' Urn 
Coost,1ttiti01,1s 1i1.ttlun:•i that otbe1· fundnmentftl })ct-sorntl right.<i shnuM 
not he denied. sueh. 1)1'-0teet.fon 01• disptt.raged in n.ny otJ1er w1w· simt)ly. 
becirnse tht>y iwe uot ~~dffonlJy Jii.f,ed 111 the fi1~t ei~ht, <:'..OH$t'huti@ru,,I 
n1nm1:dmcnts." os " · • 

'1ftblect11$ ll11111Mlllllll, Cot tll!I •(ti,i11cr:1llf AilL'lllllC¢' J•olygral)t1,'' $3 Dostil)l 

3!11 Wt m ttlli!5), pp.~. 

er rolatod <'Ks011ss!OIL\ sei) ... Mrmat "· 11 • .s., :!Jill V.$, 610 (f!J.Ill}, 1'I!lllllCS diss,nlt: 
V .$. 367 {lll:¼i}, Jlroodob ellll011lll'~ll@, 

I• n,1c111T11nc1~, ft, •19:?, l~or t\Utlt!1ur diset1s~J11» tit !ll'IV1~ lll.lO Po, ,r, tftlmiw, !1i11 t•.s.: •11>7 
t(~t. ' ' 

• . . 
' . 
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int1•rpn•t:1 ! ion of polyg-rnph l'Pcord"··" ::.; F11rt li1•r, wl tt•11 fi.trll t'1", \\'iT,' 

<·nlculntNI scp:1r:1.tt•ly, <'Xpericn,_•Nl <'X:tmiiwrs :whiPvPd :rn H('(·,:r:H'y of 
9.l .4 }Wl'CPllf', wh<•1·cns tlw nccm·111·_v of innxp1•rieJ1('1'cl <•xa111i1wrs wa, 
79.1 p<1rccnt..30 The cnt.lmsinsin <'XIH'P:-ISNl hv supporl('!'S of' tliC' poiv­
gr11ph for l'Nmlts such a,; tlwst• st•Nns nnfo'tn11!1•il. l~,·,•11 :111 <•ight ~,r 
nine J)('l'CNtt fnllihilit-y fig;m·c is :-11b;;t:mtfol, nnd th<'rn is ad111it l!•dly n 
lnl'gc <l<'grce of :a-uhjeotivit,y in the <'Xlrniinrr's Ps!imntion of thP snl,­
ject's sb1fo of mind. 'l'hc i'itct thn.t there arc 110 uniform ;;;ta1Hlnrdc; or 
qu11lifien.tions whieh r<'qnii·e it minimnm icvd of <:om1wtencc for 
<'Xaminers cu-st tlt<'ir snhjt'ctivc evtihuitfons into <•n•n grPa t c-r do11bt.. 

Polyg1·,1.ph promot<'l'S and t"xnminN'S genernil.v q1toh: n 05 1wrc<'t1 t 
nceurncy rate for the h•sts pt'rfornwd in :ict11nl, :is opposP,l to PX{Wri­
montal, situntion:-1. They :\lso hustt>n to ndd that. most <•!Tors :u•(• lil:tdP 
in atlncl1ing :tn inncH·<•nt lnh<'l to :t g;uilty indi\'i<l1wl, n fad tlH·y ap­
pm·1•nt.ly view as comforiin~. 'rhe propon<'nts' s!:!listie;-; :in• hns<'(I on 
t.c•st, r<•sulis dwclrnd n)!:tinsl, 1,lw ft1lt1r<· <lisposiiioHs of thi• s11hjp1•!,;: :111 

admission of guilt, confession to :t crime, or tlw judg11wnl of n ,iun·. Y <'t. 
ev<'n these nH•nns of verHicnJion nre not, t:ond11sivc. Whrth<'I' 01: not a 
pci·son Jrn:-; lied cn.tl never he known ht•yond any don ht; t hC' (•md\»,.fon 
or jury Y(•n!iet may, in fact, ht\ false or \\TOfl(!, The staff, in sLnrt, lws 
J'o11nd no independent nw:rn::; for confirmi11g tht' n•snlt-- of :wtuul polY-
grnph ex:uninations.3; · · • 

There i;,; n,n established probahilit,y theory, ho,nivcr, ,d1ieli purports 
1o sust,ti11 the viilidity of polygrnph resnlti. The theory of coml~tionnl 
prohn.hilit.y mninl,ains tl111t., unfps-: n dlnµ:110,,;(,i<· in,-tt·tmH'lll, hn,.; h<'1'11 
dernmHt.1·at.t'd to he compl«\tcly infu11ih!<•, the prolmhility thnt it. \\'ill I)(' 
ncnn·ii,Lc iu 1tny one l<'st dt•pe1Hls upon t.!H• pn.w:tlPtH·C of th<' condi !.ion 
hcing: <linguo!ed in the group being tc;;t<"<l.~ 8 Inn. group of 1,000 sub­
,lNlts, Rnppo;;1ng 25 t.o be lin1·s, and with n 05 l)£'l't:t1 nt iie1·111·ac>· l'!lt<• 
assrnncd for the pol,vgn1ph, the ·1·on1iitionni probnhility fot· t!w Ii(• 
<l<'ieeto1· is thitt for every one It'll(' Hm\ or "Pmploynwnt, ri,-k," fonnd, 
t.wo pt~oplt' wm b(' fo h;t{v da,;:sif-i('d ns Rll<'h.~0 

An0ther objection to the c!nims o!' relinhili!y for t lw poly~rnph tt',.;t 
<:cntt•rs nrountl the nwiming of the physiological l'<•spott,-('s r('eoi'dt-d. 
[n lwn.l'ing,:; h<'ld l)(\l'ol'e t1w Hmt..;e · .For£•i~11 Operation:,; .rnd GoYt•rn­
ment lnform,ition Subcommittr<•, d1t1in•d l,y H('pn•s<•llta!in' ,John 
:Moss, expet•t;; declared tfoit, given n phn;iolop;icnl respons,~ uudt•r 
the polygraph test procechn-e, ni1y of thre1/ infermees could hti mndt1 : 

<•it.lier t,hc snhj<>ct will'\ 1,dng; or he w:i.; !<.'Hing tlw tt·nth hnt :-nnH• 
t•mti!i<ttin.l foct<H', stteh ns m1gt•1· or t•i11b:u·1•n,.,..;11wnt, cnust•,I the n•,w­
Uon; O!' the. rcspollJ,.O wns gerwl'atcd by 1.~ nemotie JH'C-eondit.ion of the 
~uhjt•(;t,;rn OU~i· fo:,;~ ft·cfint•nt 01• ob',·ii1u~ f:wtm•:,; po:4l'iibly 11fl't•cti11~ 
the mn•~hine-measurod replies include <•xh·mw 1wrvtrn:-;nc--~; physio­
logic:\! i1.hn<.Wmtilitfos, ~ucll iti. he:il't <•on<.Ht.ion.,.,, bto<,ti pre:,;,mrc J>rob~ 
i~ms, beitchu:lttis imd eokb,; dec1l p~ehohl~«?.U pt'<>bfomi; tho Ul-lO ocl' 
dru,s tm,ti tileohol; f:tt,igue: i;;impfo ho11ih· mcn•f'mm t i-1; :md <'Ven Ow 
:-:uhjeet's sNt,41 Thlts, tl10 J'act t.hnt pe.::iili.lr phy:,;i(,loi:;i<'nl l'<'::.poni,;t~l'i 
may be eit1t~1d 1>,• phy~iologie:tl fm?t.ffi•~ uurt>lntt.•11 to whcthN· the 
sul;jeet i.s lying <ia;t::; tlw rnHdity .oi' t,h&:M? ti-sts imo furtht•t· di!'lrt•put<'. 
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Furtl1<~rntort', ur<• tli<'l'O nwntnl uct,ivili<•s hc:.;itfos dm:cpt.ion t,l1nt 

cn11 (•n11i--n tlw phv:--i1·11l drnng<'s 1·<1corcf<,d ·1>,V (.Im polygraph? Psychi­
a t 1·i,· ,•x1w1·! s sla.11; I liu I 1111,v si l 11alio11 or :-fit11t1li (.11111, prod ui:1•d f <'<'lin~K 
of frnst.1':tlion, s11rpl'i:s<', puin, sh:lllH', or timbarmssmenl, coul<l be~ 
n•sponsible for :-11ch physiolo~icnl !'<':-\J)Oll~Cj,\. 12 ln !':wt, hunrnns do 
re,-pond diff<·n•nlh- to i•moticmnl slrC'SS('H. No one would claim the 
physical r<'sponst'~ of c1iff<'l'N1t 1wople would be the sumo even 11ndcr 
si111i!nr Mimuli.-1

:i NM, for thnt m:1.l LN, hus there hccm m1y rc•lationship 
pron•n lwt.w<'en lyin~ a11d foclin~:,; of fem· and 1tmdety: 

.•. pP< 1pl1• ('annot J:(" t hrn11;.1h Ii(<' witho11t. :,;.-,nw 1.,·inp;, nnd (•,·01·~· individual 
lmilcl~ up hi" own :s(•t pf n•spon"P" to ilw nt'i. Lyiu~ can concl'ivahly r1•sult. in 
mt i~fndinn, <•xcitPmc•nt, h11mo1·, bor1•dom, ,-;nrlne:<s, lrntr<'cl, as w<'ll as guilt., fear, 
(1r :tnxif'ty."' 

XPg-aliY<' poly;:rrnph rrsnlts 1·onlcl lw ob!:1inct! hec:wse of feelings 
stwh ns l:o:-:tility, posseHHPd nnconsciou:-;Jy b,v n mc:mt.nlly-11nbn.l:tnced 
:-it! l ,j l't' l,;1 ·, 

Aro tlwrP o!h<'r individlln! diffPl't'llC(':-, which coul<l nff<'f•.!, th0 poly­
grnph? St11clil'"i conducted lrnve shown that. nrnnv i11dh·id11al fnctors, 
ind11di11~~ skin pignH•at, m:i,v nfl'c-C'i Ill!\ gnlrnnic ;kin rc-spoll:-l\ h('a.r!,­
b1•al, and l'('"J>indory n•-;po11:-(' n:c•:1s11r(•d hy this d<'\'i<·P. 11; In 11. s!.11dy 
1·01Hhl<'tecl foi· !ht• Air Forl'c lo dctl'r111i1w tlw ro!n pliiyed h_v endron­
HH'ntal <.:tress in tlw nbili(y to dei<'ct li<'H, 17 lhn Pxpcrimenter;-; 1111-

expcctccli,v discover<'d :11~0! IH•r pot0nt ial p1·oblrm nren. Tlwy found 
tlwt 1 h<' gulvnnic skin renctivily of an inclividirnl \\'H:-- not preclicat('(l 
only upon cnvironmcntnl or siluntionn.i f'irc11msl:H1('<•s prnducing: in­
Cl'cased p<'l':--pimtion and electric-nl condnctivity of the skin. lnsteud, 
it. appt•arr(l that tlwsc physical responses differed n111on:,,; individuals, 
ns l'N·onkd h.,· the poly~r:iph, in :t wnJ· not. nc<·mmt.ed for in the cx­
perinwnt0r;-;' predictions. FurthN· i11Yestip:n.tion sc0111rd to poinL t.o 
biologicul, r:icinlly ntlrihulnblc difforcncr;; ns the renson. 48 

A rPlated probl<'m inhen~nt in the polygrnph test I)('l'tains lo ques­
tions of culturnl difforcnc(•s. His g:<'1wml!_v l'Pcog:ni;-:ecl that. vnlllc:- and 
mornlilic:---honr:-;t,r :nul tn1th-un•, in pnrt, cnlturnlly acquired; a 
serious lie in one p<'r:-on';,; view eo11ld, bnsed on a different personal 
c•xpPrieuce nnd b:wkgrouncl, he, in unothcr's eye, inconsequontinLrn 
Thi.;; throws furtlwr suspicion on the vnlitlit.y of a t.echniquc which 
dep<'n(ls upon accepted not.ions of mornlit,y for its vain<'. 

H tite public w<·rc awnn' of the fallibility of t,lw polygraph, would itR 
effectiv<'nt's;-; decren,,;c'? An importnnt foat.11re of Uw examination pro-
1·0-d1m•, ,1:-1 previo11sly explained, is t.he atte111p(. to <'OllVillct\ the subjN:t. 
of tlw machine's nccurac.v. Tims, ns one nuthorit,y uoLes, "'Wel'(\ the 
11rnd1ine rcgal'ded 11s cn.pahW of <'lTOr, fonr of detection would bl' 
n·dt11:Pd, and this lowp1•ing of fonr would re:-ult, in diminishing physio­
logi,·nl n•-;poni-:(\," •0 One polygrnph st.udy concluded thnt t.he more it 

g11ilty subJPcL <•.ould control his own attit,u(le,; nllcl nn;-;wers, the gl'eUi<'r 

<: JI, B. Dnarman, l\1.1>. 1111,1 !I. ;\l. cimlth, l'h. D., "Uuconsdous MollvnLion aml lhl' l'olygruph •r~sl.,'' 
11:r. l11:,·ric1111 ./tJ!ITJM/ o( / 1,i!JC'hl,:lr:1, ~fay 1'.tli'), p. l'•lJ. 

4·1 ~kolukk. ')J'l. ru. 1 p. 701. 
"/i,i,I., fl. ,w 
u IJ1•:.i1·rn,1n h!H? Smith, OJ}. rU .• PJ>. lOli-101~. 
"Eqn:d Ernplnym,•11t Opporiuni1y Connni,,ion l>ri,•f rcl:itml to Cirrlr /(. Corp. v. 1-:1,:oc., U.S. ('I, of 

,\pp1•al:) lOlit Clrnlit, (";)Ji!~ N,,. ;-. I:m7, p. s {ht·n•inafw1· r11Nl a:-; ],: EO(J J\l'i••{). 
"s. h.u~••l111:c,.', "l•:1rce1, or Thr,,,. l,•n:cl~o! lt<'allsti~ Htn,ss 011 l>llfercntial l'hyslologk,,1 R"11t:Livit.ics," 

fl'p<H'I for tlu• ,\ir Fon•t; Otfict? of ;..:ci,,nliHc 1kscat·ch. 
., [!,i,/.. pp. ~~-~-
" EEOC brid, Jl. 7. 
~o ~~k<•lnkk~ op. elf,. p. ioti. 
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Uw conl,11mh11tl-ion IHI uoulcl protl11co in 1.IJl' polygraph resull.:,;; 1111 
ial,t•llip:l,nt, subj<\<~!. co111<l often ~1icec<'cl in t1lmling det,ectio11.r.1 

\iVlmt, is l,hc <ix:uninor':,; i111l1w1wn in Uw polygraph prn(·.c•1lim1 a1HI 
re:,;ull.s'! Jul.orprHl,nl.ion is l,he csi,;e11ct1 of the proct1sg, mnkin~ lie ddcot­
in~ 11. highly subjt,c~ivc husim\:-;s. J11dgm~·1!ts nbout, LflC suhjcllL's 
attit.nde and pcrsonnhty, about the compos1t10n of qucstrnns, nnd re­
gnrding the meaning::; of the mnchine's recordings ni·o all mude b.v t,he 
1•xaminor. The rcsult,s prcsent.t,d :u·e solcfr tlm us:--cssmen (, of an opera­
tor of the lines recorded on the grnplts of his machine. The. c•xpcrLisc 
reqttiHi~,c i_n, mu.king such intcrpretnliops 1:n!sc~ scv~ml questions a~ io 
the relrnb1hLy of polygrnph rc1~orts. I• u,1~11~rnr1ty with s_evernl mcchcnl 
spccinlties nnd. nn understnndmg of clm1?nl and social psycI10logy 
should be rcqrnrctl trnd expected of cxnmmcrs; yet., the curnculum 
ofl'cl'cd by :i lc:tding polygrnph school, n. program lu.nifod by ndvocatcs 
as producino- tl'l1ly rnputn.ble examiners, nmotmts ton mere 244 hom·;-; 
of stntly wit.h only M honrs in psychology rmd 31. hours in "mcdic~al 
nHpect.s." 52 1~nm tlrn mere pcisse:;;sion of n.n ncndC'nuc (legn'c, 11n]e,,;:,; u.n 
ndvnnccd otw in physiology or ps~'cl101oKY, should not, be enough 
q11:11ificntion.5:1 Clenrly, l,lw hwcl of most, <'Xnmin<'r ('OlllJWlc•nc<\ :wross 
the connl,r_y, wlic•n Ute finci-:t or the prol'<'~sio.n rtw<'ivc ! he mi11i111nl 
iruinino· noted here, falls far short of these cntenn. 

Anot,lwr consideration is l,hc possibility t.luit C'xaminer bins will be 
injpct.ed into the tost.. ']'horn arc examine.rs who R,\'mpathize with the 

{

C'111ployer who h, scekillg protrction from thieving; emplo.)_'e<'s/1 '':ho 
heli<'Ye t.hnt. mos1; of the peopll\ who resist. the te;-;ts nre trymg to Jude 
somethino- incriminating/5 and who mnintuin that the polygraph 
is nn efft:';.tivc instrum,e11t for bringiu~ ont a p~r,-01fs c01np11lsion to 
confoss.1'~ The chance for un nnprCJltdrned exmnmn.twn 1md mt.erprc­
t:~ti~m., wilh underlying examiner nt.titncl<':-i such ns tlH'sc, greatly 
dmumshes. 

With this number _of po,tcntinl troublespots i1:vo1,:ed, do11bt mnsL 
IJC' cnst upon the ohJect1v1t.y, accnrncy, nnd rt'lrnlnht.,'. of t.hc _pol,':­
grnph test.. It h~:; been no~<'d th!1t ~he ncccpi1~nc~ of tue machm.c 1s 
the product of cu·cult1r. lo~1c: behcf n: th_c clov1ce mduC('$ ,conf ess~on, 
and the rate of confessions creates fo1t.h m t.hc polygrn,ph s eflective­
nessY In reality: 

ThP polygrnph technique on!J· provide" mcusnrt'". or Yari?ns au~onomic rc­
spon,.;e:-:. The stimuli that elicit these rc:-pomms, the mtcrven111~ Y:mabl~,; (~on­
,;\,it.utionnl prcclisposition, pnst learning, con:-ciou;: and 1111t•on;,;c1tn:s 11Jo\1,·at1011, 
l'k.) 1111d Uw inl<•rp1·dation~ made of t.hc rei;ulti11p; grnphs arc lughl~· cotnplC'x 
aud :ire infl•r<•ncC's made from more or ki<s incomplete clat.a.5~ 

T1rn POLYGRAPH 'f:g~•r: CoNS'l'ITU'l'IONALI'rY 

The cou1ts have been embroiled in the polyg-rnph issue for n, hnlf­
cent.ury, cont.ending; wit,h {[\lt'S),ion~ of r(•!in.!>ility nn~I, jn re!nt,ed 
cont.c~xt.s, with the dcepN' co11s\,1t11!JOnnl 1mphcnt10ns i_or md1nd,unl 
rig-bls. Rcscrvnticms hnvc be011 c-xprcf:scd :ignm nnd agnm contc•mmg 

5t Jost1ph J~. Kuhls, "St111Uos Tn !.!(I D~lccUon," report for tho Air Foree !'lyslom~ Com111,111tl, N.Y. 
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A. B. 817 

ASSEMBLY BILL NO. 817-MR. MAY {byrequest) 

MAR.CH 23, 1973 

Referred to Concurrent Committees on Judiciary and Ways and Means 

SUMMARY-Creates board of examiners to license polygraph examiners. 
Fiscal Note: No. (BDR 54-1688) 

EXPLANATION-Matter in ttallc1 ls new; matter in brackets [ ] Ill 
material to be omitted. 

AN ACT relating to polygraph examiners; creating a board of examiners; provid­
ing definition; providing licenses and qualifications therefor; establishing fees; 
authorizing the board to establish rules and regulations; providing administra­
tive bearings; providing injunctive relief; providing a penalty; and providing 
other matters properly relating thereto. 

The People of the State of Nevada, represented in Senate and Assembly, 
do enact as follows: 

1 SECTION 1. Chapter 648 of NRS is hereby amended by adding 
2 thereto the provisions set forth as sections 2 to 30, inclusive, of this act. 
3 SEC. 2. As used in sections 2 to 30, inclusive, of this act, unless the 
4 context otherwise requires: 
5 J. "Board" means the polygraph examiners board. 
6 2. "Secretary" means the member of the polygraph examiners board 
1 elected by the board to the position of secretary. 
8 3. "Internship" means the period prescribed for the study of poly-
9 graph examinations and the administration of polygraph examinations by 

10 a trainee under the personal supervision and control of a polygraph 
11 examiner according to a course of study prescribed by the board at the 
12 commencement of such training. 
13 4. "Person" means any natural person, firm, association, partnership 
14 or corporation. 
15 5. "Polygraph examiner" means any person who, for compensation, 
16 uses any polygraph or similar device to determine the truth of any state-
11 ment made by a person examined by him. 
18 SEC. 3. 1. Any instrument or device used for the purpose of deter-
19 mining the truth of any statement shall record visually, permanently and 
20 simultaneously: 
21 (a) The cardiovascular pattern of the person being questioned; 
22 (b) Respiratory pattern of the person being questioned; and 
23 (c) Any other physiological changes which may be recorded or observed 
24 in addition to the patterns specified in paragraphs ( a) and (b ). 
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SUf1MARY OF ASSE.MDLY BILL - 192 

The Stanley vs. Illinois U. S. Supreme Court decision {405 U. S. 657) has created a. 

problem in the placement of children for adoption; part"icularly infants" when, re-. 

linquished by a mother shortly after birth. Stanley vs. Illinois recognized the 

parental rights of the putative father. Ther,~fore, the vH:if;irr: divi\i1H1 \'1hm1 t1<.·· 

cepting children for adoptive placements has held children in foster care for periods 
,.·. ' ' . . 

. · in excess of six months awaiting the termination of parental rights of the_ putative 

father. In 1974, 16 children remained in foster care over six months awaiting parental 

termination. Assembly Bill 192, provides for the consideration of the time elapsed 

during·the pregnancy, when the mother of the child has received no support or contact 

by the prospective putative father. This allowance would enable notification for the 
, ~-~--

termination of parental rights, and a hearing to be held shortly after the child's 

birth; thereby, accelerating the placement of a child into an adoptive home. The 

- adjustment of the child to an adoptive home is easier for both parent and the child, 

-

when the child is three months old or younger. The cost of care, for six months for an 

infant in a foster home, is a minimum of $660. The changes proposed in Assembly B~-

192, would reduce the nonbeneficia1 time in foster care for the child, as wen ~reduce ·_ 

the cost of care. 

Under NRS 128, parents whose children are in foster care, have been.,....able to prevent 

permanent placements, such as adoption for the children, by making a token effort ta 

contact the child. Since this slight effort prevents termination of parental rights, 

they are able to continue to fail to provide for the support of the chi1d or to provide 

an adequate home. This action, while beneficial to the parent, has proven very detre·­

mental to the child as he continues to experience rejection by the parent and the im.;. 

permanency of foster care. The proposed changes in Assembly Bill 192, would provide 

for the termination of parental rights for the parent 1t1ho on1y sends a postcard or calls 
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eve?y six months in order to rnainta·in contact. This dlange v,ould decrease the time 632 
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spent in foster care; thereby, reducing tl,c effects on Lhe dri1dre:n and the cost of 

foster care. 

The intent of the Assembly Gill 192 is to clarify the tr:rnrinoloqy uv~d in rm~_; 12:i, ,.l'.i 

well as to provide for a more rapid ternrination of pa1·entc1l ri9hts in certain instances. 

SE/sf 


