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ASSEMBLY JUDICIARY COMMITTEE 
58th NEVADA ASSEMBLY SESSION 

MINUTES 

March 13, 1975 

Chairman Barengo called to order this meeting of the 
Assembly Judiciary Committee at the hour of 8:00 a.m. on 
Thursday, March 13, 1975. 

MEMBERS PRESENT: Messrs. BARENGO, BANNER, HEANEY, 
HICKEY, LOWMAN, POLISH, SENA, 
Mrs. HAYES and Mrs. WAGNER. 

MEMBERS ABSENT: NONE. 

Guests present at this meeting were Mr. E.W. Hanmer, Depu­
ty Attorney General with the Department of Commerce; Mr. 
Jim Joyce, Nevada Savings and Loan League; Dale Murphy, Esq., 
Washoe County Public Defender; Mr. Gino Del Carlo, First 
National Bank of Nevada; Mr. John Gianotti, Harrah's; Larry 
Dunphy, Franciscan Center; and Wallie Warren, representing 
the banks. A Guest Register from this meeting is attached 
to these Minutes. 

First to testify was Assemblyman Sue Wagner, the introducer 
of A.B.106, who passed out to this Committee copies of a 
Supreme Court decision. A copy of this decision is attached 
to these Minutes. Mrs. Wagner testified that there were 
many problems which surfaced after the introduction of this 
bill. She originally tried to have drafted a piece of legis­
lation which would protect people's records from government 
access. This did not mean the exclusion of private business 
which uses the bank for various reasons. She stated that the 
scope of this bill is very broad. Mrs. Wagner told the 
Committee that she would introduce a possible amendment to 
A.B.106 today. This possible amendment is attached to these 
Minutes, also. Mrs. Wagner said that there have been three 
pieces of legislation in this regard introduced in the House 
of Representatives in Washington this year. 

Chairman Barengo questioned Mrs. Wagner about the grand jury 
being able to look at a person's records. Mrs. Wagner said 
that the whole area covered by A.B.106 was a very difficult 
one to deal with,and we shouldn't exclude anybody who may 
have a justifiable reason to look into these records. 
Mrs. Wagner stated that she wrote letters to all bank presi­
dents in Nevada, and to date she has only received two re­
sponses. The bankers were interested in the bill, but they 
felt there were some problems. 
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Next to testify regarding A.B.106 was Mr. Gino Del Carlo, 
representing First National Bank of Nevada and the Nevada 
Bankers Association. He said that the bill as drafted would 
hamper immediate credit checks, including cashing checks if 
the person did not have a check guarantee card. In this case 
the business calls the bank and the bank checks the person's 
record to see if the amount in the account would cover the 
amount of the check being written. He stated that the balance 
of the account is not revealed--just whether or not the par­
ticular amount of that check would be covered. 

Next to testify was Mr. Hanmer of the Attorney General's 
Office. He is a Deputy Attorney General with the Depart­
ment of Commerce, Banking Division. This bill puts the 
burden on the banker as to when is the correct situation 
to divulge information. The banker must also decide when 
he has a valid subpoena and must comply and divulge informa­
tion. Mr. Hanmer stated that the dual banking system is 
comprised of may complicated laws. He said that there is 
no reciprocity between national banks and state banks. 
However, there is reciprocity in federal savings and loan 
organizations. Mr. Hanmer thinks the concept and general 
idea which went into A.B.106 is excellent, but there are so 
many technical situations to deal with. Since the problems 
are so complex, Mr. Hanmer suggested that perhaps this situa­
tion should be handled at a federal level. 

Mr. John Gianotti, representing Harrah's, testified. He 
said he had not seen the amendments to A.B.106. but bank 
checks are very common in his business. It would be an 
extreme• disadvantage if his business could not check cus­
tomer records. 

Mr. Hickey was the prime introducer of 
opened the discussion about this bill. 
and cited an example of how the Public 
Clark County is abused. 

A.B.70, and he 
He commented generally 

Defender's Office in 

Dale Murphy, Esq., Washoe County Public Defender, testified 
regarding A.B.70 •. He said he was very much in favor of this 
type of bill (and S.B.17). Each of these bills is directed 
towards correcting abuses which the Public Defenders' Offices 
suffer. Mr. Murphy detailed the situations in which persons 
are entitled to receive the services of the Public Defender.' 
He also outlined the procedure by which they qualify monetarily. 
He also discussed which groups of people could conceivably 
reimburse for legal services provided for them if they are 
convicted. Mr. Murphy said he did not care for S.B.17 be­
cause he feels that probation should be handled as a com-
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pletely separate matter, and not as a condition for payment. 
He does like A.B.70, because the judge would assess the 
situation and the problem involved and then this would be­
come a civil obligation. Mr. Murphy said that Oregon enacted 
legislation wherein payment could be a condition of parole. 
He said the u. s. Supreme Court went along with the Oregon 
situation. Mr. Murphy was then questioned by the Committee 
at length. 

Senator Warren L. Monroe testified next regarding S.B.33 and 
S.B.34. First, as to S.B.33, Senator Monroe said that this 
6111 was prepared as a technical correction to the statutes. 
Regarding S.B.34, Senator Monroe said that the Law Library 
was formerly under the control of the State Library. This 
is a law which was not corrected last session. 

Regarding S.J.R.10 (which is from the 57th ,session), Senator 
Monroe said it allows the municipal and justice courts to 
have probationary powers, which they do not now have. Sena-
tor Monroe gave an example of how this might work, and Mr. 
Hickey said it was felt that this was very important to the 
outlying justices of the peace. Mr. Lowman moved DO PASS, and 
Mr. Hickey seconded. Legislation Form attached to these Minutes. 
A unanimous vote followed. 
MOTION CARRIED DO PASS S.J.R.10. 

Regarding S.B.33 1 Mr. Hickey moved DO PASS, and Mr. Lowman 
seconded. A unanimous vote followed. Form attached. 
MOTION CARRIED DO PASS S.B.33. 

As to S.B. 34_L Mrs. Hayes moved DO PASS, and Mr. Hickey s-econd.ed. 
Discussion followed. A unanimous vote was had. Form attached. 
MOTION CARRIED DO PASS S.B.34. 

Mr. Lowman moved 
cussion followed 
attached. 
MOTION CARRIED 

DO PASS A.B.70, and Mr. Sena seconded. 
and then a unanimous vote was taken. 

DO PASS A . B . 7 0 . 

Dis­
Form 

Mrs. Wagner moved that this Committee allow herself and some­
one else who may be interested to draw up a resolution memori­
alizing Congress to investigate and carry through along the 
same lines as proposed by A.B.1Q6. Mr. Hickey seconded. 
There was a unanimous vote in favor of this. 

Mr. Hickey read a letter from James Kelly regarding jury trials 
and justice courts. The belief was that such trials can tie 
up the work load tremendously, and this situation can evolve 
when someone with a traffic ticket requests a jury trial. 
A Committee introduction of a bill regarding this situation 
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was requested. Mr. Lowman moved that Mr. Hickey have this 
type of bill drafted so that this Committee could review it 
in a written form. Chairman Barengo then read part of the 
Nevada Constitution and part of the United States Constitu­
tion. Mr. Hickey then asked whether he could start drafting 
this bill, as Mr. Lowman suggested. Chairman Barengo said 
that this was all right to do and mentioned to this Committee 
that he has requested a bill eliminating jury trials in 
justice courts. 

In regards to A.B.106, Mrs. Wagner said she requested more 
time in which to get information before this Committee took 
action. 

There being no further business, and after a motion and 
a second, Chairman Barengo adjourned this meeting at 9:10 a.m. 
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Full Text of Opinions 
No. 73-1245 

United States et al., I . . . . 
Petitioners On Wnt of Certiorari to the Umted 

v. ' States Court of Appeals for the 

R . h d ,, B" li Sixth Circuit. 1c ar t • 1sceg a. 

[February 19, 1975] 

Syllabus 

The Internal Revenue &rvice (IRS) has authority under §§ 7601 
and 7602 of the Internal Revt:'nue Code of 1954 to issue a "John 
Doe" summons to a bank or other depository to discover the 
identity of a person who has had bank transactions suggffiting the 
possibility of liability for unpaid taxes, in this instance a summons 
to respondent bank officer during an investigation to identify the 
person or persons who deposited 400 dPteriorated $100 bills with 
the bank within the space of a few wepks, 

(a) That the summons was styled in a fictitious name is not 
a sufficient ground for denying enforcement. 

(h) The language of § 7601 permitting the IRS to investigate 
and inquire after "all persons ... who may be liable to pay any inter­
nal revenue tax ... " and of § ifi02 authorizing the summoning of 
"any ... person" for the taking of testimony and examination of 
books and witnesses that may be relevant for "ascertaining the cor­
rectness of any return, ... determining the liability of any person ... 
or collecting any surl1 liability- . , . ," is inconsistent with an inter­
pretation that would limit the issuanee of summonses to investiga­
tions which have already focused upon a. .Particular return, a 
particular named person, or a particular potential tax liability, 
and moreover such a reading of the summons power of the IRS 
ignores the agency's legitimate interest in large or unusual finan­
cial transactions. especially those involving cash. 

486 F. 2d 706, reversed and remanded. 

BURGER, C. J., delivered the opinion of the Court, in which BREN­
NAN, WHITE, l'IIARSlHLL, BLACKMUN, PoWELJ,, and REHNQUIST, JJ., 
joined. BLACKMUN, J., filed a concurring opinion, in which PowELL, 
J., joined. STEWART, J., filed a dissenting opinion, in which Douu­
LAs, J., joined, 

Ma. CHIEF JusTICE BURGER delivered the ooinion of 
the Court. · 

We granted certiorari to resolve the question whether 
the Internal Revenue Service has statutory authority to 
issue a "John Doe" summons to a bank or other depository 
to discover the identity of a person who has had bank 
transactions suggesting the possibility of liability for un­
paid truces. 

I 
On November 6 and 16, 1970, the Commercial Bank of 

Middlesboro, Kentucky, made two separate deposits with 
the Cincinnati Branch of the Federal ReRerve Bank of 
Cleveland, each of which included $20,000 in $100 bills. 

The evidence is undisputed that the $100 bills were 
"paper thin" and showed signs of severe disintegration 
which could have been caused by a long period of 
storage under abnormal conditions. As a result the bills 
were no longer suitable for circulation and they were 
destroyed by the Federal Reserve in accord with estab­
lished procedures. Also in a.ccord with regular Federal 
Reserve procedures, the Cincinnati Branch reported these 
facts to the Internal Revenue Service, 

It is not disputed that a deposit of such a large amount 
of high denomination currency was out of the ordinary 
for the Commercial Bank of Middlesboro; for example, 
in the 11 months preceding the two $20,000 deposits in 
$100 bills, the Federal ReEerve had received only 218 8100 
bills from that bank. This fact, together with the 
uniformily unusual state of deterioration of the $40,000 
in $100 bills, caused the Internal Revenue Service to sus., 
pect that the transactions relating to those deposits may 
not have been reported for tax purposes. An agent was 
therefore as.signed to investigate the matter. 

After interviewing some of the bank's employees, none 
of whom could provide him with information regarding 
the two $20,000 deposits, the agent issued a "John Doe" 
summons directed to respondent, an executive vice presi­
dent of the Commercial Bank of Middlesboro. The sum­
mons called for production of "[t]hose books and records 
which will provide information as to the person(s) or 
firm(s) which deposited, redeemed, or otherwise gave to 
the Commercial Bank $100 bills which the Commercial 
Bank sent in two shipments of (200) two hundred each 
$100 bills to the Cincinnati Branch of the Federal Re­
serve Bank on or about November 6, 1970 and November 
16, 1970." This, of course, was simply the initial step 
in an investigation which might 1ead to nothing or might 
reveal that there had been a failure to report money on 
which fe~eral estate, gift or income taxes were due.• 

Respondent, however, refused to comply with the sum~ 
mons even though he has not seriously argued that com­
pliance would be unduly burdensome. 

In due course, proceedings were commenced in United 
States District Court for the Eastern District of Ken­
tucky to enforce the summons. That court narrowed its 

1 The Internal Revenue Service agent testified: 
"Q: What possible tax effect could this have on the taxpayer 

if his identity is determined? 
"A: Well, it coold be anything from nothing at all, a simple 

.explall!ltion, or it could be that this is money that has been secretelf 
away for a period of time as a means of avoiding the tax. 

"Q: Then you have really not reached first base yet, is th!lit 
-correct. 

~'A: That's correct." 

Publlsht"d raC'h Tm•sday exc~pt third Tuesday fn August and first Ttu•sday in Sf"pte-mhcr bV The Bureau ot National Affairs. 
Inc .• 1231 Tw.-nty-tlfth strttt, N.W .• Washington, D.C. 200:n. Subscription ratrs (payable in advam•f') $UO.OO flrst year and 
$200.00 t>er yl"ar then-aft ••r. Alr Mall Dellvery $25.00 1>cr year additional. Sec()nd dass posta,te paid at Wa:;hington. D.C .• and 
at addltiona.l mailing otnces. 
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scope to require production only of deposit slips showing 
cash deposits in the amount of $20,000 and deposit slips 
showing cash deposits of $5,000 or more which involved 
$100 bills, and restricted it to the period between Octo­
ber 16, 1!)70, and November 16, 1970. Respondent waa 
ordered to comply with the summons as modified. 

The Court of Appeals reversed, holding that § 7602 
of the Internal Revenue Code of 1954, 26 U. S. C. § 2602, 
pursuant to which the summons had been issued, "pre­
supposes that the Internal Revenue Service has already 
identified the person in whom it is interested as a tax­
payer before proceeding." 486 F. 2d 700, 710. We dis­
agree and reverse the judgment of the Court of Appeals. 

II 
The statutory framework for this CMC consists of 

§§ 7601 and 7602 of the Internal Revenue Code of 1954 
which provide: 

"Section 7601. Canvass of Districts for Taxable 
Persons and Objects. 

"(a) General Rule. The Secretary or his dele­
gate shall, to the extent he deems it practicable, 
cause officers or employees of the Treasury Depart­
ment to proceed, from time to time, through each 
internal revenue district and inquire after and con­
cerning all persons therein who may be liable to pay 
any internal revenue tax, and all persons owning or 
having the care and management of any objects with 
respect to which any tax is imposed. 
"Section 7602. Examination of Books and Wit., 

nesses. 
"For the purpose of ascertaining the correctness 

of any return, making a return where none has been 
made, determining the liability of any person for 
any internal revenue tax ... or collecting any such 
liability, the Secretary or his delegate is authorized-

{!) To examine any books, papers, records, or 
other data which may be relevant or material to 
such inquiry; 

"{2) To summon the person liable for tax or 
required to perform the act, or any officer or em­
ployee of such person, or any person having posses­
sion, custody, or care of books of account containing 
entries relating to the business of the person liable 
for tax or required to perform the act, or any other 
person the Secretary or his delegate may deem 
proper, to appear before the Secretary or his dele• 
gate at a time and place named in the summons 
and to produce such books, papers, records, or other 
data, and to give such testimony, under oath, aa may 
be relevant or material to such inquiry; and 

"(3) To take such testimony of the person con­
cerned, under oath, as may be relevant or material 
to such inquiry." 

We begin examination of these sections against the 
familiar background that our tax structure is based on 
a system of self-reporting. There is legal compulsion 

to be sure., but basically the Government depends upon 
the good faith and integrity of each potential taxpayer 
to disclose honestly all information relevant to tax lia­
bility. Nonetheless, it would be naive to ignore the reality 
that some persons attempt to outwit the system, and ta~ 
~vaders are not readily identifiable. Thus, § 7601 gives 
the Internal Revenue Service a broad mandate tJ 
investigate and audit "persons who may be liable" for 
taxes and § 7602 provides the power to "examine any 
books, papers, records or other data which may be rele-
vant ... and ~o summon ... any person having posses-
sion ... of books of account ... relevant or material to 
such inquiry." Of necessity, the investigative authority 
so provided is not limited to situations in which there 
is probable cause, in the traditional sense, to believe that 
a violation of the tax laws exists. United States v. 
Powell, 379 U.S. 48 (1964). The purpose of the statutes 
is not to accuse, but to inquire. Although such investi­
gations unquestionably involve some invasion of privacy, 
they are essential to our self-reporting system, and the 
alternatives could well involve far less agreeable invasions 
of house; business, and records. 

We recognize that the authority vested in tax collec­
tors may be abused, as all power is subject to abuse. 
However, the solution is not to restrict that authority 
so as to undermine the efficacy of the federal tax system, 
which seeks to assure that taxpayers pay what Congre!'.'l 
has mandated and prevents dishonest persons from escap­
ing taxation and thus shifting heavier burdens to honest 
taxpayers. Substantial protection is afforded by the 
provision that an Internal Revenue Service summons 
can be enforced only by the courts. 26 U. S. C. § 7604: 
(b); Rei.sman v. Caplin, 375 U. S. 440 (1964). Once a 
summons is challenged it must be scrutinized by a court 
to determine whether it seeks information relevant to a 
legitimate investigatory purpose and is not meant ;,to 
harass the taxpayer or to put pressure on him to settle a. 
collateral dispute, or for a.ny other reason reflecting on 
the good faith of the particular investigation." United 
States v. Powell, 379 U. S. 58. The cases show that the 
federal courts have taken seriously their obligation to 
apply this standard to fit particular situations, either by 
refusing enforcement or narrowing the scope of the sum. 
mons. See, e. (J., United States v. Matra.s, 487 F. 2d 1271 
(CA8 1973); United States v. Theodore, 479 F. 2d 749, 
755 (CA4 1973); United States v. Pritchard, 438 F. 2d 
969 (CA5 1971); United States v. Dauphin Deposit Trust 
Co., 385 F. 2d 129 (CA3 1967). Indeed, the District 
Judge in this case viewed the demands of the summons 
as too broad and carefully narrowed them. 

Finally, we note that the power to summon and inquire 
in cases such as the instant one is not unprecedented. 
For example , had respondent been brought before a 
grand jury under identical circumstances there can be 
little doubt that he would have been required to testify 
and produce records or be held in contempt. In Blair v. 
United States, 250 U. S. 273 (1919), petitioners were 
summoned to appear before a grand jury. They refused 
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to testify on the ground that the investigation exceeded 
the authority of the court and grand jury, despite the 
fact that it was not directed at them. Their subsequent 
contempt convictions were affirmed by this Court: 

"[The witness J is not entitled to set limits to the 
investigation that the grand jury may conduct .... 
It is a grand inquest, a body with powers of investi­
gation and inquisition, the scope of whose inquiries 
is not to be limited narrowly by questions of pro­
priety or forecasts of the probable result of the 
investigation, or doubts .whether any particular in­
dividual will be found properly subject to an accusa­
tion of crime. As said before, the identity of the 
offender, and the precise nature of the offense, if 
there be one, normally are developed at the con­
dusion of the grand jury's labors, not at the begin­
ning." 250 U. S. 282. 

The holding of Blair is not insignificant for our resolu­
tion of this case. In United States v. Powell, supra, lVIr, 
Justice Harlan reviewed this Court's cases dealing with 
the subpeona power of federal enforcement agencies, and 
observed: 

"[T]he Federal Trade Commission ... 'has a 
power of inquisition, if one chooses to call it that, 
which is not derived from the judicial function. It 
is more analogous to the Grand Jury, which does not 
depend upon a case or controversy for power to get 
evidence but can investigate merely on suspicion 
that the law is being violated, or even just because 
it wants assurance that it is not.' ViThile the power 
of the Commissioner of Internal Revenue derives 
from a different body of statutes, we do not think 
that analogies to other agency situations are without 
force when the scope of the Commissioner's power 
is called into question." 379 U. S. 57, quoting 
United States v. Morton Salt Co., 383 U. S. 632, 
642-644. 

III 
Against this background, we turn to the question 

whether the summons issued to respondent, as modified 
by the District Court, was authorized by the Internal 
Revenue Code of 1954.2 Of course, the mere fact that 
the summons was styled "In the matter of the tax lia­
bility of John Doe" is not sufficient grounds for denying 
enforcement. The use of rnch fictitious names is com­
mon in indictments, see, e. g., Baker v. United State$, 
115 F. 2d 533 (CAS 1940), cert. denied, 312 U. S. 692 
(1941), and other types of compulsory process. Indeed, 
the courts of appeals have regularly enforced . Internal 
Revenue Service summonses which did not name a spe-

2 Rtspondent also argues that, even if the summons issued in this 
case was authorized by statute, it violat!'S the Fourth Amendment. 
TI1is contention was not passed upon by the Court of Appe-.ils. In 
any event, as narrowed by the District Court the summons is at 
least as specific as the reporting refjuirements which was upheld 
against a Fourth Amendment challenge by banks in California. 
Bankers Asm. v. Schultz, 416 U. S. 21, 03:...70 (1974). 

cific taxpayer who was under investigation. E.g., United 
States v. Carter, 489 F. 2d 413 (CA5 Hl73); United States 
v. 1'urner, 480 F. 2d 272, 279 (CA7 1973); Tillotson v. 
Boughner, 333 F. 2d 515 (CA7), cert. denied, 379 U, S. 
913 (1964). Respondent undertakes to distinguish these 
cases on the ground that they involved situations in 
which either a taxpayer was identified or a tax liability. 
was known to exist as to an unidentified taxpayer. How­
ever. while they serve to suggest the almost infinite 
variety of factual situations in which a "John Doe!' sum­
mons may be necessary, it docs not follow that these 
cases define the limits of the Internal Revenue Service's 
power to inquire concerning tax liability. 

The first question is whether the words of the statute 
require the restrictive reading given them by the Court of 
Appeals. Section 7601 permits the Internal Revenue 
Service to investigate and inquire after "all persons .. . 
who may be liable to·pay any internal revenue_ tax ... ;" 
To aid in this investigatory function, § 7602 authorizes 
the summoning of "any ... person" for the taking of 
testimony and examination of books which may be. rele­
vant for "ascertaining the correctness of a,ny return, ..• 
determining the liability of any person ... or collecting 
any such liability .... " Plainly, this language is incon­
sistent with an interpretation that. would limit the issu­
ance of summonses to investigations which have already 
focused upon a particular return, a particular named per­
son, or a particular potential tax liability. 

Moreover, such a reading of the Internal Revenue 
Service's summons power ignores the fact that it has a. 
legitimate interest in large or unusual financial trans~ 
actions, especially those involving cash. The reasons for 
that interest are, too numerous and too obvious to catalog. 
Indeed, Congress has recently determined that informa-. 
tion regarding transactions with foreign financial institu- •· 
tions and transactions which involve large amounts of 
money is so likely to be useful to persons responsible for 
enforcing the tax laws that it must bereported by banks. 
See generally California Bankers Assn .. v .. Schultz, 416 
u. s. 21, 26-40 (1974). 

It would seem elementary that no meaningful investi­
gation of such events could be conducted if the identity 
of the persons involved must first be ascertained, and 
that is not always an easy task. Fiduciaries and other 
agents are understandably reluctant to disclose informa­
tion regarding their principals,. as respondent was in this 
case. Moreover, if criminal activity is afoot the persons 
involved may wellhave used aliases or taken other meas­
ures to cover their tracks. · Thus, if the Internal Revenue. 
Service is unable to issue a summons to determine the 
identity of such persons, the broad inquiry authorized by 
§ 7601 will be frustrated in this class of cases. Settled. 
principles of statutory interpretation require that we· 
avoid such a result absent unambiguous directions from 
Congress. See Labor Board v. Lion Oil Co., 352 U. S. 
282, 288 (1957); United States v. American Trucking 
Assn., 310 U. S. 534, 542-544 ( 1940). No such congrcs-:, 
sional purpose is discernible in this case. 
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We hold that the Internal Revenue Service was acting 
within its statutory authority in issuing a summons to 
respondent for the purpose of ident,ifying the person or 
persons who deposited 400 decrepit $100 bills with the 
Commercial Bank of l\fiddlesboro within the space of a 
few weeks. Further investigation may well reveal that 
such person or persons have a perfectly innocent explana-­
tion for the transactions. It is not unknown for taxpay­
ers to hide large amounts of currency in odd places out of 
a fear of banks. But on this record the deposits were 
extraordinary and no meaningful inquiry can be made 
until respondent complies with the summons as modi­
fied by the District Court. 

We do not mean to suggest by this holding that respond­
ent's fears that the § 7602 summons power could be used 
to conduct "fishing expeditions" into the private affairs 
of bank depositors are trivial. However, as we have ob­
served in a similar context: 

"That the power may be abused is no ground for 
denying its existence. It is a limited power, and 
should be kept within its proper bounds; and, when 
these are exceeded, a jurisdictional question is pre­
sented which is cognizable in the courts." M cGrain 
v. Daugherty, 273 U. S. 135, 166 (1927), quoting 
People v. Keeler, 99 N.Y. 463, 482-483. 

So here, Congress has provided protection from arbi­
trary or capricious action by placing the federal courts 
between the government and the person summoned. 
The District Court in this case conscientiously discharged 
its duty to see that a legitimate investigation was being 
conducted and that the summons was no broader than 
necessary to achieve its purpose. 

The judgment of the Court of Appeals is reversed and 
the cause is remanded to it with directions to affirm the 
order of the District Court. 

MR. JUSTICE BLACKMUN, with whom MR. JusTICE 
PowELL joins, concurring. 

I join the Court's opinion and its judgment, and add 
this word only to emphasize the narrowness of the issue 
at stake here. We decide today that the Internal Reve­
nue Service has statutory authority to issue a summons 
to a bank in order to ascertain the identity of a person 
whose transactions with that bank strongly suggest lia­
bility for unpaid taxes. Under the circumstances here, 
there was an overwhelming probability, if not a certitude, 
that one individual or entity was responsible for the 
deposits. The uniformly decrepit condition of the cur­
rency and the amount, combined with other unusual 
aspects, gave the Service good reason, and, indeed, the 
duty to investigate. The Service's suspicion as to pos­
sible liability was more than plausible." The summons 

"The Service may not. have reached "first. baRe," Sl'C ante, at 2 n. 1, 
but it had been at bat hcfore, and it knew both the game and the 
ball park well. 

was closely scrutinized and appropriately narrowed in 
scope by the United .States District Court. 

The summons, in short, was issued pursuant to a 
genuine investigation. The Service was not engaged in 
researching some general problem; its mission was not 
exploratory. The distinction between an investigatory 
and a more general exploratory purpose has been stressed 
appropriately by ft'deral courts, see, e. g., United States 
v. Humble Oil & Refining Co., 488 F. 2d 953, 958 (CA5 
1974), petition for certiorari pending, No. 73-1827; 
United States v. Armour, 376 F. Supp. 318 (Conn. 1974), 
and that distinction is important to our decision here. 

We need not decide in this case whether the Service 
has statutory authority to issue a "John Doe" summons 
where neither a particular taxpayer nor an ascertainable 
group of taxpayers is under investigation. At most. we 
hold that the Service is not always required to state a 
taxpayer's name in order to obtain enforcement of its 
summons, and that under the circumstances of this case 
it is definitely not required to do so. We do not decide 
that a "John Doc" summons is always enforceable where 
the name of an individual is lacking and the Service's 
purpose is other than inv0stigatory. 

Upon this understanding, I join the Court's opinion. 

Mn. JusTICE STEWART, with whom MR. JusTICE Doua­
LAS joins, dissenting. 

The Court today says that it "recogniz[es] that the 
authority vested in tn,x collectors may be abused,'' ante, 
p. 5, but it is nonetheless unable to find any statutory 
limitation upon that authority. The only "protection 
from abuse" that CongreRs has provided, it says, is "plac- . 
ing the federal courts between the government and the 
person summoned," ante, p. 10. But that, of course, is 
no protection at all, unless the federal courts are pro­
vided with a measurable standard when asked to enforce 
a summons. I agree with the Court of Appeals that 
Congress has provided such a standard, and that the 
standard · was not met in this case; Accordingly, I 
respectfully dissent from the opinion and judgment of 
the Court. 

C-0ngress has carefully restricted the summons· power 
to certain rather precisely delineated purposes: 

"ascertaining the correctness of any return, making 
a return where none has been made, determining the 
liability of any person for any internal revenue tax 
or the liability at law or in equity of any transferee 
or fiduciary of any person in respect of any internal · 
revenue tax, or collecting any .such, liability." 26 
U. S. C. § 7602. 

This provision speaks in the singular-referring to "the . 
correctness of any return" and to "the liability of any · 
person." The delineated purposes are jointly denom.:. 
inated an "inquiry" concerning "the person liable for tax 
or required .to perform the act," and the summons is de­
signed to facilitate the "[e]xamination of books and wit-
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nesses" which "may be relevant or material to such in­
quiry." 26 U. S. C. §§ 7G02 (1), (2), and (3). Thi& 
language indicates unmistakably that the summons power 
is a tool for the investigation of particular taxpayers. 

By contrast, the general duties of the IRS are vastly 
broader than its summons authority. For instance, 
§ 7601 mandates a "canvass of districts for taxable per­
sons and objects." Unlike § 7602, the canvassing pro­
vision. speaks broadly and· in the plural, instructing Treas­
ury Department officials 

"to proceed, from time to time, through each internal 
revenue district and inquire after and concerning all 
persons therein who may be liable to pay any internal 
revenue tax, and all persons owning or having care 
and management of any objects with respect to 
which any tax is imposed." [Emphasis added.] 

Virtually all "persons" or "objects" in this country 
"may," of course, have federal tax problems. Every day 
the economy generates thousands of sales, loans, gifts, 
purchases, leases, deposits, mergers, wills, and the like 
which-because of their size or complexity-suggest the 
possibility of tax problems for somebody. Our economy 
is "tax relevant" in almost every detail. Accordingly, if 
a summons could issue for any material conceivably rele­
vant to "taxation"-that is, relevant to the general dut'ies 
of the IRS-the Service could use the summons power 
as a broa<l research device. The Service could use that 
power methodically to force disclosure of whole categories 
of transactions and closely monitor the operations of 
myriad segments of the economy on the theory that the 
information thereby accumulated might facilitate the 
assessment and collection of some kind of a federal tax 
from somebody. Cf. United States v. Ilumble Oil & 
Refining Co., 488 F. 2d 953. And the Court's opinion 
today seems to authorize exactly that,. 

But Congress has provided otherwise. The Congress 
h<Z8 recognized that information concerning certain classes 
of transactions is of peculiar importance to the sound 
administration of the tax system, but the legislative so­
lution has not been the conferral of a limitless summons 
power. Instead, various special-purpose statutes have 
been written to require the reporting or disclosure of par­
ticular kinds of tranr,gctions. E. r,., 26 U. S. C. §§ 6049, 
6051-6053, and 31 U.S. C. §§ 1081-1083, 1101, and 1121-
1143. Meanwhile, the scope of the summons power it­
self has been kept narrow. Congress has never made that 
power coextensive with the Service's broad and gen• 
eral convassing duties set out in § 7601. Instead, the 
summons power has always been restricted to the.particu­
lar purposes of individual investigation, delineated in 
§ 7602.1 

1 The ranvassing duties nnd the summons power have always been 
found in separate and distinct 5tatutory provl~ions. The spatial 
prmdmity of the two contemporary provisions is utterly without 
legal significance. 26 U. S. C. § 7806 (b). The general 
mandate to canvn~1 and inquire, now found in § 7601, is 
derived from § 3172 of t.he ltevi,ed Statutes of 1874. See Donal.d­
Bon v. United States, 400 U. S. 517, 523-524. The summons power, 

Thus, a financial or economic transaction is not subject 
to disclosure through summons merely because it is large 
or unusual or generally "tax relevant"-but only when 
the summoned. information is reasonably pertinent t-0 an 
ongoing investigation of somebody's tax status. This 
restriction checks possible abuses of the summons power 
in two rather obvious ways. First, it guards against an 
overbroad summons by allowing the enforcing court t-0 
prune away those demands which are not relevant to the 
particular, ongoing investigation. See, e. g., First Nat'l · 
Bank of Mobile v. United States, 160 F. 2d 532, 53~535. 
Second, the restriction altogether prohibits a summons 
which is wholly unconnected with such an investigation. 

The Court today completely obliterates the historic 
distinction between the general duties of the IRS, sum­
marized in.§ 7601, and the limited purposes for which a 
summons may issue, specified in § 7602. Relying heavily 
on § 7601, and noting that the IRS "has a legitimate in­
terest in large or unusual financial transactions, especially 
those involving cash," ante, p. 8, the Court approves en.· 
forcement of a summons having no investigatory predi­
cate. The sole premise for this summons was.·the 
Service's theory that the deposit of old wornout $100 
bills was a sufficiently unusual and interesting transac­
tion to justify compulsory disclosure of the identities of 
all the large-amount depositors at the respondent's bank 
over a one-month period.2 That the summons was not 
incident to an ongoing, particularized investigation, but 
was merely a shot in the dark to see if one might be war­
ranted, was freely conceded by the IRS agent who served 
the summons.3 

however, has different historical roots. Section 7002, enacted in 
1954, was meant to consolidate and carry forward several prior stat­
utes, with "no material change from existing law." H. R. Rep. No. 
1337, 83d Cong., 2d Sess., p. A536; S. Rep. No. Hl22, 83d Cong:, 
2d Sess., p. 617. The relevant prior statutes were §§3614 and 3615 
(a)-(c) of the Internal Revenue Code of 1939. See Table II of the 
1954 Code, 68A Stat. 969. Section 3614 granted the summons power 
to the Commissioner "for the purpose of ascertaining the correct~ 
ness of any return or for the purpose of_ making a return, where­
none has been made." Section i6I5 (a)-(c) granted the summons 
power to "collectors" and pnwided that a "summons may be issued". 
whenever "any person" refuses to make a return or makes a false or· 
fraudul('!Jt return. Thus, like the present § 7602, these earlier pro~ 
visions clearly limited use of the smrimons power to the investigation 
of particular taxpayers. 

• The summons here noed a scattershot technique to learn the 
identity of the unknown depositor. Rather than merely asking ban·k 
-otlicials who the dl'positor was, the IRS required production of irl1 
deposit slips ·exceeding specified amounts that had .been filled out 
during t.he period when the suspect deposits were, presumably, made. 
Thus, enforcement of the summons, e,·en as redrafted.by the Dbtrict 
Court, will doubtlessly appri:<e the IRS of the identities of many 
bank depositors other than the one who submitted the old. and worn­
out $100 bills. 

1 He testified at the enforcement hearing: 
"Q: What possible tax effect could this have on the taxpayer if his 

identity is determined? 
"A: Well, it could be anything from nothing at all; a simple ex­

planation, or it could be that this money that has been sccrett,>d 
away for a period of time as a means of avoiding the tax. 

"Q: Then you have really not reached first base yet, is that 
correct? 

"A: That's correct." 
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The Court's opinion thus approves a breathtaking ex­
pansion of the summons power: There are obviously 
thousands of transactions occurring daily throughout the 
country which, on their face, rnggest the possibility of 
tax complications for the unknown parties involved. 
These transactions will now be subject to forced disclo­
sure at the whim of any IRS agent, so long only as he is 
acting in "good faith." Ante, p. 5. 

This is a sharp and dangerous detour from the settled 
course of precedent. The decision of the Court of Ap­
peals in this case has been explicitly accepted as sound by 
the courts of appeals of two other Circuits. See United 
States v. Berkowitz, 488 F. 2d 1235, 1236 (CA3), and 
United States v. Humble Oil & Refining Co., 488 F. 2d 
953, 960 (CA5). No federal court has disagreed with it. 

The federal courts have always scrutinized with par­
ticular care any IRS summons directed to a "third party," 
i. e., to a party other than the taxpayer under investiga­
tion. Sec, e. g., United States v. Humble Oil & Refining 
Co., 488 F. 2d, at 963; F cnn v. Un,ited States, 400 F. 2d 
207, 211-212; United States v. Harrington, 388 F. 2d 520, 
523. lVhen, as here, the third party summons does not 
identify the party under investigation, a presumption 
naturally arises that the summons is not genuinely in­
vestigatory but merely exploratory--a device for general 
research or for the. hit-or-miss monitoring of "unusual" 
transactions. Unles;:; this presumption is rebutted by the 
Service, the courts have denied enforcement. 

Thus, the IRS was not permitted to summon from a 
bank the names and addresses of all beneficiaries of cer­
tain types of trust arrangements merely on the theory 
that these arrangements were unusual in form or size. 
Mays v. Davis, 7 F. Supp. 596. Nor could the Service 
force a company to disclose the identity of whole classes 
of its oil land lessees merely on the theory that oil lessees 
commonly have tax problems. United States v. Humble 
Oil & Refining Co., supra. See also McDonough v. Lam­
bert, 94 F. 2d S38; FirstNat'l Bank of Mobile v. United 
States, 160 F. 2d, at 533-535; Local 17 4, lnl'l Bros. of 
Teamsters v. United States, 240 F. 2d 387, 390. 

On the other hand, enforcement has bee~ grant€d 
where the Service has been 'able to demonstrate that the 
John Doe summons was issued incident to an ongoing 
and particularized investigation. Thus, enforcement was 
granted of summonses seeking to identify the clients of 
those tax return preparation firms which prior investiga­
tion had shown to be less than honest or accurate in the 
preparation of sample returns. United Stafrs v. Theo­
dore, 479 F. 2d i4\J; United States v. Turner, 480 F. 2d 
272; United State); v. Berkowitz, supra; United States v. 
Carte,, 489 F. 2d 413. Similarly, enforcement was 
granted of summonses directed to an attorney, and his 
bank, seeking: to iclc11tify thr, client for whom the attorney 
had mailed to the lfl.S a large, anonymous check, pur. 
porting to satisfy an 011tstandi11g ta."X deficiency of the 
client. Tillotson v. Boughner, 333 F. 2d 515; Schultz v. 
Rayunec, 3:jO F. 2d G66. Like the prior investigative 
work in the tax return preparer cases, the receipt of the 

mysterious check estabfo,hed the predicate of a particu­
larized investigation which was necessary, under § iG02, 
to the enforcement of a summons. In each case, the 
Service had alrc..'ldy proceeded to the point where the 
unknown individual's tax liability had become a reason­
able possibility, rather than a. matter of sheer speculation. 
f Today's decision shatt.ers this long line of precedent. 
· For this summons, there was absolutely no investigatory 
; predicate. The sole indication of this John Doc's tax 
' liability was the unusual character of the deposit trans­
, action it.self. Any private Pconomic transaction is now 
: fair game for forced disclosure, if any IRS agent happens 

in good faith to want it disclosed. This ne,v rule simply 
disregards the language of § 7602, and the body of estab­
lished case law construing it. 

The Court's attempt to justify this extraordinary de­
parture from established law is hardly persuasive .. The 
Court first notes that a witness may not refuse testimony 
to a grand jury merely because the grand jury has i10t yet 
specified the "identity of the offender," ante, p. 6, quoting 
B/,air v. United States, 250 U. S. 273, 282. This is true 
but irrelevant. The IRS is not a grand jury, It is a 
creature not of the Constit11tion but of legislation and is 
thus peculiarly subject to legislated constraints. See In 
re Graban, 352 U.S. 330, 3·16 (Black. J., dissenting). It 
is true that the Court drew an analogy between an IRS 
summons and a grand jury subpoena in United States v. 
Powell, 379 U. S. 18, 57, but this was merely to emphasize 
that i:.n IRS -summons does not require the support of 
"probable cause" to suspect tax fraud when the summo113 
is issued incident to an ongoing, individualized investiga­
tion of an identified party. A major premise of Powell 
was that an extrastatutory "probable cause" requirement 
was unnecessary 'in view of the "legitimate purpose" re~ 
quirements already specified in § 7602, id., at 56--57. 

The Court next suggests that this expansion of the 
summons power is innocuous, at least on the facts of this 
case, because the Bank Secrecy Act of 1970 -i itself com-:­
pels banks to disclose the identity of certain cash deposi­
tors. Ante, p. 9. Aside from the fact that the summons 
at issue here forces disclosure of some deposits not cov­
ered by the Act and its attendant regulations,• the argu­
ment has a more basic flaw. If the summons authority of 
§ 7602 allows preinvestigative inquiry int-0 any large 
or unusual bank deposit, the 1970 Act was largely re­
dundant. The IRS could have saved Congress months 
of hearings and debates by simply directing § 7602 sum­
monses on a regular basis t-0 the Nation's banks, demand­
ing the identities of their large cash depositors. In Cali-

4 Pub. L. 91-508, 84 Stat. 1114, 12 U.S. C. §§ 1829b, 1730d, 1951-
1959, and 31 U. S. C. §§ 1051-1062, 1081-1083, 1101-1105, 1121-
1122. See California 1Ja11kers Assn. v. Schultz, 416 U. S. 21. 

$ As limited by the District Court, the summons calls for produc­
tion of deposit slips showing cash deposits in the amount of $20,000 
and deposit slips showing ,:n~h dPposits of $5,000 or more involving 
$100 billa, for deposits made between ·october 16 and November 16, 
1970. Current rei;ulations under the Bank Secrecy Act require re­
porting only with respect to cash transactions exceeding $10,000. 
31 CFR § 10322 (1974). 



-

-

-

279 

43 LW 4-248 Tlie United States' LAW WEEK 2-18-75 

fornia Bankers Assn. v. Schultz, 416 U. S. 21, we gave 
extended consideration to the complex constitutional is­
sues raised by the 1970 Act; some of those i~uca--e. g., 
whether and to what extent bank depositors have Fourth 
Amendment and Fifth Amendment rights to the secrecy 
of their domestic depogits--were left unresolved by the 
Court's opinion, id., at 67-75. If the disclosure require­
ments in the 1970 Act were already encompnssed within 
the Service's summons power, one must wonder why the 
Court labored so long and carefully in Schultz. 

Finally, the Court suggests that respect for the plain 
language of § 7602 would "undermine the efficacy of the 
federal tax system, which seeks to assure that taxpayers 
pay what Congress has mandated and prevents dishonest 
persons from escaping taxation and thus shifting heavier 
burdens to honest taxpayers." Ante, p. 5. But the fed­
eral courts have applied the strictures of § 7602, and its 
predecessors, for many decades without occasioning these 
dire effects. If such a danger exists, Congress can deal 
with it. But until Congress changes the, provision of 
§ 7602, it is our duty to apply the statute as it is written. 

I would affirm the judgment of the Court of Appeals. 

STUART A. SMITH, Assistant to the Solicitor General (ROBERT 
H. BORK, Solicitor General, SCOTT P. CRAMPTON, Assistant At­
torney General, LA WREN CE G. WALLACE, Deputy Solicitor 
General, and CARLETON D. POWELL, Justice Dept. attorney, with 
him on the brief) for petitioners; WILLIAM A. WATSON, 
Middlesboro, Kentucky (WATSON & WATSON, with him on the 
brief) for respondent. 

No. 73-6038 

James Edward Drope, l . . 
Petitioner On Writ of Certiorari to the 

' Court of Appeals of Missouri 
v. for the St. Louis District. 

State of Missouri. 

[February 19, 1975] 

SyllabllS 

In 1969 petitioner was indicted, with two others, for rape of peti­
tioner's wife. Following severance of petitioner's case, he filed 
a motion for a continuance so that he might be further examined 
and receive psychiatric treatment, attaching thereto the report of 
a psychiatrist who had examined him at his counsel's request and 
had suggested such treatment. The motion was denied· and the 
case proceeded to trial. Petitioner's wife testified, repeating and 
confirming information concrrning petitioner's "strange behavior" 
which was contained in the rC'port and stating that· ;she had 
changed her mind about not wanting to prosecute petitioner 
because he had tried to kill her on the Sunday prior; to trial. 
On the second d:iy of the trial petitiom'r shot himself in .a suicide 
attempt and was hospitalized, bnt dr,,pite his absrnce the trial 
court deniC'd a motion for a mistrial on thC' ground that his absence 
was voluntary, and the trial continnerl. The jury returned a 
guilty verdict and petitioner was sPntl'nrcd to life impriaonment. 
His motion for a new trial asserting that the trial court had erred 
in proceeding with the trial whm no l'Vi<lence was product'<! that 
his absrnce was voluntary, was denied, thr trial court finding again 
that his absrnce was voluntary. The MiKsouri Supnme Court 
affirmed, sustaining that finding and also holding that . the trial 

court's denial of the condnuance motion was not an nb11se of 
discretion. Subsequently, petitioner's motion 'to vacate the con­
viction and sentence, alIPging, inter alia, that his constitutional 
righta had been violat<-d by the failure to ordPr a pretrial p.5ychi­
atric examination and by completing the trial in his absence, was 
denied. The Missouri Conrt of Appeals affirmed, holding that 
neither the psychiatric report attached to petitioner's motion for 
a continuance nor his wife's testimony raised a reasonable doubt 
of his fitn•·ss to proceed, that petitioner's suicide attempt- did not 
create a reasonable doubt of his competence as a matter of law, and 
that he had failed to demonstrate the inadequacy of the procedures 
employt-d for protecting his rights. The court also held that the 
trial court's finding as to voluntary absence was not clearly, 
erroneous. Held: 

1. The Missouri courts failed to accord proper weight to the 
evidence suggesting petitioner's incompetence, When considered 
together with the information available prior to trial and .the 
testimony of petitioner's wife at trial, the information concerning 
petitioner's suicide attempt created a sufficic·nt doubt of his com­
petence to stand trial to require further inquiry .. 

2. Whatever the relationship, between mental illness and incom­
petence to stand trial, in' this case the bearing of the former on 
the latter was sufficiently likely that, in light of the evidence of 
petitioner's behavior including his suicide attempt, and there 
being no opportunity without his presence to evaiuate th_at bearing 
in fact, the correct course was to suspend the trial until such an 
evaluation could be 'made. 

3. Assuming petitioner's right to be present at the trial was 
one that could be waived, there was an insufficient inquiry to 
afford a basis for deciding the issue of waiver. 

4. Petitioner's due process rights would not be adequately pro­
tected by remanding the case for a psychiatric examination to 
determine whether he was in fact competent to stand trial in 1969, 
but the State is free to retry him, as.,uming that at the. time of 
such trial he is competent to be tried. 

498 S. W. 2d 838, reversed and remanded. 

BURGER, C. J., delivered the opinion for a unanimous Court. 

MR. CHIEF JusTICE BURGER delivered the opinion of 
the Court. 

We granted certiorari in this case to consider petition­
er's claims that he was deprived of due process of law 
by the failure of the trial court to order a psychiatric 
examination with respect to his competence to stand 
trial and by the conduct in his absence of a portion of 
his trial on an indictment charging a capital offense. 

I 
In February 1969 an indictment was returned i.n the 

Circuit Court of St. Louis, Missouri, charging petitioner 
and two others with the forcible rape of petitioner's wife. 
Following severance of petitioner's case from those of the 
ot.hcr defendants and a continuance, on May 27 his coun.:. 
sel filed a motion for a continuance until September, in 
order that petitioner might be examined and receive 
psychiatric treatment. Tr<'atmcnt had been suggested 
by a psychiatrist who had examined petitioner at his 
counscl'R requci,t and whose report was attached to the 
motion.' On -the snme date respondent, through the 

1 1110 motion recites: "Comes now the Defendant, JAMES E. 
DROPE, and states to the court that he had a psychiatric exa111ina,. 
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1,. There shall be no access to customer records of 

banks and savings and loans institutions by any agency 

of the federal, or state governments or any political 

subdivision of without a supoena or court order 

unless otherwise provided by federal law. 
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2. Any governmental agency mentioned above prior to 

seeking any supoena or court order must give (10 - 15) 

days written notice by certified mail to the customer 

of their intention to view said customers• bank records. 
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