ASSEMBLY EDUCATION COMMITTEE
JANUARY 30, 1975

MEMBERS PRESENT: Chairman Wittenberg

Mr. Chaney
; Mr. Coulter
; Mr. Polish
j' ‘ Mr. Vergiels

‘ Mr. Weise}

MEMBERS ABSENT: Mr. Lowman (excused)

aUESTS: Assemblyman Robert Heaney
' Frank Brown, Department of Education
John Gamble, Department of Education
Robert Best, Nv. ;State School Board Association
Robert Petroni, Clark County School District
Betty Carlson, Nevada PTA
Mike Nash, Health Division, Immunization Program
Frank Holzhauer, Department of Human Resources
i -
‘Chalrman Wittenberg called the meeting to order at 2:30 p.m.
‘on January 30, 1975. He stated that the purpose of the meeting
‘was hear testimony on AB 21, which establishes the rights and
duties concerning public school pupil records. :

Frank Brown of the ‘Department of Education began the testimony
by stating that he had been asked to represent the department
"on this bill. He stated that he also was unofficial Executive
Secretary of the Nevada Personnel Guidance Association. They
feel there is a need for this bill. It is very necessary in
that the national congress has passed the Family Rights of
Parents and Students Act. It is now necessary for school districts
who receive federal funds to meet the provisions of this act in
order to qualify for federal funds. Not all school districts
within the State have federal funding but they feel there should
be some legislation which covers every school district. Attach. I

Mr. Brown went on to say that school counselors are very worried
about opening up student records to lay people. The records are
in a special tyve of language that the average lay person cannot
interpret. They are very concerned with what is written by the
psychologists in a student's record. It is the role of the
school to educate the whole child. This bill would comply with
the federal law and also make it necessary to have someone who
is trained to interpret these records for parents or the public.
It is very dangerous for th e parent or public to read a record
and not understand what is there. Misinformation could be gotten
by the parent or public. The bill simply means that someone
trained to interpret records be there, it does not mean that
parents cannot see the records. The department feels that this
would prevent many serious problems and misunderstandings.

Mr. Coulter asked if this had been a serious problem before.
Mr. Brown replied that it had not been an overly serious problem



ASSEMBLY EDUCATION COMMITTEE / _ 69
JANUARY 30, 1975 '
Page 2

but with the new federal act, which states that parents must be
informed of their right to see records they feel it could become
a real serious problem. The problem they foresee would be
especially true in psychological test results. It may result

in that psychologists would become unwilling to submit any of
their findings in writting for the file being concerned with
interpretation by parents or other lay people.

Mr. Coulter asked if many parents do request to see the records
and if they could request a counselor even without this bill.
Mr. Brown stated that not many parents ask to see records but
that this must now go on the report cards that the records are
open to the parent. A counselor is always available to the
parents.

Mr. Chaney inquired if the language put into records could not

be simplified:so that it could be interpreted without someone
trained present. Mr. Brown stated that the language used was

the communication system within the school, meant to help children
and he doubted if it could be simplified and still be effective.
It stated that a simple IQ figure was dangerous without expert
interpretation.

Mr. Vergiels asked if the school districts had requested this
bill or had it come from the Department of Education. Mr. Brown
stated that it was meant to comply with the federal act.

Mr. Vergiels then asked if lines 44-47 meant that the local control
over who is gqualified to interpret would be the board of trustees.

Mr. Brown stated that this was true, but that each school district

does try to hire the best qualified person as superintendent who

in turn would designate the best person for this position.

Mr. Weise stated that in rural schools where they are quite small
there is sometimes a lack of really qualified counselors. A teacher
may be designated as a counseleor with no real background in the
field. Mr. Brown stated that in the rural schools most of them
have a trained psychologist on contract who could be designated

as the qualified person.

Mr. Polish asked if this was tied into federal funding.

Mr. Brown stated that if the school districts did not comply
with the federal act, federal funding could be withheld.

Mr. Wittenberg inquired if this bill was necessary in order
to continue receiving federal funds. Mr. Brown replied that
it was not.

As there were not further questions of Mr. Brown, Chairman Wittenberg
called upon Assemblyman Heaney.

Mr. Heany stated for the record that he was here only as a concerned
citizen, who had some experience in this particular field while
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serving as counsel to the Washoe County School District.
He stated that he felt that there was legislation needed on
this particular subject. There was a great deal of confusion
among teachers, students, parents, counselors and the general
plblic as to which records are open to public inspection.
Nevada has a open records law which does not truly define
what can be classifed as confidential. He stated that one

ear ago he gave an 17 page opinion on this very subject,
wkat records were available or open to public and government
ubon request. He felt that there should some clarification
under NRS 239.010. He stated that there should be some
exception to this type of record as he felt this is an invasion
of privacy. He cited situations where finance companies wanted
information from records. /Under present law it was not clear
whether school could withhold this information. Another area
of problem was in domestic relations, there has been no leeway
for the schools to refuse information.

Mr. Weise asked Mr. Heaney 1f he felt that this could be

accomplished by adopting Section 3, paragraph 1. The confidentiality
'factor would be there without demanding that someone be there

for interpretation. Mr. Heaney said that that could be.

Mr. Coulter asked if litterly all records were available to

the public. Mr. Heaney stated that unless overriden by federal
law, in this state, any record classified as public is open to
public inspection, and school records are classified as public.
He felt that they should only be open to parents and certain
agencies.

Mr. Polish asked Mr. Heaney if he felt that this was basically
a good bill. Mr. Heaney stated that he felt that basically it
was and that two years ago a similar bill passed:-the Assembly
but ran out of time in the Senate. He felt that perhaps it
could be more specific as to who was qualified.

Robert Petroni, Clark County School District, stated that he was
speaking for a school district that was deeply involved with the
federal law. Last November, this act was passed and it is a

very sweeping and restrictive act. The federal act requires

that parents of students be permitted to" inspect and review

any and all official records, files, and data . . . including,
but not necessarily limited to, identifying data, academic work
completed, level of achievement (grades, standardized achievement
test scores), attendance data, scores on standardized intelligence,
aptitude and psychclogical tests, interest inventory results,
health data, family background information,. teacher or counselor
ratings and observations, and verified reports of serious or
recurrent behavior patterns . . ." This law which created quite
a furor, went through as an amendment on another bill. It went
through without anybody testifying as to the great amount of
paperwork it was creating. Technically, under the federal law,

a teacher cannot go into any students record without signing
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and telling why they looked at it. Not all records are kept
in a centralized location. Clark County adopted a regulation
that complies with the law and they make the statement on the
report cards that the records are available to the parent. It
has created quite a problem on the higher education level more
than anything with the record keeping and paper work. School
psychologists have put information into these records which
they do not necessarily want parents to see. The school district
has passed the regulation that a qualified person or counselor
is available to the parent if desired. HEW is now coming out
with specific information on the interpretation of the federal
law which are very extensive. Under the federal law, Petroni
stated that he had refused the FBI and IRS to see records and
that local police would have to be refuse except in extreme
emergencies and then only information such as address would be
permitted. Mr. Petroni stated that he did not feel this type
of legislation was needed for the larger counties and it
would be nothing but a real headache for the smaller counties.
It would create a mountain of paperwork for these little school
districts. If the State Department of Education feels this

is needed let the State School Board, which has the power to
promulgate rules and regulations not inconsistent with state
laws, provide such rules and regulations. The problem in
Clark County would be which laws to follow and when. If there
is going to be a state law, make it very simple and leave the
mechanics to the local bhoards to set up.

Mr. Chaney and Vergiels were excused at this time.

Bob Best, State School Boards Association, stated that they
favored the privacy act and they were favorable to the proposal
made during the last session. The association is concerned
that qualified people be required to be on hand. The federal
law states that school must respond to reasonable requests by
parents to explain any records. Feel that this covers it very
well. The only enforcement that is in the law is that federal
funding may be kept from district not complying. Enforcement is
very complicated. The federal law does cover the state. For
small school districts to have to interpret two laws is a great
burden. See Attachments II and III

Mrs. Carlson of the Nevada PTA presented a statement on behalf.
of Shirlee Wedow. See Attachment IV

Mr. Weise asked if the PTA would be satisifed if a bill were
introduced to have the school district's adopt rules and regulations
as outlined by the federal governmeht. He pointed out that this

law would cause a duplication of effort on the part of each

school district. Mrs. Carlson stated that they would like to

see a state law covering this.
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The final speakers were Mr. Holzhauer and Mr. Nash of the
Department of Human Resources. They spoke against the bill
stating their concern was in the fields of immunization and
rehabilitation. ' )

Mr. Holzhauer stated that under AB-21 the Division of Health,
Immunization control, would not be able to get to the student
health records. They might have one man who could gqualify to
see student records. They feel they will probably have problems
with the federal act. The biggést concern is getting at the
records. In the case of rehabilitation, they often talk to the
teacher rather than the parent first. It has worked better
this way for the student. Parents sometimes object to the
rehabilitation required. Also, in domestic relations it is
often necessary to see the record without the permission of

the parent who may be the cause of the problem. Mr. Holzhauer
stated that as an ex—-teacher and private individual he felt
that the teacher should be regulated as strictly as anybody
else as he felt that most teachers do not understand what a
psychologist may write and often misinterpret what is written.

Mr. Nash stated that his biggest concern was the immunization
program. Right at the moment they have excellent cooperation
with the schools as he goes into the records himself instead

of the schools having to provide personnel to do so. THis would
make the schools responsible for gathering this information.

He felt that it would be detrimental to the program. There is

- a great deal of confusion as the guidelines are being drawn

up for this act. School districts must comply with federal

law if they wish to continue getting federal funds so they

are already covered, regardless of this bill.

Mr. Nash also stated that they were worried zbout a possible health
hazard in that if some epidemic were to get started they could

not readily get to student records to get names of those students
not properly immunized. :

As there were no further questions from the committee and no
further testimony to be taken, Mr. Wittenberg thanked the
people for their testimony and adjourned the meeting.
Respectfully submitted,

Sandra Gagnier,
Assembly Attache
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Date...Jdan. 30, 1975 Time . 1:30 P-™:Room.... .. 336 . /;
Bills or Resolutions ‘ Cciunsﬂ
to be considered Subject requested*®

THIS AGENDA CANCELS AND SUPERSEDES THE PREVIOUS AGENDA FOR JANUARY 30.
PLEASE NOTE THE NEW TIME

AB 21 AN ACT relating to public schools; NO
' establishing the confidentiality of
certain records; providing for access
to and correction of such records;
and providing other matters properly
relating thereto. Fiscal note: NO
(BDR 34-53)

*Please do not ask for counsel unless necessary.
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@QEPKR MENT QF HEALTH
EDilCATiON AND WELFARE
o Qii‘re of the Secretary .
} 45 CFRPart 93]
RIGHTS OF PARENTS AND
© STUDENTS

' Pm;iaaed Establishment of Part

Pursuamt to the autharity contained
in section; 428 of tha General Education
-’ro‘.-'ismns;‘ Acrt €Title IV of Puh. L. 80~
231, a5 amended), added by section 513,
C Pub. L. 93380 (enacted August 21 1674,
and amended by Senate Joint Resolu-
tiont 40 (Sen. J. Res. 40), (1974) notiee Is
herchy.given that the Secretary proposes
o to edd o new Part 89 to Title 45 of the
“Code of Federal Regulations to read 88
set forth helow,
Section 428 of the General Edumticn
rovisions Act, as amended, which is ef-
g fecme as of November 19, 19'?4 sets out
requirements designed to proteci the pri-
vaey of, parents and students. Specifi-
_ cally. the statute governs (1) access to
rec')zds,m'aintained by certain educa-
tional institutions and agencies, and (27
the r"i&&&e of such records. In brief, the
statute ‘provides: that such instituifons
must provide parents of students access
to officlal records directly related to the
. students and an epportunity for & hear-
“ing to challenge such records on the .
“grounds that they are inaccurate, mis-
leading or otherwise inappropriate; that
institutions must obtain the written cons.
sent of mrentc; before releasing person-
ally identifinble data ahout students from
“yecords to other than a specified list of
‘gxreeptions; that parents and students
must be notified of these rights; that
these rights tronsfer to students at cer-,
tain points; and that an office and re-
-wview board must be established in HEW
to investigate and adiudicate violations -
-and complaints of this section, The office
has been designated by the Secretary and
may . be contacted at the mnmdng ad-
dress:
Lir. Thomas 8. McFre
Roam 5650
D:' artment of Healuh. mucatwu. snd Wels
tmm
- 830 Indﬂpen‘lpncp Avanue, sw.
. Washingten, D.C. 20201
Talsphone (202) 2457488

+The statute further provides, under
subsection {e), that the Secretary shall
promulgate regulations to protect the
privacy of students and their familles in
connention with certaln Federal data~
gathering activities, The proposed rules
st forih below relate to all of section 438
exenpt subsection (¢), which will be the
- sutjeed of further regmatiom to be 15-
sued at 8 future date)

For the convenience of readers, section
4'43 fexcept subssction (¢)) as amended
reads as follows: :

fec. 428, .n)(l) {A} No funds shnn be made.

svelishin under any appHoable program to
a7 educaticral agoncy or institatlon which
has & policy of denying, or which efflectively
prevests (he pearents of students who are or
kave been In atfandance at a school of such
weney or eb auch iastituiton, ag the case
mey A, the right 10 inapect and review the

"‘2 VALY

ol the studeént's righi of rceess under this

- dentlal recommendations and (1)

Educ atioa Daily. Supp{ﬁm ent

H

" educstlon recorda of thetr children. If any

material or doswment tn the education fec-
ord® m a student inciudes nformation on
mors than ohe studeat, the parents of one of

such students shall have the right to fnspect

8ngd review only such part of such material

or document as relates ro such studeat gr to

be {nformed of tite speeific (nfurmation con-

tained In such part of such materini, Each

educational agency or institution shall es- .
tablish appropriate procedures for the grapt-

ing of s request by pareuts for acress to the

education records of thelr chiidren within a

reasonable period of thme, but 3u no case

mwore than foriy-five days ut:n. the raguest

has been mada, .

. {B) The firat sentence of <‘Ahmagra;th

(A) shall not cperate to mgke available (o
students {n fustitutions of postsecondary ed-

ucation the following materinli:

(1) tinancial records of the pareals of the
stutent or lany infonwation  centalned
theréin;

{1y eonfidentinl letters and statoments
of recommendation, which were plsced in
the eduration records prior to Japuwry 1,
1875, 1f sw iy letters or statenents are nos
used for purposes other than thase for which
they were specifically Intended;

(118) if the student has sigged a walver

subsection in accordance with subparagrapit
{C), confidential recomumendations—

(I} respecting admission to any edm.a-
tlonal sgeney or Institution,

{11 rmpectmg an apptication for employ-
ment, and

{111} respecting the receipt of an hamr
or honoarary recognition,

{C) A student or a petson app!::&ng {or
adroisalon may walve his right of access to
confidenttal statements described in clause
{iil) ‘of subparagraph (B}, except that such
walver shall apply to recommendations only
i (1) the student is, upon request, notified
of the names of all persons making confi-
such
recommendations are used solely for the
purpese for which they were specifically In-

tended. Such walvers may nob be recurred

{sic] as a condiilon for admission to, receipt
of financial ald from, or receipt of any other
services or -benefits from sueh agewcy or
institution.

{2) No funds shall bs made available un-
der sty applicable program to any educa-
tional sgency or ibstitution unliess the par-
ents of students who are or have been in

-sttendance at a school of such agency or at

such institution are provided an apportunity
for a hearing by such agency or institutlon,
In secordance with regulations of the Secre-
tary, to challenge the ¢ontent of such stu-
denl’s edueation records, in order to insure
that the recerds are not inaccurate, mislead-

Cing, 6r otherwise In viclation of the privacy

or other righis of students, and to provide
an spportunity for the correction or deletion
of any such Inaccurate, misleading, or other-
wise inappropriate data contained therein
aad 1o insert Into such records a written ex-
planation of the parents respecting the cons
tent of such records.

{3) For the purposes of this section the
term “sducational agency or -tastitution”
means any publi¢ or private ageney or insti~
tution which Is the reciplent of hmds under
an',‘ applicabie program.

{%) (A) For the pu:"pcwcs of this segtion, the
term “education records” means, excepd 48
may be pravided otherwise in subpsragraph’
{B). those records, files, documents, and other
materisls which-—

{1) countatu information dlrert!y related to
& student; and

(1) are malntained by en educntional
ageney or institution, or by & person acting
tar sach agency or institution, s

Jin conuection with the |

(m Tha term “edtmatim: rm»" doeg
not. ms:hade»—-
(1) reeurds of fusiitutionah Mpcxn:ﬁr

aud sdmbMstrative personnel ansdt eéueaﬁ»,

Stom! parsonnel anciijary theretd which are
in the sole pousscssion of the maker thereol

-and which ate vob sccessible or reveited o

any other person except a substitute;

(1) If the personnel of g faw enforcasent -

usit do not have access to eduzation records
under subsechivn (b)Y (1), the records and
dosunmients of such law enforcement uny,
which (I) are kept eport from pecords de-

scribéd in subparagroph {43, (I1) are mdin~.

talued soiely for law emotrmmu& purohe-,
end (I71) are net made svalinbie fo perena:.

‘other ihan law eniarcentont aifuials «ef: L=

mme Jurisdictiogg

C{1ii) In the case of- W&M& Mm K4 e:.'
ployed by &n educational a 2+ 3 BEar e
tion but whe are not in attengance at swek
agency or -institulion: -records made s
maintained 1 the normal convse of busi-é

whith relate exclrsively to such porsen 1

that person's capacity as an emplovee amd

are not available for use for dny other pig-~

pose; or
{iv) records ot & student who Is 18 vesrs
of age or older, or Is attending &n hryiti

tton of postsecondary education, which ape -
- created or maintained B¥-a phvsician,
chintrist,  psycholeglst, or other rocogpized

PEye

professtonal or para-pmfcsmonat acting i
his . professional
paecity, ‘or assisting in that capacity, ani
which are crealed, mgintained, «r vsed onlv

ment 1o the student, and not gvadabie

to anyone dther than perians fivovioing ek

trextment; provided, however, thal

crds can be persondlly reviewed tvia phigsie #.
emn ar other apprepriate pm!ess&mml of Nt '

student’s ehotce,

(5} (A) For the purpeses of this scetion um N

term “directory infermation” velating: 10 %
student includes the following: the stadent.
natte, address, telephone lsting, date ang
place of birth, major field of sludy, participa-
tlon in officially recoghized activities ana
sports, weight and height of membors ¢
athletic. teams, dates of -attendance. de
grees and awards- received, and the mosr
recent previous educational agency o
stitution attended by the student, - :
{B) Auny educational a@!mcy or institutiog
mabking publle directdry Information shail
glve public notice of the catégories of tn-
formation which 15 hat designated as asweh
information with respect to ench student at-

tending the Institution or sgenay and shglh
allow a reasonnables porlod of time after swel .
notice has been given far a porent Lo Infony 0

“the Institution oy agency that sny or all o

the Information designated showld not 4

“relensed without the. parent's pricr congen?.

(8) For the purposes of this section, the,

term “student” ncludes sy pPersont with raw: '
gpect to whom an educational agency or bivs.
education records or -

stitutton malntaing :
personally dentifiable informmntion, but docs
not include a person who has not been in
sitendance at such ngency or insiitution.
(b){1) Mo funds shall be made svallable
under any applcable program {0 any edu-

eational sgency or fastitution which has &
poltey or practice pf parmitilng tha release

of education records (ot personally identii-

able information eontained therein other

than directory information, as defined in
paragraph {5} of subdection {8} ) of siudents

without the writfen: cotment -of AhLelr pare
ents 1o any muwwx, agency, br organize- -

tion, other than i6 ihe following— . .
{A) other school ofMchuls, Inciuding teachs

-BE para-profeistondl €.

vigien of - '

JEIT T

ers within the edufatipnat Jnstitution or tos.

cal educatiannd agency whe have beon de-
termined by such dgeney or ewmtu;&n 0

-have !egmma&e educational interestsl
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Jangary i,

{8} officlals of other schools of school”

systeras in which the student seeks or, in.
_ tends o enroll. upon condition that the stu-
ae-m;‘n parents be nolified 6f the transfer,

cselve & 0ony of the record 1f desired, and
hwa aa opportuntity for & hearing to ¢hal-
1enge the content of the record:

(C) authorized representatives of (1) ths
Comptroller C»nem& of tha United Btales,
{1t} ‘the Eecretary, (11} an administrative
- head of s educstion prency (s defined in
gogtion 408(c) of this Act), or {lv} Blate
educational suthoriiies. under the condi-
“tions et forth in pamgraph {3) of this sub-
section: snd

{D).In cannectlon with n student's appil-
‘eations for, or recelpt of, financial aid;

(E) State and local officials or sutborities
to which such informsation I3 npeciﬁcauy
required to be reported or dlaclosed pursuant
" to State statute adopted prior to Rovember
1‘9. 1974

™) arganmt!ona conducting studies for,

. pr on behall of, educational sgencies or in-
stituttona for the purpose of developing,
validating, or administering predictive tests,
ndraintstering student ald programs, and im-
- proving instruction, If such studles are con-
ducted in such s manner as will not permit
‘the parsonal identification of students and
thelr parents by persons other than repre-
sentatlves of such organizations and such
information Wil be desiroyed when no
longer peeded tor the purpose for which zt i
conduated;

(< acc*ed!tmg organtzations in order to

_ecarry out thelr saocrediting functions;
f4:4) parenta of ‘s depeadent student of

such parents, as defined in section 152 of the .

Internal Revenue Code of 1854 and
{1) subject to regulations of the Becretary
in conusction with an emergency, sppropri-

ate persons if the knowledge of such infor< .
‘roatlon is necessary to protect the health or .

safety of thes student or other persons.
{2} No funds shall be made svallable une
" der any applicable program to any sducation
*pgency or institution which has a policy or
practice of reloasing, or providing scosss to,
any personally fdentifable information in
esducstion records other than directory lefor-
mation, or as 18 parmitted under paragraph
{1} of this subsection unleagw
. (A) thers is written consent from the
‘stugent’s parents speclfying records to be

relzased, the freasona for such release, and .

o whom, and with a copy of ihe records to

be relessnd to the student's parenits and the

student ¥ dexired by the parenta, or -
(B} such information la furnished in come
pliance with judicial order, or pursusnt to
any lawfully issued subpoens, upon condi~
tlon thal parents and the students sre notle
fied of all such orders or subpoenss In 8d-
vance of the compliance therewith by the

"« egtucationsl institution or agency.

*. . {3) Nothing contained 1a this sectlon

- shall precluds authorized represaniatives of

- {A}) ths Comptroller General of the United
Btates, (B) the Bacretary, (C) an administra«

_ tive head of an eduction sgency or (D) Btate
educational authorities from having access to
student or other records which may be neces-
sary ‘In connectinn with the audit anad
ovaluation of Pederally supported sducation

‘ programs, or In connection with the enforce-

ment of the Federal legal requirementa which.

relatp to such programs: Provided, That
except when coliection of personally iden-
* t13able information s spectfieally authorized
. by Federal lnw, any deta collected by such

" ufMcisls shall bs protected in & manner which

. wiit not permit the personal identification
&f students and thetr parents by other than
” those officials, and Ruch personally iden-
tiflabla dats shall be destroyed when no
longer needed Lor such sudit, evaluation, and
enforeoment of Federal legal Fequirements,

. {4). (A} Each educatiopal agency or Lnatis

Educalion Daily Supplement

T

tutxcn shalf mafntatn & remn;. kopt with
the educstion records of each studens, which
will indicate all ihdiviunls (other than

those specifisd ln parugraph (1}(A} of this

subsection), avencies, or organizstions which

‘have requestad or obtatned npocess L0 8 stu-

dent’s education records maintained by suchk
eduactional agency or Institution, and which

will indicate sprelfically the legitimate Intere
“est that each such parson, ajgerncy, of OYgs-

nization has in obiaining this information.
Such recnrd of nccess shall be avallable only
to parents, to the school offctal and his
mssistants whe nre responsible for the custody

~of guch records. and to persons or organizd-

tions suthorized in, and nunder the conditions
of, clauses {A) snd (C) of paragraph (1) &3

'8 means of suditing the operation of the

system.

{B) With respect to this subsection, per-
sopal information shall only be. transferred
to & third party on the conditiou that such
party will not permit any other party to

have access to such information without the,
written consent of the parents of the gtudent,’

(c) The Secretary shall adnpt appropriate
regulations to protect the rights of privacy
of students and their familiés I~ ~onneciion
with any surviys or detn-gath: Aing aoutvie
tles conducted, assisted, or authorized by the
Baecretary or an sdministrative head of an
education agency. Regulatisns established
under this subsection shall include pro-
vislons controlling the use, dissemination,
and protection of such data. No survey or
data-gathering sctivities shal) be conducted
by the Secretary, or an sdministrative head
of an education agency under rn applicable
program, unless such- actitities are author-
ized by iaw. ‘

{d) For the purposes of this section, when~
ever s student has attalned eighteen years of
nge, or I8 attending an tastitution of posts
secondary education the permission or con-
sent required of and the rights accorded to
the parents of the student shall thercafter
only be required of and accorded to the
student.

() No funds shsll bs made nvallabls .

under sny applicable program to any educa~
tionsi sgency or institution unless such
agency or institution informs the psarents
of students, or the students, if they are
elghteen years of sge or older, or are atiend-
ing an Institution of postsecondary sducs-
tion, of the rights accorded them by this
section. ‘ :

(1) Ths Secretary, or an administrative
haad of an eduoation agency, shall take ap-
propriate actions to enforce provisions of this
section and to deal with violations of this
section; sccording to the provisions of this
Act, except that action to terminsts assigt-
anoe may be taken only if the Secretary finds
thera has heen a faflure to compiy with the
provisions of this section, and he has deter-
mined that compliance cannot be secured by
voluntary means.

(g) The Secretary shall eﬁtabllsh or desig~
pate an office and review board within the
Department of Health, Education, and Wel-
fare for the purpose of Investipating, process~
ing, reviewing, and adjudlcating violations

_of the provisions of this section sand com-

plaints which may be filed concerning alleged
violations of 'this section. Except for the
conduct of hearlngs, ndéne of the functions
of the Secrctary under this sectioh shall be
carried out In any of the resionel amces ot
such Department.

‘Although the amendments to section

438 have resolved a number of issuesorig~

Inally ralsed aboul the statute, some
new issues have been ralsed. In large
part, the new statutory language has
been repeated in these proposed rules.

It may be necessary to further develop

5

the ruh,s in severa! areas as s rcsaxxt of
the recent ¢hianges. = - -

In order to facilitate camfrxenw. . OO
planations of many of the substantive
gcti{}m of the mﬁqﬂ:ﬁ mm are 564 01

fmengms'mmmformﬁ
of. reaumz and to-highlight the “subs
stance of the proposed niles, The “com-
ment” sections include seversl citations
to the legislative history sccompansing
the amendments to section 438 (Cong.
Rec. 8. 2148491 (dally ed., December 13,
1974) and H. Repd: No. 931618 119‘&4)
st Cobg. Rec. H. 12157-60 cdally ed
Pecember 17, 1974) ). -
Reviewers should also-note that whem
statutory language i3 repested In the
proposed rules; it 15 st inditated by use
of brackets. The brackets wiil be deleted
when the final reguletions are published.

With respect to the bracketed material,

comments should be divected o the need
{or latk of & need) for. rtgulauom,
rather than to Its substance. - -
Interpsted persons arg invited. to sub~
it written comments, suggestions, or

. objections regarding the proposed regie-

lations to the Behool Records Task
Foree; ¢/o Room 5660, Department of
Health, Education, and Welfare; 330 In-
dependence Avenue, 8.W.; Washington,
1D.C. 20201,

~ Commertls mceived n respoasa to this
notice will be avallable for public Inspeg-
tion-at the-above 6ffive on weekdors duge
ihg regular business houes. AL relevast
material reteived oa or befors h&arti:
1978, wmbeconsiﬁered. : R

Dated: -

C.sswm W anszaﬁm.
Seorgtary of maztu
Edueation, and Weifm

PART 99—PRIVACY RIGHTS OF
PARENTS AND STUDENTS ..~

Subpart A--General
98.1 Applicebilityofpart, = = W
933 Purpose, ‘
$9.3 Definttions.
$9.4 Student righta.
985 Notificatlon by edueatm m&w»
tions, :
956 Walverd
smmmnmm
99.11  Access. -
29.13 Lmﬂtauonxonm
£9.13° Access rights, -
obd Destmcuaneffm
00.15 Procedures (or granting accoms...

Subpirnt c-cmtmn to mmm o

95.20 Right toa hearing.
9921 Informal protecdings.
09.22 Formal proceedings.

Subpart D—Reloass of | pmm antifisbie

99.30 Consent.. .
09.31 ° Content of consent, :
93.32 Copy to be provided to parents or.
. eligible students.
99.33 Authoﬂty of parent to ﬂ“’ consens. -
03.36° Reloase of information fof hm&k or
salety emergencies.
8936 Release to other schook ofciat, - :
'99.37 Relenss to Pederal and State ommm L %
©9.38 Record of access,
09.3§% Transfer of loformation by mm ’
parttes. .
09.40  Dlrettory information.
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.Sec,

99.60 Ofce eud review board.

63 61  Assurances requirad—general.

$3.62 Assuranges raguired—subgrants and
suhconiracts.

8363 Assurances-confltct with State or Jo-
cal law,

9344 Reports and records,

G985 Compisint procedure.

9865 Termication of funding.

93,67 . Hearing procedures.

80.88 Hearing before Panel or a Hearing
Ofdcer,

89.69 Initial decision; finat decislon.

AUTHORITY! Sec, 438, Pub. L. 90-247, Title
1V, a3 amended, 88 Stat, 571874 (20 US.C.
1232g}) unless otherwise noted.

Subpart A—General
§99.1 Applicability of part.

() This part applies to all educational
fastitutions to which funds ere madse

Subpait E~~Enforcement

svailable under any Pederal { p*ogra;m for =

which the U.8. Commissioner of Educ
tion hes administrative respomibility,

thority pursuent.to law.]
{20 B8 C. 1230, 1232g)

{b) 'This part does not apply to an edu-
cational institution solely because stu-
dents attending that institution recelve
beneflts under one or more of the Federal
programs referenced In paragraph (&)
of this section, i no funds under those
programs arz made available to the In-
stitution ltself,

. {20 G.B.C. 12328)
COMMENT .

- This sectioh specifes the educational
institutions which are subject to the re-
guirements of this Part. Bection 438 of

the QGeneral Fducation Provisions Act,

&3 amended {(GQEPA), sets oul require-
ments for educational agencles and in-
stitutlons receiving funds under “appll-

. cable program.” Sactien 400 of GEPA
defines “applicable program” to include
programs administered by the Assistant
Secretary for Education (ASE), the
Commissioner of Iducatlon, and ths
Tirector of the National Instifute of
Education (NIB) *“except where other~
visa specified.” Section 421 appears to
be suecir a specified exception, since 1t
limits coveraze of Part C of GEPA to
programs adiminlstered by the Commis-
sioner:

The provisions of tb.a part shsll epply to
any program for wnich the Commissioner
hes administrative rasponsibility, as speci-
fied by law or by delegsiton-of authority
pursuant to law,

Sectlon 438 was added to Part C of

GEPA by Pub. L. 83-230 and therefore
trie requirements tmposed by this section
relate only to those Institutions recetving
funds {rom programs adminlstered by
the Commissioner.

Az explained In the "Jalnt Statement
in Explanation of Buckley/Pell Amend-
ments” whith accompanled the recent
smendments to section 433;

¢" & ¢ by explicitiy Itmiting the definition
to thos2 lostitutions pariicipating in appil-
cabie programa, the améndment makes I3

cear that the Family Educatlonal Rights
end Privacy Ach appiles only to Oilice of Ed-

-

ueation pmgmins and those programs dele
gatad to the Commissioner of Education for

admintetration. * * * (t)here has (sic) beent

some questions as to whether ths Amend-
ment's provisions should be applied to cther
HEW education-related programs such as

Hsallstars or the educational research pro- .

grams of the Natlonal Instituie of Educa~
tion. As rewritten, ths limited nature of the
Act's coverage should be clear. (Fmphasis
suppiied}

{Cong. Rec. S.21488 (dally ed., December 18,
1974))

These requirements apply to all edu-
cational institutions which recelve funds
under programs administered by the

Commissioner, but not, for example, {o0-
private schools which do not recelve

funds but whose students receive serv-
jces under these programs through pub-

xnc educational institutions.

¥ =a public educational institution
sintained records on a private school

gstudent the parents of that student

a3 would have the rights set out helow re-
specified -by law or by deiegation of Bl i

garding such records to the extent that
such private s-tool student could be
sald to be in attendance at the public
institution. -

A partial list of programs for which
the Commisstoner has administrative
responsibility are set forth in the Frp-

ERAL. Rzorsteg of June 28, 1973, 6L 38 FR -

17032, 85 amended. This list does not
include programs added since April 13,
1970 (Pub. L. 91-230), (For some addi-
tional programs, sez Pub. L. 82-318 (the
Edueation Amendments of 1872) and

© Pub. L. 93-380 (the Education Amend-

ments of 1974).)
§ 99.2 Turpose.

The purpose of this part 15 to set forth
requirements governing the protection of
privacy of parents snd students under
sectlion 438 of the Ceneral Educatlon
Provisions Act, as amended,

(20 U.8.C. 1332g)
§ 99.3 Definitions.
-Asused in this Parb:
“Act” means the General Education

Provisions Act, "Title IV of Pub. L. 90-247,
as amended.

(20 U8.0.1232g)

“Commissioner” means the U.S. Com-
missioner ¢f Education.

(20 US.0. 12328)

“Directory information” means a
[student's name, address, telephone list-
ing, date and place of birth, major fleld
of study. particlpation in offictally recog-

nized activities and sports, welght and
hoight of members of athletic teams,
dates of attendance, degrees and awards
racelved, and the most recent previous
ecucational agency or institution at-
tended by the student.}
{20 U.5.C. 1232g(a) (5) (A))

“Educational institution” or “educa-
tional agency or institution” means {any
public or private agency or Institution
which 1s the reclplent of funds under
anyl Federal program referenced in
$99.14n).

(26 U.S.C.-12328(d))

/, 76

“Eligible student” means a siudent
who [has attalned elghtesn years of age,
or 15 attending an Institution of post-
secondary educationl.

{20 U.S.C. 1232 (a) {3))

‘“Education records” (a) «mean lthose
records, files, documents, and other ma-
terials whichl (1) fcontain information
directly related to a student; andi 2)
fare maintained by an educational
agency or Institution, or by & psrson
acting for such sgency or institution.}

(b) The term does net Include: <1}
[records of iInstructlonal, supervisory,
end sdminlstrative personnst and edu-
cational personnel anciliary thereto
which are in the sole posssssion of the
maker thereof and which are not acees-
sible or revealed to any other person
except a substitute;]
© (2) [if the personnel of a Jaw enfoxce-
ment unit do not have aeccess to educa-
tion records under] § 59.30, [the records
and documents of such law enforcemeant
unit whichl (1) {are kept apart from rec-
ords descrtbed inl (a), (i} [are main-
tained solely for law enforcement pur«
poses, and} (JII) {are not made available
to persons other than law enforcement
offlcials of the same jurisdiction.)

(3) {in the case of persons who are

employed by an educational agency ﬁr”

institution but who are not in attendanc

ab such agency or institusion, recarda
made and maintained in the normai
course of business which relate exciu-
sively to such person in that person’s ea-
npacify as an employee and are not avail-
abie for use for any other purpoese; orl

(4) [records on a student who is 18

years of age or older, or is attending an

institution of postsecondary education,

which are crealed or maintained by a
physician, psychiabrist, psychologist, or
other recognized professional or para-
professional seting in hig professional or
para-professional capacity, or assisting

in that capacity, end which are ereated,”

maintained, or used only in connection
with the provision of treatment to the
student, and are not available to anyone
other than persons providing such treat-
ment; provided, however, that sueh rece
ords can bhe personally reviewed by a
physiclan or other appropriate profes-
sional of the student’s choice.l

(20 U.5.C. 1232g(a) (%) (8), (B))

*Institution of ‘postsecondary educa-
tion” means an institution which pro-
vides education to students beyond the
secondary school level; “secondary
school level” means the edueational level
(not beyond grade 12} at which secon-
dary educatien is provided, as deter-
mined under State law,

(20 U.B.C. 12325(d))

“Ofice and review board”: The terms
“Office” and “Review Bosrd” mean the
office and the review board described in
§ 99.60. '

(20 U.8.C. 1232g)

“panel” means & Hearlng Pauel, as
deseribed In § 99.67¢a).
(20 U.S.0.12328(e) )

.
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“Parent” mcans a natural parent, sn

adoptive parent, or the legal guardian -

of a student,
{20 USC. 12:32’;.‘)

“party” means an indlvidual, agency
or organization.
(20 U.8.C mfzg(b) (4} (A

“Persomﬂy fdentifiable™ means that
the data ordnfomatlon includes (a) ths

name of & student, the student’s parent,
or other fafuily member, (b) the address

- of the student, (¢) a personal identifier,

.

such es the student's soclal securlty
number or student number, (d) a Ust
of personal characteristics which would
make it possible to tdentify the studens
with reasonable certalnty, or (e) other
information which would make i§ pos-

. alble to identily the student with rea- -

sonable certalnty.
(30 U.S8.0. 1232g)

“Record” means information or data
recorded in any medium, including, but
not limited to: handwriting, print, tapes,
film, microfilm, and microfiche.

(20 U.B.0.'1232g)

"Secreiary" means the Becretary of
the U. 8. Department of Health, Educa-
tion, and Welfare,

(20 UB.C. 1232g)

“Student” (1) means any person who
is attending or has attended an educa~
tlonal institution end [with respect to
whom] that {institution maintains edu-
cation records or personally identifiabls
information). (b) The term {does not
include a person who has not been in

attendance at suchl [institution.l

{30 UB.C. 1232g({a) (1), (3), angd (&))
CoMMeNT

Most of the definttions repeat statu-
tory language. The definition of “educa-
tional institution” repeats the statutory
langusage In section 433(a) (3). Questions
regarding educationsl {nstitutions vis-a-

‘vis their component units are addressed

-

in later substantive sections: for exams-
ple, the extent to which an institution
(if 1t is & local school system or a uni-
versity system) would face fund termi-
nation for violations of this part by &
unit of that institution; and the gues-
tion whether the various units may re-

‘lease records to each other without ob-

taining parental consent. Bee §$ 69.30(a)
and (b), and $8.668.

The definition of “education records”
repeats the statutory la.nguage in section
438(a) (4).

VWith respect o this definition, the Con-
ference report on Sen. J. Rea. 40 states:

It 1s the intention of the conferesas that
the Department of Health, Educstion, and

" Welfare Interpret ths term “treatment™ nar-

rowly to limit the exemption for auch records

to those stinllar to those enumersted. It i@
~ noY intended to apply to remedial educa-

tional records made or maintainsd by edu-
cation pro!emlonah or pmproremiona.u.
(H, Rept. No 93-1619 (19’14)) at Cong.
Ree. H. 12157, 12160 (dally ed. Decem-
ber 17,1974))
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‘the definltion of “personally identl-
fiable™ is based on langunge in the Con-
ferencs Report (House Rep. 93-121),
p. 18% (1974)) on H.R. 69 (which be-
came P.1. 03-380) that the phrese in-
cludes any information “which can eas-

fly be traced to students.” Students can

be personally identifted in more ways
than & name or number,

The term “record” i defllned broadly
to Include all- Information. and data
maintained on 8 student in any medium.

Thiz definitinn of “student” is based
on sectiuns 438(n) (1}, (2, and (6).
Subsections (a) (1) and (2) make it clear
that former students are included in the
term “student”, as used in Sectlon 438.
Subsection (a)(6) makes it clear that
applicants for admission are not granted
rights under this legislation. However,
once an “applicant” becomes a “student”
by enrolling in and attending the insti-
tution, any sdmissions file which is an
“eduenti~n record” would become avall-
abls, '

§99.4 Student righta.

(a) For the purposes of this part,
[whenever a student has attained elght~
een years of age, or is attending an in-
stitution of postsecondary education, the
permission or consent required of and
the rights accorded to the parents of
the student shall thereafter only be re-
qQuired of and accorded to the student.}
(20 Us.Cc.1232g(a))

(b) Sectlon 438 of the Act shall not be
rend to preclude educational institutions
from alfording to students rights similar
to those afforded to parents of students
under that section.

(20 U.8.C. 1232g)
COMMENT

This sectlon sets out the requirements
of section 438(d), which transfers the
rights accorded to parents under section
438 to the students themselves, referred
to In these regulations as “eligible stu-
dents”. Sees the definition in § 89.3. Sec-
tion 438(d) does not speak to the ques-

tion of whether students may have rights’

comparable to those in sectlion 438 con-
currently with thelr parents before they
reach age 18 or the postsecondary level
of education. Buch rights of students
may be provided by State or local law or
by institutlonal practice. “Student
rights” are not imited by the legislation.
This interpretation avoids some prob-
lems: students not having access to thelr
own records, especially where they may
be in an adversary relationship to thelr
perents; teachers not being able to dis-
cuss the student's records with the stu-
dent without parental consent; institu-
tions not being able to rclease report
cards to students without parental con-
sent; students under 18 not being able
to request thelr transcripts be sent to
colleges or employers without parcntal
consent; and so forth.

It 1s clear from the use of the word
“only” in the statutory language, how-
ever, that once students reach age 18,
or the postsecondary level prior to age
18, their parents no longer have any of
the rights set out herein, except as pro-
vided i § 92.30(h).

03
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§ 99.5 Notificntion by educationnl insti.
tutiona.

(a) Each educational institution to -
which this part applies and which main-
tains records on students, shall inform
[parents] and eligible students [of tha
rignts accorded them] by this part.

(20 UB.C. 1232g¢0) )

(b) In meeting the requirement set
forth in paragraph (a) of this section,
the educationzl jnstitution shall provide
notice Lo parents and eligible stud- nts, at
least aununily, of the {cllowing:

(1Y the types of education recards and
information contalned therein which are
directly related to students and main-
tained by the institution;

(2) the name and position of the of-
clal responsible for the maintenance of
each type of record, the persons who
have sccess to those records, and the
purposes for which they have access;

(3) the policles of the institution for
reviewing and expunging those records;

{4) the procedures established by the
institution under § 99.13; .

(5) the procedures [including: those
set forth in subpart C of this partl for
challenging the conterd of education
records;

(6) the cost if eny which will be
charged to the parent or eligible student
for reproducing coples of records under
$ 99.13(c);

(7) [the categorles of information
which] the institution [has designated
as) directory information under § 99.40.

(8) the other rights and requirements
setb forth in this part.

(¢ ‘The notlce provided to a parent or
eligible student under this section shall
be in the language of the parent or eli-
gible student,

(20 U.8.C. 1202g (a) (6) (B} and (e})

COMMENT

This sectlon is based upon the require-
ment i section 438(e) that institutions:
“Inform the parents * * * of the rights
accorded them by this section (438)” and
the requlrement for notice in section 438
(a) (5 (B).

‘The requirement in paragraph (b) that
notice must be provided at least annually .
is intended to make the notice require-
ment meaningful and to ensure that par-
ents and students are likely to actually
receive notice. It does not prescribe what
means may be reasonable becauise what
might be reasonable for a8 one-room
schoolhouse would not be reasonable for
& university.

Paragraph (b)(1) requires that par-
ents be informed about what types of
records relating to students are main-
tained by the institution so that they can
determine what records they mizht want
{o review.

Paragraph (b) (2) {s necessary so tha.t
the parents will know who controls the
records ang release of information from
the records and what parties may obtain
information without their consent.

Paragraph (b) (3) is necessary so the
parents will know exactly how and when
to request a hearing and what procedures
must be used.

Paragraph (b3 (5) Is necessaty so that
the parents will know how much it will

1975
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. : ¥ - elig tude to
Crequirée parents or eligible students  callyintended:} -

cost to make coples of ary part of a

record, and who must bear the cost in 8-
i a: wituation.

aragraph (8 is necessary Lo en-.

surg that institutions inform parents of

ang other rights set out hecein, such as
aecess rights and when nghts transfer
tostadaent,

Paragraph (b7 is intended to imple-
ment the notice requnement of sectiony”

4387a) (5) (B).
§99.6 Waivers. ‘
(a) Educational institutions shall not

wauive their rights nnder this part.
tCong. Rec, S. 21489 {dally ed., December 13,
1874} )

(b fA student or a person applying’
for admission may waive hisl or her
~ fright of access to confidentfal states:
-ments described inl §99.13(c) Fexcept

that such waiver shall epply to recom-
mendations only if} (1) [the studend is,
upon request, notified of:the names of
all persons making
mendations and} (2 {in the case of rec-
ommendations described inl §99.12(c)
fsuch recommendations are used solely
for the purpose for which they were spe-
cifically intended. Such waivers may not
be reguired as & condition for admission
to, receipt of financial ald from, or re-
ceipt of any other services or benefits
from.such agency or institution.]

b (20 U.SC1282g (R ) (1) (B)Y snd {¢C))

.

COMMENT

Since an educationsl Institution is pre~
cluded from “effectively” preveniing the
exercise of access rights in section 438(a)

(17, an Institution could not reqguire stu<-

dents to walve such rights. However, sec-
tioh 438(a) (1) (B) and (L) allows stu-
dents to waive their rights under certain
conditions.

. Subpart B—Access to Rtecords
§ 99.11 - Aceess.

Educational sgencles or lnstitutions
shail provide parents of students (or eli-
gible students)» {who are or have béen In
attendance at g school of such agency
or at such Institution, as the case may
bel recess to {the education records of)
the students, except as set out in § 99.13,
{20, U.8.C. 1232g(3) {1} {A)) - :

) CoMMENT

The language “shall provids parents
of students (br eligible students) access”
is used in place of the statutory lan-
guage “policy of denying, or which effec-
tively prevents ¢ * * the .right ‘to in-
spect and review” and “shall establish
appropriate procedures for the grant-
ing of & reguest * * * for access.” The
former states-succinctly what is required
for. the educational Institution and i3 in-
tended to foreclose sny interpretation

‘that might be advanced that sn educa-

tlonal Institution would not be violating
_ the-law 1 it did not have & “policy” of
denying access, even thouzh it “cffec
tively prevented™.uccess on an ad hoc

basis or in other limited circumstances.

confldential recom-

§99.12  limitations on access.

Educutional institutions sre not re-
' quired to [make avallable to students in
mstifutions of postsecondary education
the followlng materials: |

(n) {Financial records of the parents

T of the student cr any information con-

tained therein;?

(b) [Confidential letters and state-
ments of recommendatfon, which were
placed in the education records prior to

- January 1, 1975, if such letters or stale~

ments are not used for purposes other
than those for wh.ch they vere specifi-

- €e) [If the smdent has signed a waiver
of the student’s right of access under
this subsection In accordance with}
§ 93.6¢{b), confidential recommenda-
tions—1

“{1¥: Irespecting admission to nny edu-
cational agency or institution,}

(2) [respecting an application for em-
ployment 2> 41 ‘

(3) Irei.w. s the receipt of
or honorary recognitionl.
(20 US.C. 1232z(a) (1) (B))

COMMENTS

This section sets out the limitations on
access in section 438taY(11¢B).

§ 99.13  Access rights.

The right of access specified in § 99.11
shall include:

(a) The right to be provided a list of
‘the types of education records whrich are
maintained by the institution and are di-
rectly related to students; '

{B) {The right to inspect and reviewl
the content of those records;

{(c) The right to cbtain copies of those
records, which may be at the expense of
the parent or the eligible student (but
not to exceed the actual cost to the
educational institution of reproducing
such copies) ; .

() The right to a response from the

« i1 Lonor )

" institution to reasonable requests for ex-

planatlons and interpretations of those
records;

&) The right to an op‘xzrtumty for a
hearing to challenge the content of those
records under subpart C of this part; and

) (If any material or document in
the education record of a student in-
cludes information on more than one -
student,] the right [to Inspect and review
only such part of such material or docu-
ment as ralates to such student or to e
informed of the specific information con~
tained in such part of such material.}

(20 G.8.C..1232z(n) (1) (A))
- COMMENTS

Section - 438(a) (1) (A) establishes a
rizht “to inspect and review” and pro-
vides that procedures must be established
for allowing secess. This section attempts
to make a “right of access” meaningful.
Authority for meaking such judgments
may be found In section 438¢f) which
states that the Secretary shall take “ap-
propriate actlons” to enforce provisions
of thesection. “Appropriate actions” may
be Intarpreted to include the issuance of
regulations which further the statntory
intent,

»

Paragraph (a) Is necessary because
access could not be meaningful if parents
or eligivle students were not informed of
what types of records the institut .ou
‘might have on a student.”

- Paragraph (b) sets out statumrv Ye-
gquirements.

Paragraph (¢) is necessary becaunse &
right to obtain copies s an essential part-
of a right of access. It should be noted:

that a counterargument may be made
azainst including o right to copy: such a
right might subject parents or students
to undesirable pressurses from third
parties to turn over their entire records

(for third parties to make admission, em-.

ployment, credit rating, cr other de-
cisions) and that such = right should not
be included in a right of access.
Paragraph (d) Is necessary so that
parents or elizible students may have an

opportunity to have any part of the rec- .

ord explained to them.

Paragraph (e) sets out ihe section 438
(a) (2) reguirement which is set.out more

fully in subpart C;

Paragraph (f) sets out statutory l:m»
guage of scoction 438(a)(1)tA)). The
Buckley/Pell statement contains the fol-
lowing elaboration:

In general, it is intended that the parent
would be shown the sactual dovuments con-
teined in the child's edueation récoids. How-
ever, under certaln circumstances this mignt
not be possible-~where, for instance, it is itm-
possible -to separate Information about one
student. from that about Others. 188 4ty
dent's name Is.¢ne in-a long list of nages’
would violate the others’ right ta privacy ta
have the entire list shown to that students
parents. In such a situation, the responsibil-
ity of the educational agency or institution
is to make the information concerning the
student known {o the parent without nc&ua!»
‘1y having to show him the document. °

(Cong. Rec. B. 21488 (daﬂy ed., Dewm"er

13, 1974)
§99.14 Destruction of records,
Educaiional institutions are not pre-

cluded under this part from destroying .

any records, if not otherwise preciuded
by law, except thet access shall be grant-

ed under § 99.11 prior to the destruction-
of education records where the parent:
or eligible student has reqnested sulr

access,
(20 1.S.C. 1232z(a))
COMMENT

The statute does not by its terms pre-
clude the destruction of records.

In a floor discussion of the amend-
ment to section 438, the following col-
logquy took place between Senators Mc-
Intyré and Pell: -

Mr. Mclnryns, * ¢ ¢ I would aypmmm the

Senator's telling me whether my under-

standings on these three points are correet,.

The act §5 not designed to require the re-

tention of records or to requirs that institu-
tlona continue toretain and use records thas
bave heen used In the past. ¥n fact, it coutd
be snld that the wet's purpeses are best
achieved when fewer records ore Kept and
used, '

Mr. Peie, ¢ ¢ ¢ the points he has. ra!scd
are correct,

' (Cong. Reo, smm, {datly ed., December 13,

1974) |



Educaticﬁn Daily Supplement

' $99.15
Enach ellucattonal institution [shall

i
i

It seems réasonnble to assume that 1t
would be appropriate for institutions fo
review their record-keeping policies and
remove and destroy. inappropriate or use-
less data which should not be maine
tained. However, it would not be con-
sistent with the underlylng purposes of
the legistation Ior institutions to destroy
informatioh after parents have requesbed
access to 1§ without allowing the parents
an opporthnity to review the informa-
tion. .

lrocedures for granting access.

 establish appropriate procedures for tha

granting of a request by parents for
access fo the education records of their
children} or by eligible students for

- lmore than forty-five days after the: xe-
" quest has been made.],

"8 69,20 ,

4

20 U.8.0. 1232¢(8) (1) (A))

CoMMENT

This section is drawn from sect.on
43883 (11{(A)) of this Act.

Subpart 'cm-(:haltenges to the Content ol
Records

‘Rigltt 1o a heurving,

Each educational agency and institu-
tion shall provide parents fof students],

Cand eltgible students, twho are or have

been in attendance at s school of such
sgency or at such institutionl {an op-

portunity for a hearing by such agency

or institution) [to challenge the content
of such students’ education records in
order to insure that the records are not
Inaccurate, misleading, or otherwise in
violation of the privacy or other rights

- of students, and to provide an oppor-

tunity for the correction or deletion of
any such inaccurale, misleading, or
otherwise ineppropriate data contained
therein and to lusert into such records a
written explanation of the parents] and
eligible students [respecting the content
of such records.]

130 U.S.C12328(a) (2))
COMMENT

“This section is drawn from section 438
(a)(2) of the Act.

.

The Buckley/Pell Statement provides

the following elaboration as to what

© . types of hearings and challenges are con-

templated by section 438(a) (2):

The amendment i{s itended to require
educational agencies and institutiona to con-
form {o falr information reocord-keeping
practices. It 18 not intended to overturn sa-
tablished standards and procedures for the

- challenge of substantive Geclsions made hy

tha institution, It is intsnded, however, to
open the bases on which declsions are mads

to more scrutiny by the studsuis, or their

parents about whom decisions are being
msds, and to give them ths opportunity to
ohallenge and to correct-—or st lpast onter
an explanatory statement--inacqurate, mis-

 lesding, or Inappropriate information abous

them which may be in thair filse and which
may contrihuts, or have coatributed to an
tmportant dscision made sbout them by the
tnatitution,

access. .to thelr own education records-
within @ reasonable period of time, bus
in"'no “case’ shall access be withheld

|

- {
|

The law intends that parents have a full

and  falr ‘opportunity to present evidance -

to show that their childran’s records con-
taln imaccurnts, misleading or ptberwise in«
appropriata information. Ths hearjog should
be -haid and’ the institution's dsciston
rencered within a ressgnabls period after

the parsnt’s request. There bas been much
concarna that tha right to a hearing will
petToit & parent or student to contest the

grade given the student’s performance in a

. courss, That ia not intended. It is intended

only that there-be proredurss to challenge
the acecuracy of institutional records Wwhich

. record the grade which was actually given.

Thus, the parents or studeunt could seek to

correct an lmproperly recorded grade, but.
could not through the hearing required pur--

suant to this law contest whather ths teach.
or should have pssigned & higher grads be-
catsd tha parents or student believe that
the atudem \\u entitied to the higher

-grades,

On the ofher hand; i & chid has imm'f

Cor otherwize retargéd snd
pscial class or school, par-

labalad. my
puk Baide’

- ents wonld be able to review the msterials

“in-the reccéd which led to this institusional
- deciston, and. perhapa seeX pi -lessional as-
blstance, to'see whether these materials con-
tain inaccurate Iinformstion or erronecns
evaluations about their chuld.’

(Conz. Rec. £.21488 (dally ed., Decerber 13,

1974) 9 {
§ 99.21 . lulormal proccedings.

Educational institutions may attempt
to settle a dispute with the parent-of &
student or the eligible student regarding
the content of the student’s education

srecords through informal meetings and

discussions with the parent or eligible

student.
{20 U.8.C. 1232¢(2} (2) )
CoMMENT

Section 438(a) (2), which requires “an
opportunity for a hearing’” does not pre-
clude attempts to settle dispules by In-
formal means. Formal hearing pro~
cedures may only be necessary when such
informal means are not satisfactory to
the parent (or eligible student) or the
educational institution.

§99.22 Formal proceéding<.

Upon the request of either party (the

‘educational institution or the parent (or
eligible student)), the hearing required
by $99.20 shall be conducted under the
procedures adopted and published by the
institution - under §98.50)(5). Buch
procedures shall include ab least the fol-
lowing elements:

{a) The hearing shall be conducted
and decided within s ressonable perlod
of time following the request for the
hesring; .

) The hearing shall be conducted,
and the decislon rendered, by an insti-
tutional official or other party who does
not, have & direct interest in {he outcome
of the hearing;

(¢) The. parents or eligible student
shall be afforded a full and falr oppor-
tunity to present -evidence relevant to
the issues ralsed under § 89.20; and

{d) The decislon shall be rendered in
writing within a reasonable period of
time after the conclusion of the hearing.

(20 ‘U.B.’O.yﬂ(ﬂg(&) {2))

c.oumm .

'I'hzs section specifies certain due proc— )
oss- procedures which are felt to be
needed for a full and fair hearing. ’
The Buckley/Pell Btatement pa‘mfidei
the following guidanice:. :

The law i3 not specific conesrning tbe rw-
mab, procedure, or meshanlam for- the oofi=

“dluet of such & hearing at tho local lvel. It

15 the intent of the spomtse! e griend-
ments that ggain a rule of reason would be

“followed by those participants  davolved.

Since the hearing 1s to0 be conductéd ab the
local level, a detailed spoolfication of prote-
dures cannot be drawn that could poss:bzg
apply to each of the thousands of schnol dis~
tricts and colleges wcroés the nation. Fach- )
has & slightly different orgenizational struc-
ture and pattern of procedure. Obviously, tho
hearing mechanismm must be sdapied in sach
instanco. to conform, to these Individual aif-
ferences, In £0ma Cades, t JBehool district
might wish to ofér the parént s hewriag at
the distriot level; in vther mstazmee\dmpuus
about the content ol records might be beds
ter handied st the local school level. It is not
the intent of the Amendment to burden
schoolg with onsrous hearing procedurss.
{Cong. Hee. S
1714y.)

' .;uh?art D—Release of Pevsanafiy
tdentifiable Racords .

§99.30  Consent.

Educatmna} institutions shall not pare
mit access to or {the release of educa-
tion records or personally identifiable in-
formation contained therein other.than
directory information] [fof - studernts
withont the writien consént of their
parental tor the written consent of an
eligible student, to any mrty other than.
the following:

{8} {Other school otﬁcials cluding
teachers within the edueationsal institu-
tion or local educational ageney who
have been determined by such agency or
institution to have legitimale educa~
tlonalinterests;]

(b) [Qfficials of other schools or sciwol
systems in which the student seeks or

intends to enroll, upon condition that - -

the student's parents be notified of the
transfer, receive & copy of thoe recovd o
desired, and have an opportunity for u
hearinig to challenge the content of tie
record;} '

(¢ Subject to the conditions xet fortle
fu § 89.37, {authorized representatives oi
(l} the Comptrqlier Qeneral of the
United States, (2) the Secretary.l (>
the Commissioner, the Director of the
National Instlitute of Education. or the
Assistant Secretary for Edueation (20
U.B.C. 1221e-3(c) ), or {4) [State edu-
cational mxthonf.ics 3}

(@ I[In cormectlon with a s!_udems
gipgalication for, or receipt of, ﬁnaucml )

(e) [Biate imd local omciah or au-
thoritles to which such Information is
specifically required to be reported or:
disclosed pursuant to State statute
adopted prior to November 19, 1074;1
[Nothing in} {this paragraph shsll pre-
vent a State from further Umiting the
number or type of Siate or focil officialy -
who will continue to have access there-

© under;]

Janvary 7, 1975

. 21488 (daﬁyaﬂ Di-eewlm [ENE



Page 8

Education Daily Supplement

January 7,

1975 "

(f) [Orzanizations conducting studies
for, or on behall of, educational agencies
or institutlons for the purpose of devel-
oping, validsting, or administering pre-
dictive tests, administering student:aid
programs, and improving Instruction, if
such studies are conducted in such a
manner as will not permit the rersonal
identification of students and their par-
ents by persons other ihan representa-
tives of such organizations and such in-

formation will be destroyed when no

longar needed for the purpose for which

] it is conducted;1

(g) {Accrediting organizations In or-
der to car"'y out their accredmng func-
tions;)

(h) [Parents of a dependent student
of such parents, as defined in section 152
of the Internal Revenue Code of 1954;]) or

- . or pursuant to any lawfully issued sub-

poena, upon condition that parents and
the students are notified of all such or

* ders or aupoenas in advance of the com-

pliance therewlith by the educational
Institution.]

(300.8.C.12328(b) ‘-(1) )"
Comuzene

‘Thig section sets out the general con-
gent requirement (and exceptions thiere-

_to) for releasing data from student rec-

ords. (See section 438(b) (1) and (2)
the latter for the limitation on access
as well a5 release) and the excéptiéns
szt cul In sections 438(h) (1) (A)-(H)
and 433(h) (2) (BY)

Paragraph (a) sets out the statutory
language ‘of (b) (1)(A). It should be

" noted that the term “transfer” in para-

graph- (b) refers to the transfer of the
student’s record, and not the transfer
of the student.

Paragrdph (¢) Includes a list of those
officials who come within the definition
of “administrative heads of education
agencles” under section 408(¢c) of GEPA,
rather than referencing a definition else-
where in GEPA (for ease of comprehen-
slon).

Paragraphs (d)~(h) set oud 438(b) (1)
{D)-(H). Subparagraphs (E)~(¥) were
added in the amendment to section 438.
- Paragraph (1) sets out 438(b) (2)(B)
s being a fifth exception to the 438 (b)
(1), requirement for parental consent.

It should be noted that the require--

ments in section 438(b) relate only to
release of recorded data or information
from recorded data that is personally
identifiable. There are no restrictions on
oral communications not based on In-
formation from education records, nor
does section 438 forbld relense of data
that is not personally identifiable to a
student or his or her family (for ex-
:mple, release of statistical informa-
fon).

§ 99.31 Comtent ef comsent. ‘

‘Where the consent of & parent or
elgible student ts required under this
part for the release of education records,
it shall be In-writing, be signed and dated

by the person glving such consent, and -
- situations where institutions may have

shull Include (a) a spectfication of the

example,. i
want a duplicate copy of a transcript

[récords to. be released,] (b) [the rea-
‘sons for such release), and (¢) the names

of the parties lto whoml such records
will be relzased.
{20 U.8.C. 1232z (1) (1), {2) (A))

CoMMENT

This section Is based on section 438(b)
(1) and (b) (2) of this Act.

§ 99.32 Copy to be provided to parents
or cligible students.

‘Where the consent of a parent or eligl-.
ble student is required under this part
for the release of education records, [a
copy of the records to be released) shall
be provided cn raquest to (a) {the stu-
dent's parents] (or the sligible student)
and (b) (the student] who iz not an
eligible student, (If desired by the pax-

() (In compliance with judicial order,-€nisl.=

{20 USL. lsazg(b) (2)(A)
- CoMmENT
This section r2ts out one of the re-

quirements of section 438(b) (2) (A) and

interprets the phrase “if desired by the
parents” as modifylng. both “parents”
and “the student” so that coples need

not be automatically sent out whether.

or not desired by the parents. This seems
Justifiable because the parents or eligible

" students may be seeking the release of

data for their own purposes and may not
want a copy of anything relzased (for
they would not necessarily

each and every time they want it sent
to a college) . Further, It would be waste~
ful to require Institutions to provide
copies for the parents if they do not
want coples. In any cast, the regulation
provides parents and eligihle students
with the right to obtain copies on. re-
quest.

§99.33 Authority of parent to give

consent.

(a) Excepl as otherwise provided in
this sectlon, any parent of a student may
give s written parental consent required
under this part.

(b) Where parents. are separated or
divorced, a writteg parental consent re-

" qulred under this part may be obtained

from either parent, subject to any agree-
ment between such parents or court order
governing the rights of such parents,

(c¢) In the case of a student whose legal.

guardian is en institution, a party in-
dependent of the institution shall be ap=
pointed pursuant to State and.local law
to glve a written parental consent re-
quired under this part.

{20 U.8.C. 1232g(b} (1), (2))
COMMENT

This section:attempts to make clear
what 1s meant by “parental” consent.

Paragraph (a) provides that consent

s required of only one parent.

Paragraph (b) is proposed to deal with
situations where court orders or separa-
tlon agreements altect the rights of the
parents to exercisé control over declsions
affecting the child.

Paragraph (¢) Is designed to avold

U

interests -adverse to those of the child

80

and should not-controi declsions sbout
what information may be released about
the child (for example, if the institution
is approached by a researcher who will.

provide grant funds to the idstitution Ior
a study of the children, the institutio
may ‘not make a decision which ade-:

quately protects the children's privaey -

rightsy.. The child/student should be
represented by a third party who has no
conflicting interests.

There may still be problems under this A

provision if the third party zuar(han is

not duly appointed,

§ 99.35 Release of information for
health or sufety emergencies.

lease Information from education rec-
ords-to [appropriate persons) Iin cone
nection’ with' an :emergencyl [{f ‘the

‘knowledge of such-information Is neces-

-~ (a) Educational institutions may ra.

sary to protect the health or safety of &

student or other perscns.}

(b¥ The factors which should be taken

into account in determining whether

records may be released under this gec- -

tlon Include the following:

(1) The seriousness of the threat to
the health or safety of the student or
other persons;.

(2) The need.for aueh records to meet
the emergency; -

(3) Whether the persons to whem such

‘records are released are in g ‘position to.

deal with the emergency: and™
(4) The extent to which time i3 of the
essence in dealing with: the emergency.

_ (¢) Paragraph (a) of this secﬁon wiu i

be strictly construed.
(20.9.8.C. 1233g(b) (1) (1)) )
COMMENT

This section is required by section

438¢b) (1) (). The Buckley/Pell State-
ment provides the following elaboration:

« » . under certaln. emergency situations
1t may become necessary for an educational
agency or instisution to release personal in-
formation to protect the health or safety of

- the student or other students. In the case of

tho outbreak of an epidemic, it is unreatistic

to expect an educational oficial to seek con-

sent from every parent before. s health warn-
ing can be issued. On the other hand, a blan-
ket exception for “health or safety” could
lead to unnscessary dissemination of per-
sonal Informatlon. Tharefore, in crder to as-
sure that there are a.dequate safeguards on

this exception, the amendmenta provided’

that the Secretary shall promuigate regula-

tions to implement this subsection. It is ex- "

pected that he will strictiy limit the applica-
bility of thia exception.

(Cong. Ree, B.21849 (daily ed., December 13,
1974))

It was determined that providing any st -

of examples woyld inevitably not be in-
clusive. In determining whether a bona
fide emerrency exists, institutional offi-
cials should be aware that the exeeption
is to be construed narrowly. The criteria
provided In paragraph (b) are intended

as factors which would normally be used :

es a'matter of common sense. -
§99.36

forth in §99.30¢(a), release of records

Release to other school officials.
For the purposes of the exception set



smeng the component units of an edu-
catlional institution (such as the various
colleges which may comprise a univer-
sity) will be considered to be a releass
to other school omclals of that institu-
tion.

{30UsC. I%Eg(b) (1) (A))

§ 99.37 Releaso lo Federal and State
officials.

{8) Wothing in thiz part {(shall preclude
asuthorized representatives of] the offi«
elals listed in § 98.30(c) [irom having
aceess to student or other records which
may be necessary in connection with tha
eudit and eyaluation of Federally supe
ported educption programs, or in cone-
nection with the enforcement of the Fed-
eral legal réqmmmants which relate to
such programal.

(20 U.8.0, 12528 (b} (3)) .
(1) As uskd in this section, the te

- “authorized representatives” may include

contractors,

(¢) Except (1) whera the consent ol a
parant or eligible student has heen cb-
tained pursuant to §§ 99.31-99.33 (sub-
ject to the provisions of ssciion 440 of

the General Education Provisions Act),
or (2) [when collection of per’sonany

identifiable information s specifically

-authorized by Federal law, any data col-

lected byl the officials listed in § 99.30
(¢), fshall be protected in a manner
whieh will not permit the personal den-
tification ‘of students and their parents
by other than those officials, and such
personally identifiable data shall be de-
stroyed when no longer needed {or such

ewdit, evaluation, and enforcement of

Federnl legal requirements.) ~
- CoMMENT
““Phis section sets oub the requirements
of section™438(h) (3).
Bection 438(b) (3) provides that insti-
tutions may not deny the officlals listed
in §99.30(c) access to records for cer-

taln purposes, bubt may Hmit what data

they may take away from such records,

It was considered whather ihis section
should include a provision stating what
limits are or are not placed on data-col-

" lection by the Gifice for Civil Rights

(OCR)Y, However, i has been determined
that section 438 does not restrict OCR's
abllity to obtaln personally identifiable
data in connection with the enforce-
ment of civil rights requirements,

. §99.38 Record of nccess.

() [EFach educational agency or in-
stitution shall maintain a record, kept
with the education records of zach stu-
dent, which will indicate alll parties

» lother than those specified in] § 35.30(a)

{which have requested or obtalned ap~
cess t0 a student’s education records
maintained by such educational agency
or Institution and which will indicate
specifically the legitimate Interest that
. each guch] party (has ln obtalnlnx this
informsation.}

(M) {Buch record of access shall be
oavailable only io parentsl or cligible
students, [t0 the school official and his)
or her {assistants who are responaible for

+ the custody of such records, and to per-

sons or organizations authorized fn, and
under the conditiony ofl § 9530 (a) and
(c) (a3 2 means of auditing the operation
of the systema.] |

@0 U.S.C. 12322(b) (4) (A))
: CoNMENT

This section sets out the requirements
of section 438(b) (4) (A).

§ 99.39 Transfer of mfcnnamm by third

partlies,

(2) Ed\,.cat!onal inst!..utions ahall
ot releass [personal information] on a

student except lon the condition thatl

tha . party to which the information is

*being [transferred]l [will not permit any
othar party to have access to such infor-

mation without the written consant of
the parents! or of ths eligible student
. () Educational institutions shall in-

clude, with any information released to -

a party under paragrapit (a) of this aece
tion, & written statement which informs
such party of the requirement set forth
in paragraph-(a) of thls section.

(20 vUsc. 12323(b) (4)(B))
: f CoMMENT

“This sectiomsets out th° requirement
contained in section 438(b) (4) (B) and

requires institutions to provide a8 written -

statement to-those to whom data Is re-
leased tnhat they cannot subsequently
release the data, in personally identifi-

able form, to any other party without ob-

taining consent of & parent or of an
eligible student.

§ 99.140 Directory information,

‘{Any educstional agency or institu~
tion making public directory information
shall give public notice of the categories
of information which it bas designated
#s such information with respect to each
student. aftending the institution or
sgency and shall sllow a reasonable pe-
riod of time after such notice has bheen
given for a parent to inform the instl

tution or agency that any or all of the

information designated should not be

- released without the parent. 8 prior con~

gent.)
(200U 8. c 1232z (a) () {B))
ConMmENT

This section is required by section 438
(a)(5)(B),

Subpart E~Enforcement
£ 99.60 Office and review board.

The Secretary 1s required to establish
or designate aen office and review board
under section 438(g) of the Act. The of-
fice will investigate, process, and review
violations, and complaints which may he
filed concerninyg alleged violations of the
provisions of section 438 of the Act and
regulations in this part. The review board
will sdjudicate cases referrecl to it by
the office. )

{200.8.C. 1232g(g)) ;
s 99.61 Assurances requared—-—generxﬂ.

-Tivery application, proposal, and plan-
- sgubmitted to the Commissioner by an

educational institution (for a grant, con-

¢

tract loan; or any other fyps n: zuum:;g
under the programs rely
§ 90.1¢a)y ahall, aaum&m to its 8p-

o o

provel and the extension of any Faders] ¢

. funding pursuant to the sbhplication; (a)
 contain or be accompanied by an sasur.

. .ance that the educationsl insbitution
. making such application is In compilance

and will continue to comply with the

provisions of section 438 of the Act and

the regulations In this part, or (b) make

specific reference to such an assurance.

previously “filed with the Secmtnry by

-that lnstitution. .

(20 vac. xzazg(m
ComMstent

for such an sasurance in section 638, seo-

White thers is no exphcit reqmreman&_

tion 438(1) stales the Becretary shall -

take appropriate nction to enfores the'
provisions of section 438. Purthér, the

‘statutory langusge “no funds shalt be

~made available” woult seem to authorize
“the Becretary to require some sord of gs-

surance ns & condition of funding to
enable the Commissioner to know
whether he is making fundas avatiabla to
& recipient who i8 I & position to com-
Ply with the requirement. Becauss some
‘agencies or institutions may not be able

to come inte complignee imumediately, be.

canse of conflicting State laws, section
99.63 makes aliowaneces for such gircime-

stances. This approsch is suthorized by

428(£), which states that: termination
may na’e occir until the Seeretary has

determined. that complianse tannet be

obtained by voiuntmmns
§ 99.62 Assuranecs requiredewsubgraits

and subvoniracts.
Any educational institution which re-

ceives funds under a Federal program.

referenced in’ §99!€a) “shall, 58 a
dition to making any of such funds avail-
able to another edueaiiomal institution
{whether by subgrant, contract, subcon-

tract, or otherwise), reguire such segond - '
inst.tt.ution to subm!& to it an ussuratce

that the other institution is in compl-

snce and will continys to comply with
the provisions of seetion 438 of the Act

- snd the regulations in this part,
{20 U8B0 1282g(0))
T §99.63. As&uranewaﬁm wnk Sgate

or local law.

{8} In the event that an educational
institution, cannot provide the assur-
ance required in $§ 99.61 or 99.62 because
a State or local law confitets with the
provisions of section 438 of the Act or

the regulations in this part, the Insti- ~

tution shall so state in each of its appli~
cations, propesals, and plans submitted
to obtain Federal funds which are sub-

Ject to this part, given the text and legal
walve -the -

cliation of the conflloting law.

() (1) The Becretary may
requirements in §3 99.61 and $5.63 for n
limited pertod of time under the ctrcxm
stances seb forth in parageaph (a)
this section.

{2) The walver will be grantaa m:f»

for such perfod A3 may be reasonsbly
‘neeessary for the pertinent State or local
Jegislative body {(and/or executived ‘fo
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have an opportunity to aller the eon-
flicting State or local law to bring it
into conformity with section 438 of the
Act and this part.

(c) During the period of & walver un-
der paragraph (b) of this section, the ed-
ucational institution to which such
waiver applies will not be penalized with
rezard to the availability of Federal
funds. :

(20 U.S.C. 1232g{1))
§ 99.61 Reports and records. .
Each educational institution shall (a)

. make'such reports, i such form and con=

taining such informatfon, as the Office
or the Review Board may require to
carry out its functions under this part,

‘and (b)":kéep such records and afford

such sccess thereto’ as the OfMce or the
Revlew Board may find necessary to as-
sure the correciness of such reports and
complance with the provisions of sec-
tion 438 of the Act and this part.

(20 U.S.C. 1232g (1), (8))

§ 99.65 Complaint procedurc.

(8) Complaints regarding violations
of section 438 of the Act or of the regu~

_ lations in this part shall be submhbed to

.

the Oflice In writing.

(b) A complaint must be received by
the Office not later than 180 days from

“the ddte of the alleged violation unless-

the time for submission is extended by
the Office. .
(¢) (1) The CGifice will notify each com-
plainant and the educatlonal institution
egainst which the violatlon has been al-
leged, in writing, that the complamf has

. been received.

(2) 'The nctification to the institution
under paragraph (¢l(1) of this section
shall include the substance of the alleged

" violation and such Institution shall be
. glven an oppartunity to submit a written

response,

(d) (1) The Ofes will investizate all
timely complaints recetved to determine
whether there lras been a fallure to com-
ply with the provisions of section 438 of
the Act or the regulations In this part,
and may permit further written or oral
submissions by both parties,

(2) Following its investigation, the Of-
fice will provide written notificationof its
findings, anad the has!s for such findings,

" fo the complainant and the institution

Involved.

(3) If the Office finds that there has’

been & fallure to compiy, it will include
In its notification under prragraph (d)
(2) of this section, the specific steps
which must be taken by the educational
institation to bring such mstitution into
conmmliance, The notification shall also
set forth a reasonable period of time,
glven all of the circumstances of the case,
Lor the institatian to veluntarily comply.

(e) X! the educational Institution does
not come into compliance withiln the pe-
riod of time set under paragraph (d) (3)
of this section, the matter will be referred
to the Review Board for a hearing under
§4 $9.85-99.69, inclusive,

§ 99.66 ‘Terminalion of funding.

If the Secretary, after reasonable no-
tice and opportunity for a hearing by the

. Review Board, (1) finds that an educa-

tional institution has failed to comply
with the provisions of section 438 of the
Act, or of the regulations in this part,
end (2) detarmines that compliance can-
not ba secured by voluntary means, he
shall issue a declsion, in writing, that no
funds under any of the Federal programs
refersnced in § 93.1¢a) shall’ be made
available to that educational Institution
(or, at the Secretary's discretlon, to the
unit of the educstional institution af-
fected by the fallure to comply) until
there is no longer any such failure to
comply.

{20 ©.8.C. 1232g(1))

§ 99.67 Hearing procedures, -

(a) Panels. The Chalrman of the Re-

view Board shall designate Xearing
Panels to conduct one or more hearings
under § 29.66. Zach such Panel shall con-

- 8is% of not less than three members of the

Review Board, The Review Board may, at
its discretion, sit for any hearing or class
of hearings. The Cheairman of the Re-
view Board shall designate himself or any
other member of a Panel to serve as
Chalrman.

(b) Procedural rules. (1) With respect
to hearings involving, in the opinion of
the Panel, no dlspute as to & material
fact the resolution of which would be
raaterially assisted by oral testimony, the
Panel shall take appropriate steps to af-
ford to each party to the proceeding an
opportunity for preseniing his case at

- tha option of the Panel (D in wholeorin

partin writing or (i) in an informal con-
fersnce before the Panel which shall
eford each party: (a) Sufficlent notlce
of the issues to be considered (where such
notice has not previously been afforded) ;
and (b) an opportunity to be represented
by counsel.

(2) With respect to hearings invelving
& dispute as to a material fact the reso-
lutfon of which would be materially

“assisted by oral testimony, the Panel shall
afford each party an opportunity, which .

shall include, In addition ‘to provisions
required by subparsgraph (1) (i1) of this
parazraph, provisions deslgned to assure
to each party the following:

() An opportunity for a recofd of the
proceedings;

(1) An opportunity to present wit-
nesses on the party's behalf; and

(i11) An opportunity fo cross-examine
other witnesses elther orally or through
written Interrogatories.

{20 U.8.C. 12323(8))
COMMENT

This section and the sections which
follow are drawn, with some modifica~
tion, from the procedures established by
the Secretary for the ‘Grant Appeals
Board, 45 CFR Part 16,

§99.68 Hearing. hefore Panel or lln-nr-
ing Officer.

A hearing pursuant_to 599.67(13)‘2»
shall be conducted, as determined by the
Panel Chalrman, either hefore the Panel
or a hearing officer. The hearing officer
may bLe. (a) one of the members of the
Panel or (b) a nonmember who is ap-
pointed as a hearlng examiner unde.
U.S.C. 3105.

(20 U.S.C. 12323(g)) ,
§ 99.69 Initial decision: final decision.

(a) The Panel shall prepare an Initial
written declsion, which shall' Include
findings of fact and conclusions based
thereon, When . a hearing is conducted
before a hearing officer alone, the hear-
ing officer shall separately find and state
the facts and conclusions which shall be
incorporated In the initial decision. pre-
pared by the Panel, - y

() Copies of the initial’ decxsion,,‘,‘
be mailed promptly by the Panel w each
party (or to the party's counsel), dtrd.to
the Secretary with a notice affording
such party. an ‘opportunity to submin
written comments thereon to the. Ssc-
:jetary within o specified ressonable

me

(c) The initial decision of the Panel
transmitited to the Secretary shall be-
come the final decislon of the Secretary.
unless, within 25 days after the expira-
tion of the time for receipt of written
comments, - the Secretary advises the

‘Review Board in writing of his deter-

mination to review such decision.

(d) In any cese in which the Secre-
tary modifies or reverses the initial de-
ciston of the Panél, he shall accompany
such action by written statement of the
grounds for such modificatlon or re-
versal, which shall promptly be filed
with the Review Board.

(e) Review of any initial decision by
the Secretary shall be based upon such

-decision, the written record, if any. of

the Panel's proceedings, and written
comments or oral arguments by the par-
}ies. or by their counsel, to the proceed-
ngs.

(f) No decision under this section
shall ' become final until it is served upon
the educational institution involved or
its attorney.

(20 U.5.C. 1232g(1))

[FR Dot.75-255 Fiied 1-9-78;8:45 am}

-
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; Dear NSBA Dlrect Afflllate._f'-'u’.

Here are the fbrtnlght s natlonal developments in educat1o -.

THE DEPARTMENT OF HEALTH EDUCATION AND WELFARE ISSUES RULES AMENDING

THE TROUBLESOME PRIVACY LAW. Just before adjournment last month, Congress

passed a series of amendments designed to smooth out wrinkles in the controver51al

- new student privacy/scheol records law.. HEW quickly responded to the changes that
- clarified some parts of the hastily-drafted law passed last summer, and issued

- tentative rules and regulatlons a few days after President Ford approved the 1egls-

_ lation.

‘The 1aw,‘forma11y known as the Family Bdﬂcation Rights and Privacy7Act_of~1974,_
'will certainly cause sweeping changes in the ways schools receiving federal money

- handle student records. The law guarantees parents the right to see their children's
- records, lets parents correct any errors through formal and informal hearings, and .- -

-severely limits access to school records by outsiders. In addition, parents' rlghts _

transfer to students at age 18. The law is fairly comprehensive and covers all

- school '"'records, files, documents and other materials" that directly relate to in-

.e"personal notes and memos kept by teachers or other school employes such as a note-
. - book containing observations to help a teacher be more accurate at_grading time..
. The law and regulations say parents have the right to '‘inspect and review'' any

“apply to their own chlldren

dividual students. But the law does not cover personnel records and also excludes

school records dealing with their children, and parental requests must be granted
within 45 days. Parents also must be given a copy of any records they request, but

respond to reasonable requests by parents to interpret or explain items in studen
files. But if parents ask to see certain records containing ‘information on more
than one student, they are entltled to see, or hear about, only'those parts that o

(.

Aithough the law glves parents access to their chlldren S records the regulatlons -

~ the school may charge parents for reproduction costs. In addition, schools must ‘;’;F
ts!

. say that schools are not required to maintain these records past thelr usetulness.

In fact, based on a clear intent of the law, HEW is trying to encourage schools to.

1y requested by a parent.

; .

destroy any unnecessary records. The only restriction on the destruction.of records =
is that schools are prohibited from destroylng any 1nformat10n that has been proper-_*

(STURY CONTINUES ON NEXT - PAGE)

Washmgfon Fasfreport the direct line between -school board leaders and educahons

fast-changing national poce, is issued fortnightly as part of -
the Direct Affiliate Services Program of the National School Boards Association.

Material herein is cepyngbnd Reprodugtion in whole or in part by any means whatsoever is expressly forbidden without priof written consent of the pubilisher,
valnhed by the Notionof School Boards Associotion + Headquarters: Stote National Bank Plaza, Evanston, 1. 60201 - « Tolephone (312) 849.7730,

.. - Direct inguiries con 3 Washing Fuunnn 1o National School Boords Association, 1120-C itut Ave,, N.W., Wathington, D. C. 20034 » "m {202} m-jm




84

NSBA Washington FASTREPORT: 1/17/75 ([ —
. - ol

Once they have seen their children's records, parents have an opportunity to correct
any errors through formal hearings. At the hedrlnc, parents may ask for correction

or deletion of any 1nformatlon, and have the right to present evidence to rebut any
information contained in the files. If school officials still insist the records

are accurate and therefore not in need of amendment, parents can insert an explana-
tion into the file portraying their side of the story. It is clear, however, that
the law is not intended to upset normal decision-making in the schools For instance,
hearings are not required when students and parents think a grade was too low, but

a hearing may be necessary if parents have reason to believe a grade was 1mproper1y
recorded throuch a clerical error. The hearings are especially designed to review
the facts and assumptions used in evaluating students ‘such as assignment of a poor
learner to a class for mentally retarded. For the most part, problems under the
privacy law will center on differences of opinion and understanding between school
officials and parents. Therefore, the regulations encourage schools to settle dis-
putes informally and reserve the formal hearings for serious conflicts.

The new law leaves school dlstrlcts reasonably free to determlne their own hearlng
procedures, and the school board does not necessarily have to hold the hearing it-
self. 1In fact, since most disputes may be based on interpretations of facts or on
judgments made by teachers, many school districts may let building principals or
even assistant principals handle hearings with the school board standlng by to hear
any necessary appeals. :

But the HEW regulations do set some basic formalities: requests for hearings must

be granted within a reasonable period of time; hearings must be chaired by an offi-
cial who has no stake in the outcome; parents must be given a ''full and fair" oppor-
“tunity to present their case and relevant evidence; and decisions must be in writing
and delivered to the parents within a reasonable period of time. And parents who .
are dissatisfied by the hearing procedure at the 1ocal level can appeal to the feder-
al government. _

The law also limits dissemination of information contained in school files, and re-
quires that parents give written permission before a school can release information
to outsiders. Schools will have to develop special forms for release of student in-
formation, and parents will have to sign and date the form, stating specific inform-
‘ation to be released, who will receive the information, and reasons for the release
of information. If they so desire, parents must be given a copy of the information
being released. o : - |

Schools alsc must keep records of individuals or organizations that receive informa-
tion about students. A list for each student will stay in the student's personal
file, and will show to whom records were given and contain ''legitimate educational'
reasons why records were released. This 1list can be seen only by school officials
responsible for record-keeping and by parents. Outside parties gaining access to
student information are forbidden to share the information with anyone else. And
schools are required to ‘restate this rule 1n wr1t1ng each time they hand over stu-
dent data. L e

In order to get around the cumbersome consent requirements needed when information
is released, the law and the HEW regulations set up several exceptions. Schools
may, without consent, rclease what the law calls "directory information'' on each

-2 -



NSBA Washington FASTREPORT: 1/17/75

[~ 85

student. This includes name, address telephone number, date and place of birth,
area of study, school act1v1t1es welght and height (for athletes), dates of atten-
. dance, honors and awards, and the previous schools attended. Schools may include
these facts in its definition of ''directory information', but must first notify
parents of the definition, and parents can demand that certain data be withheld.
Necessary school records can also be given without parental permission to:

**school officials,. including teachers, who h- 2 "1egitimate educational interest"
in a student;

**officials of schools in which a student wants to enroll, provided that parents
are told in advance what information will be sent, receive a copy if they wish,

and are given an opportunity to challenge the information in a hearing;

**%officials of the U.S. General Accounting Office, HEW, and state education depart-
ments who need specific data to evaluate federal programs or enforce federal laws;
**anyone offering financial aid to a student;

*%*state and local officials who, under any state law enacted before November 19,
1974 (the effective date of the prlvacy law), are requlred to get spec1f1c 1nform-
ation;

**accrediting institutions; ‘

*%*testing and research organizations, such as Educational Testing Service, as long
as confidentiality is malntalned and records are destroyed after they are no longer
needed;

mcdlvorced parents who support a student, even though a step parent or guardlan
may be holding other parental rights; and

**anyone else, if required by a court order or subpeona, although schools must tell
parents before they comply with the subpeona or court order.

~ Furthermore, the regulations recognize that other kinds of information can be re-
leased without consent: first, nothing in the law or regulations prohibits verbal
communlcation of information not culled from files; second, statistical data that
does not in any way individually identify any student may be released; finally,
schools can give information to -"appropriate' persons in an emergency situation if

common_sense dictates release of the information is urgently needed to protect some-

one's health or safety. - . .- ... . . R R

Perhaps the most burdensome part of HEW's regulations are requirements that schools
notity parents of their rights at least once each year, but the regulations do per-
mit schools to use whatever commmications medium seems appropriate. Schools must
tell parents several things: kinds of records kept on students; school employes
responsible for record-keeping; school policies on record-keeping; procedures for
gaining access to student records; procedures for challenging the contents of the
records; cost of obtaining copies of records; kinds of data defined as ''directory
information"; and any rights and requirements established by the privacy law. - In

- addition, notifications provided each parent must be in the parent's language to
ensure full communication.. Enforcement procedures for the law are complicated, but
HEW has formidable persuasive powers -- 1t can threaten to cut off aid to a school
-district that does not comply with the law. A special HEW office will receive com-
plaints from parents and will take information from both the parents and the schools.
The office will investigate and, if it finds that a school district is in violation
of the law, give the district a chance to comply. If the school district still re-
fuses to obey, the matter will go before a review board for a hearing and then, if

-3 -
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necessary, to the HEW Secretary. ‘To obtain copies of the regulations write:.
National School Boards Association, 1120 Connecticut Avenue N W., Washington,
D.C. 20036.

e T L L T T et L e Y

‘i:xxx*~xx****x:‘:xx**:’:s**xx*****x*k***r?*x

THE GENERAL ACCOUNTING OFFICE "FLUNKS" FEDERAL VOCATIONAL EDUCA-
TION PROGRAMS. Federal vocational education programs have failed in their
major purpose, to spur greater state and local spending for vocational train-
ing, according to a report recently released by the U.S. General Accounting
Office (GAO). The report also accuses some state education departments of
padding their administrative budgets by sending less money to school districts,
and the report suggests that some states were not giving money to the neediest
school districts. In addition, the report also charges that federal programs
often neglect disadvantaged and handicapped students, promote sex discrimina--
tion, and do not provide the training needed to get a job. The GAO specifi-
cally charges that some states are ignoring a legal requlrement that portions
of their federal funds be set aside for the training of low-income and handi-
capped students. Other states reportedly use course catalogues which suggest
that some classes are designed for only males or only females. One of the
‘most serious aspects of the report is the charge that vocational education
programs are not sensitive to the needs of the job market -- meaning that
only one-third of secondary school vocational education graduates were able
to find a job that they were trained to do. The GAO report also says many -
“vocational training classes are based on theory and ''simulated' work exper-
ience rather than practical training in job-related skills. The report also
criticizes the absense of career counseling and the failure to keep records
on the job success of graduates, information that is necessary to determine
'if the program actually works. Finally, school boards should be aware that
GAO suggests that federal vocational education programs are too often limited
to public schools. The report suggests taking away some public school money
and giving it to vocational education programs conducted on military bases,
private businesses, profit- making schools, and the "prime sponsors' that have
been established 1n communities to run the Federal Comprehen51ve ‘Employment

and Training Act manpower program.
***:‘:***xm*r**xx***x*xxx*xk***r:’:**xki‘***

‘SCHOOL BOARD MEMBERS ARE VORACIOUS READERS, NATIONAL MAGAZINE
DISCOVERS. Nearly 3,000 books are published cach year in the English-
~ speaking world that are of some special interest to school board members, and
- each year, in its December issue, The American School Board Journal calls on
school leaders from throughout U.S..and Canada to identify those couple of -
hundred that are of most importance. This past December, Journal published
‘reviews of the 247 books chosen as having special significance for school peo-
- ple, and offered to arrange purchase and shipment from publishers of those
books its readers wanted. This week, Journal Publisher Harold V. Webb report-
ed that school board members and administrators from 30% of the school dis- .
tricts of the U.S. and nearly 10% of those in Canada have thus far taken
advantage of the nonprofit service -- which doesn't expire until February 15.

Next Washington Fastreport: January 31.

NATIONAL SCHOOL BOARDS ASSOCIATION
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A‘H’ad't ment E’
Nevada Parent Teacher Asanttahnn (PTA|

January 30, 1975 | ) 1

Mr. Chairman and members of the Education Committee

I am Shirlee Wedow, Coordinator of Legislative Activities for the Nevada PTA,

Nevada PTA urgess the passage of A.B, 21 the law to "establish rights, duties
concerning public school pupil records". We believe this bill if enacted will
bring Nevada in compliance with the requirements of the Family Education Rights
and Privacy Act of 1974.

This law, as does the Federal law, establishes policies to protect the rights
and privacy of parents and students, and gives parents the right to see and
challenge information in their children's school records.

. The Nevada PTA strongly supports such efforts. We have long been concerned
about the threat of privacy inherent in the growth of student data banks systems.
We stress the need for careful procedures to avoid misuse of private information
or unrestrained access by unauthorized parties without the written coensent of

parents.



A S

1\ .DATE: January 30, 1975

LEGISLATION TO BE CONSIDERED: _AB 21  An Act relating to public schools:

establishing the confidentiality of certain records; providing for access

—to and correction of such records: and providing other matters properly.

relating thereto.
PLEASE PRINT LEGIBLY

Only +hose persons who have registered below will be permitted to speak.
All perrors wishing to present testimony will please sign in below,
stating tiL.~ir name, who they represent, and whether they wish to

speak for or «-ainst the matter to be considered by the committee.
Witnesses with lo..> testimony on matters before the committee are
encouraged to present (heir information in writing and make oral
summary limiting it to five ndinutes or less. If you wish to speak

more than five minutes please c~ntact the committee chairman or

the committee secretary. Questions “~om other than committee members
are not in order and are not allowed. No o« niause will be permitted.

FOR

REPRESENTING
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