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MINUTES 

ASSEMBLY COMMERCE COMMITTEE - NEVADA STATE LEGISLATURE 

58TH SESSION - MARCH 24, 1975 

n ~ .,...... 
;_,, \·.I' . .,,,.. 

O~?l 
'l'he meeting was called to order by Chairman Robinson at 2.: 15 P .M. 

MEMBERS PRESENT: 

MEMBERS ABSENT: 

SPEAKING GUESTS: 

Mr. Benkovich 
Mr. Demers 
Mr. Getto 
Mr. Harmon 
Mr. Hickey 
Mr. Moody 
Mr. Schofield 
Mr. Wittenberg 
Mr. Chairman 

None 

Patti C. Beldon, General Contractor 
George Vargas, representing 9 major oil companies 
Herb Nye, Nevada Service Station Association 
Gary Nelson, Nevada Service Station Association 
Assemblyman Karen Hayes 

The purpose of this meeting was to discuss the following measures: 

AB 6 
AB 44 
AB 234 
AB 265 
AB 279 
Action taken on AB 308 
Action taken on AB 6 
Action taken on AB 234 

Discussion commenced with AB 6 which: 

Provides penalties for possessing, buying, selling, 
receiving, or offering for sale any motor vehicle 
or any part thereof whose identifying number or 
mark has been altered, removed, or concealed. 

Mr. Wittenberg at first thought the bill should be amended to 
include "major component part" but decided there could be a 
legal question of what would be considered a major compenent 
part and felt it best to not specify. 

Mr. Benkovich was concerned about the felony provision in the 
bill and thought it should be changed to a misdemeanor. 

Mr. Demers commented that contrary to his original understanding, 
this bill was not requested by the Metropolitan Police of Las 
Vegas. Rather, it was requested by an individual on the police 
force. He also felt there would be difficulties in changing the 
felony provision to a misdemeanor because a felony involved a 
theft of anything over a certain worth and he didn't feel they 
could pass this bill as an exception to this definition of felony. 
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Mr. Demers then moved that AB 6 be "Indefinitely Postponed". 
This was seconded by Mr. Benkovich and unanimously carried the 
committee. 

Discussion then went to AB 308 which: 

Regulates mobile home parks and provides for 
mobile home warranty. 

There were amendments from Mr. Dreyer that were presented to 
the committee as well as amendments from .Mr. Hoy. Copies of 
both sets of amendments areattached hereto. Mr. Hoy's amendments 
were not accepted by the committee while Mr. Demers moved that 
Mr. Dreyer's amendments (No. 4560) be adopted. This was seconded 
by Mr. Harmon with all committee members in favor with the 
exception of Mr. Wittenberg and Mr. Getto who were not in favor 
of the adoption of these amendments. Much discussion ensued. 
Mr. Benkovich was concerned about the mobile home park owner 
as a businessman and felt he should be able to get rid of someone 
who is a nuisance without going through the provisions in this 
bill. He felt this bill would shackle the park owner and wanted 
the bill to read a contract could be.terminated without written 
notice within 3 to 6 months by either party. Mr. Demers said he 
would then be concerned about the owners of older mobile homes 
being put out of parks so that a certain rating of the park could 
be maintained. Mr. Demers favored passage of this bill. Dr. 
Robinson was concerned about the written notice of rules which 
would not be effective for six months. He felt this was a long 
time. Mr. Benkovich added that all the mobile home park owners 
in his district were against this bill. Mr. Wittenberg wondered 
if these problems could be handled by Consumer Affairs. Mr. 
Hickey said that is the reason this legislation has come to a 
head because of these problems remedied in AB 308 which have been 
occurring and the Consumer Affairs Division did nothing. 

Mr. Demers moved that AB 308 be "do passed as amended". This was 
seconded by Mr. Harmon and resulted in the following committee 
vote: 

YES 

Harmon 
Schofield 
Hickey 
Demers 

NO 

Getto 
Moody 
Wittenberg 
Robinson 

AB 308 failed to pass out of committee. 

Discussion then went to AB 279 which: 

NOT VOTING 

Benkovich 

Provides certain controls over Employment Security 
Fund and transfers revenue source to Unemployment 
Conpensation Fund. 

Mr. Hickey presents proposed amendments to this bill as well 
as a letter written by Floyd Lamb during the last session with 
regard to the Employment Security Fund. Copies of both these 
items are attached hereto. 
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After some discussion, Dr. Robinson said action would be deferred 
on this bill until after he and Mr. Hickey could get together with 
Earl Oliver to see if he concuq~ .. w±th. these p:toposed amendments. 

Hearing was then commenced on AB 44 which: 

Provides for payment to person making repairs to 
property covered by insurance. 

Patti C. Belden then spoke as a proponent of this bill. She and 
her husband own and operate J. Belden Construction Company of 
Las Vegas. She read her testimony of which a copy is attached 
hereto. In essence, their company specializes in insurance 
repair work and have been plagued with many problems, the most 
pressing of which include: 

1. The extreme length of time between the contractors completion 
of work and the insurance company's issuance of the draft. 
2. The totally ambiguous manner in which drafts are issued and 
forwarded. 
3. The extreme difficulty in obtaining a mortgage company endorsement. 

She said AB 44 is a beginning to alleviate these problems but she 
did have some proposed amendments were were: 

1. Sec. 3 #1, complaints should be filed with either the commissioner 
of insurance or the commissioner of savings and loan. 
2. Sec. 3 #3, the limit of $300.00 punitive damages a contractor 
may collect in court should be removed from the bill. 
3. All mortgage companies conducting business in the State of 
Nevada should be required to be licensed with the Commissioner 
of savings and loan. 
4. All mortgage companies should be required to have a "Reliable 
Managing Employee" (RME) within the state lines and that person should 
be authorized to inspect the repairs and endorse, for the company, 
drafts up to and including $1,500.00. 

She said the important thing is the amount of the drafts and how 
long they have been outstanding. The whole problem is one of total 
disorganization and this really is the idea of the whole bill. 

She said because of the time and added expense they must go to in 
order to obtain these drafts forces them to raise their bids on 
jobs. Therefore, insurance costs go up and consequently their 
premiums go up. She added that the lien laws are not utilized too 
often by contractors because they cost too much and do not always 
mean they will get their money. 

Dr. Robinson questioned the two week time limit in Section 2, Line 
11. Mrs. Belden said this was not in the bill when it was presented 
to the bill drafter and she did not believe it should be in the bill . 

Mr. George Vargas then spoke in opposition to AB 44 representing the 
American Insurance Association. He said in looking at the provisions 
of this bill he was at a loss to understand what was being attempted. 
He said it appears to be a problem with mortgage companies. He 
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recommended some changes in the bill. In Section 2, Line 4, 
he suggested this should read " .•. within 30 days after receipt 
of notice by the insured •.. ". With regard to comments made about 
failure to make out drafts in accordance with requests, he couldn't 
understand why that would not be a rather easy situation to remedy 
unless the request is from the assured or a named assured. Then, 
of course, the contract is with the named assured. That may be 
an assured and a mortgage company as their interest may appear 
but they are the contracting parties and unless they request the 
draft be made out to somebody else, the insurance policy being 
a contract is between the insurance company and the assured. 
Likewise, the situation of repairs should be signed by the insured 
because that is the person who is a party to the contract and 
who must be satisfied. Going on with the draftsmanship of the 
bill itself, with regard to provisions that a complaint may be 
made to the Insurance Commissioner, he commented that the new 
insurance code provides adequate recourse for any insurance 
company and provides penalties for any insurance company who 
does not comply with the code's provisions or with the provisions 
of its contract of insurance. He then referred specifically to 
Section 3, Subsection 3. He said this provision for taking 
action can already be done without this bill. As for the punitive 
damages provided for in this bill, he was concerned that attorney 
fees was included because provisions for attorney fees are already 
provided for under NRS 18010. He thought there was a real danger 
in the provision of $300 punitive damanges. Generally, a breach 
of contract does not carry with it punitive damages. There is a 
general statute that provides that punitive damages may be recovered 
in certain instances and these instances are malice in fact, or 
oppression or things of this nature. He did not think it a good 
idea to start providing for punitive damages in various types of 
breach of contract. He strongly recommended that if this bill 
was to be passed that this provision for punitive damages not 
to exceed $300.00 be stricken. He concluded by saying again that 
this appeared to be a problem with mortgage companies and if this 
were the case, the measure should direct itself to mortgage 
companies rather than insurance companies where there already 
is sufficient and adequate remedies both in the commissioners office 
and the courts to enforce the compliance of their contracts insofar 
as the insurance companies themselves are concerned. 

Discussion was then taken up on AB 265 which: 

Requires good-faith performance of franchises 
between service station operators and petroleum 
distributors and provides sanctions for any 
breach. 

Mr. Herb Nye spoke in favor of this bill. He first read a 
statement made by Charles Benstedt, Executive Director of 
National Congress of Petroleum Retailer~ before the committee 
on Commerce of the U.S. Senate on March 19, 1975, a copy of 
which is attached. He then read a statement from the American 
Petroleum Institute Marketing Affairs Committee Meeting in 
Houston, Texas on January 22, 1975. A copy of this statement 
is also attached. 
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Mr. Nye commented that Mr. Benstedt's statement to the U.S. 
Senate committee were directed to the East Coast but that 
there was a definite trend being established. H~.sa±d these 
situations represented some of the ways the companies are 
getting to the dealers. They are putting economic pressures 
on the dealers that are very severe. He felt this bill would 
do a lot to alleviate the problems afore mentioned; however, 
he did suggest some amendments: 

1. In Section 2, Subsection 2, he suggested inserting on 
line 8: •.. means a written or oral agreement ... 

2. On Line 34, Section 4(b), he suggested 30 days be 
changed to 90 days. 

3. On Line 44, Section 4, Subsection 3, that crime be 
changed to felony. 

He also stated that a dealer should be compensated for the 
goodwill he has established at his service station. 

With regard to short term leases, he felt leases should be 
for a five year duration with perhaps the first year being 
a probationary period. 

He also felt the company should buy back merchandise or 
inventory which they have force the dealer to purchase. 

He mentioned if a dealer is forced for some reason, he is 
left with nothing when in other businesses, when you sell 
a business, you sell your inventory but you also sell a 
piece of the business. He said in a case where the dealer 
dies, the widow is left with nothing. 

Mr. Demers asked Mr. Nye if he preferred a franchise or 
no franchise at all. Mr. Nye said he preferred a franchise 
and added that the only time it is bad is when it is a one 
sided arrangement. He said they do want controls from the 
oil companies because they do not want bad dealers. What 
they don't want is for the oil companies to come in a shut 
ten dealer stations down and replace them with one company 
owned station to take care of all that business that previously 
went to the dealers. 

Mr. Gary Nelson then spoke in favor of the bill. He owns a 
Union 76 station in Las Vegas and has worked for Union 76 for 
14 years. He spoke about how an oil company establishes a 
relationship with a dealer. He said the crux of the problem 
is the dual role of the landlord/supplier. The company wants 
the dealer to buy his TBA (tires, batteries and accessories) 
and uses the lease contract as leverage to force the dealer 
to purchase these items from the company. He would like to see 
more put into the bill to protect the dealer from unscrupulous 
practices by the oil companies by forcing a dealer to buy this 
merchandise. He spoke of the Arizona law passed last year 
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commenting that it provides that a written contract be supplied 
the dealer 72 hours signing this contract because of the volume 
of literature he must go through and for which he may want to 
get the opinion of an attorney. Presently, he is given about 
30 minutes to digest such extensive material. He would like 
this considered as an addition to AB 265. He added that under 
the Arizona law, it is specified that certain things must be included 
in a contract. 

Mr. Demers commented that there seemed to be a major loophole 
in this bill in that all sorts of restrictions are being placed 
on franchises however, there is nothing in the bill prohibiting 
oil companies from setting up their own gas stations. Mr. Nye 
commented that they would get a tremendous amount of flak from 
the oil companies so they just wanted to protect the franchise 
the best they could. 

Mr. Nelson went on to say that he thought a written contract should 
be required and that it cannot be terminated without adequate notice 
and should give cause and give him time to correct it. 

Karen Hayes spoke briefly saying this bill was to be patterned 
after the Arizona Law when she took it to the bill drafter so 
she would be in agreement with any amendments along the lines of 
the Arizona bill. 

Mr. George Vargas then spoke in opposition to this bill. His 
remarks were directed to the proposed bill as is, not to any 
amendments. He commented that he had just phoned Mobil Oil and 
was advised they have no company operated stations in Las Vegas. 
He advised the committee of the number of stations in Nevada 
represented by the nine major oil companies and how many of 
them were company operated: 

Standard 
Exxon 
Texaco 
Shell 
Gulf 
Union 
Arco 
Mobil 
Phillips 

# 
106 

40 
109 

58 
15 
91 
77 
46 
41 

583 

Co. Operated 
5 
0 
0 
3 
0 
0 (81 dealers, 10 jobbers) 
0 
0 
9 

17 

A number of stations that carry the brands are jobber operations. 
He said as he understands it, a jobber may buy products, gasoline 
and such, from the company and the jobber puts it in his bulk plant 
and he in turn has stations he may operate or which he may lease 
out to others. The Phillips situation with reference to oral leases 
is a jobber situation, it is apparently not a Phillips situation . 

Mr. Vargas said this bill was certainly an evidence of special 
legislation. The companies of Nevada figure that today to build 
a modern station and get it started costs $250,000. Dealers are 
taking over a $250,000 facility with very little investment on 
their part. 
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Mr. Vargas stated that legislation must act in the furtherance of 
the public health, welfare, safety or morals. If legislation is 
not grounded on that basis, it is unconstitutional legislation. 
The rights of the individual give way to the public rights in 
general. He went into detail about these grounds for legislation 
and the fact that there have been cases ruling similar pieces of 
legislation unconstitutional. A copy of much of his testimony 
is attached hereto including a court decision in In re Martin 
regarding gasoline tank deliveries and a court decision of 
Exxon vs. Conner and a testimony of Dr. Theodore Levitt regarding 
Divorcement/Divestiture Legislation. He said the bill has some 
very vague provisions in it, specifically, for example, on page 
2, line 5, "good cause" is not spelled out or defined and leaves 
a very wide and vague area. Also, on page 2, line 19, "Unreasonably" 
reduce and on page 2, line 23, "unreasonable" restrictions, are 
both very vague terms. 

He said normally, a Legislature would not enact a solution.for 
which there is no problem. He said in listening to the testimony, 
he understands that a jobber, not an oil company individually, 
called his dealer saying he could not go to a meeting. Testimony 
has not disclosed that any oil company has done this. If they 
did say dealers could not engage in free association among other 
station operators, they would be up before the Federal Trade 
Commission and the Federal Anti-Trust Act. So if there are no 
problems with the oil companies, then there should not be blank 
or vacant legislation on it. 

With regard to Section 3, Subsection 2, it says a "distributor" 
may not fail to act in good faith in performing or complying 
with any term or provision of, or collateral to, a franchise. 
Mr. Vargas commented that this could be construed to mean the 
other party to the contract besides the distributor could be 
permitted not to act in good faith, etc. 

He then spoke about Section 6, line 4 on page 3 which provides 
for all~notices required.of the.service,st&tion_operator or 
distributor under section 4 or 5 of this act to be given in 
writing. However, he said, in looking at sections 4 and 5, 
he cannot find anything concerning for which the operator is 
required to give notice. 

Mr. Vargas said the whole guts of this bill is exceedingly 
one-sided special legislation. 

With regard to line 43 on page 2, providing that written notice 
must be given where the alleged ground is the conviction of the 
service station operator of a crime .•... Mr. Vargas commented if 
the operator commits a crime for which he is put in jail, this 
must still, under this bill, require written notice even though 
he is no longer on the job before he could be terminated . 

With regard to Section 4(a) noncompliance with the franchise and 
the allowing of 10 days to correct such noncompliance, Mr. Vargas 
commented that there could be violations that could not be corrected. 
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Mr. Vargas felt there was ample remedy for the service station 
dealers in the courts and in Washington. 

He spoke of Section 7 saying there was no need for such a provision 
because the courts are open for this very thing today. He said 
they would add no independence to the dealer at all. With regard 
to Section 7, Subsection 3, he made the same comment here regarding 
attorney fees that he did in his testimony on AB 44.that this would 
be another bill specially providing for attorney fees when there 
is already a statute that defines these fees. 

He then added that his secretary had just talked to the counsel 
for Phillips Oil Company who advised her that Phillips has no 
oral agreements (this does not include jobbers). 

In order to clarify the jobber situation, Mr. Vargas said with 
reference to the retail service stations, they may be company 
owned and operated, and there may be a situation where there is 
a lease taken by the company and then leased back to an operator 
(this is called a 3-way). Or, the company may own the property 
and lease it to the operator (this is called a 2-way). The 
jobber situation is entirely different. A jobber sets up his 
own operations. Normally, he has his own bulk plant. He has his 
own transportation equipment and he buys products from the company 
and what he does with those products after he buys them is his 
own business. He is permitted to set up his own stations or to 
lease out to other people and to use the brand name of the product 
he buys. 

He concluded by saying that if the Leg,tslature is· going to, ,get into 
regulation of every kind of business, there will be a lot of trouble. 

Mr. Demers stated that before any action is taken on the bill, 
the committee should explore the relationship of a jobber, company 
and distributor. 

Dr. Robinson said he would assign a couple committee members to 
work with Mr. Vargas and a representative of the station dealers 
to look at the bill and possibly come up with needed amendments. 

This concluded the hearing of the afore mentioned bills. 

Mr. Wittenberg volunteered to work with Mr. Dreyer regarding 
AB 308 to work out something acceptable to come back to the 
committee with and he said he would entertain a motion to 
reconsider AB 308. He added that the committee was not expressing 
dislike for the bill itself but rather for the bill in its present 
form. Dr. Robinson concurred and added that he knows that the 
problems in this area are serious and hopes something can be 
passed even if just for Clark County. He said he would like to 
see more to protect the park owner. Mr. Getto, Mr. Harmon, Mr . 
Benkovich will work with Mr. Dreyer and Mrs. Hayes. 

Mr. Wittenberg moved a "do pass" on AB 234. This was seconded 
by Mr. Demers and carried the committee unanimously. 

With no further business, the meeting was adjourned at 5:30 P.M. 
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SUPERSED~REVIOUS AGENDA POSTED Foil'lf/24/75 

·03°0 .. ,..,,, 

AGENDA FOR COMMITTEE ON ............ CQMJ1~RCJL ................................ . 

Date ... MARC.tt ... 2-4., ... J.9.7.5. ...... Tune ..... J.; .. O.Q ... ? .. ~M., .. Room ... JJ.§ ................ . 

Bills or Resolutions 
to be considered Subject 

Counsel 
requested* 

AB 44 Provides for payment to person making 
repairs to property covered by insurance. 

AB 234 ef1'-fi7 Technical amendment conforming section 

0 53, chapter 530, Statutes of Nevada 1973, 
0 to section 9, chapter 747, Statutes of Nevada 

1973. 

AB 265 

q_. 
AB 6 ty· 

AB 279 

Requires good-faith performance of franchises 
between service station operators and 
petroleum distributors and provides sanctions 
by any breach. 

Provides penalties for possessing, buying, 
selling, receiving, or offering for sale 
any motor vehicle or any part thereof whose 
identifying number or mark has been altered, 
removed, or concealed. 

Provides certain controls over Employment 
Security Fund and transfers revenue source 
to Unemployment Conpensation Fund. 

*Please do not ask for counsel unless necessary. 
7421 .... 
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DATE March 24, 1975 
/ 

CO.M-1'1ERCE COMMITTEE 

0329 

SUBJECT AB 6 - Provides penalties for possessing, buying, selling, 
receiving, or offering for sale any motor vehicle or any 

_ _ part th~reof whose identifying number or mark has been 
----------a-1:te-red--,--remov-ed-;--or-eeneea±ea.---------------------------------
MOTION: 

Do Pass 

Hoved By 

A?·1ENDME~T: 

!·1oved By 

AMEXDMEl~T: 

~oved BY 

VOTE: 

Robinson 
Harmon 
Demers 
Hickey 
Moody 
Schofield 
Wittenberg 
Benkovich 
Getto 

Amend 

Mr. Demers 

Yes 

X 

X 

X 

X 

MOTION 

--x-
--x-
--x-
--x-
--x-

Indefinitely Postpone X Recor,s ider 

Seconded By Mr. Benkovich 

Seconded By 

Seconded By 

No Yes No Yes 

--------------------------------------------------------------------------
ORIGINAL MOTION: Pc:tsscd X Defeated Wi thc"lruwn 

AMENDED & P.i\SS.ED AMENDf:P. & l")EFF:l\TED 

AMENDED & PASSED AMENDED & DEFENI'ED 

-------------------------------------------------------------------------·-
Attached to Minutes March 24, 1975 
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DA'l'E March 24, 1975 

C0?-1~1ERCE COM.L'·HTTEE 

LEGISL,"1.1':;o:J T1CTIO:! 

SUBJECT AB 308 - Regulates mobile home parks and providep for 

mobile home warranty. 

0330 

---------------------------------------------------------------------~----
!-iOTIO~: 

Do Pass 

Eovcd Dy 

!·loved By 

1/:oved BY 

VOTE: 

Robinson 
Harmon 
Demers 
Hickey 
Moody 
Schofield 
Wittenberg 
Benkovich 
Getto 

Do pass as amended 

Amend 

Mr, Demers 

Yes 

·x 
X 

X 

X 

MO'rION 

No 

X 

X 

X 
No:t Voting--

X 

X 

Indefinitely Postpone ___ Reconsider 

Seconded By Mr. Harmon 

Seconded By 

Seconded By 

Yes No Yes 

--------------------------------------------------------------------------
ORIGI!·-U1.L MO'l'ION: Passed Defeated X vii thf1rawn 

M·1Et-JDED & P?,SSED AMENDf:P. & I'!EFEJ\'i'ED 

AMENDED & PASSED AMENDED & DEFEATED 

--------------------------------------------------------------------------
Att~ched to Minutes March 24, 1975 
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DA'l'E March 24, 1975 

SUBJECT AB 234 - Technical amendment conforming section 53, chapter 530, 

Atatutes of Nevada 1973, to second 9, chapter 747, Statutes 

__________ .:nf::N..e:.\@5):~~~J ~·------------------------------------------------

Do Pass 

Moved By 

A~1ENDMENT: 

!-1oved By 

AME~DMENT: 

!'f.oved BY 

VOTE: 

Robinson 
Harmon 
Demers 
Hickey 
Moody 
Schofield 
Wittenberg 
Benkovich 
Getto 

X Amend Indefinitely Postpone Reconsider 

Mr. Wittenberg Seconded By Mr. Demers 

Seconded By 

Seconded By 

MOTION 

Yes No Yes No Yes 

.x 
x-
-x-
-x-
--x--
-x--
---x---

X 

X -- -- -----------------------------------------------------------------------------
ORIGINAL MOTION: Pu.ssed X Defeated h'i thc1rawn 

A.MENDED & PASSED AMENDf:D & DEFEJ\.'i'ED 

A.MENDED & PASSED AMENDED & DEFEATED 

--------------------------------------------------------------------------
Attached to Minutes 

March 24, 1975 
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• AMENDMENT 'ID AB-6 

Section 1. Chapter 482 of NRS is hereby arrended by adding thereto a new section 

which shall read as follows: 

1. It is unlawful for any person knowingly to have in his possession 

any vehicle or any major ccmponent part thereof bearing a serial or vehicle identi­

fication number crrnanufacturer's number from which the number has been rerroved, 

defaced, destroyed, obliterated, altered or concealed unless the department has 

given written authorization for the condition or such person·reports t.cl-ie condition to the 

deparbnent within 10 days after it has care to his knowledge. 

2. A person shall not buy, receive, dispose of, sell or offer for sale 

any vehicle or any najor c.ornponent part thereof bearing a serial or vehicle identi­

fication number or manufacturer's number kno.ving that such number has been rerroved, 

defaced, destroyed, obliterated, altered or concealed unless the condition has 

been authorized in writing by the . department. 

. Section 2. NRS 482. 540 is hereby arrended to read as follows: 

482.540 1. Any officer of the Nevada Highway Patrol or field dealer in­

spector of the Vehicle Compliance and Enforcem:mt Section of the Registration 

Division of the department~ .sheriff, deputy sheriff or police officer, without a 

warrant, may seize and take possession of any vehicle which is being operated with 

false or ficticious re9istration, or registration which has been cancelled, revoked 

or fraudulently obtained or which the patrol officer, field dealer inspector, sheriff, 

deputy sheriff or police officer has reason to believe has been stolen, or which 

bears any rrotor number, rnanufacturer' s number or identification mark that has been 

defaced, altered or obliterated. ' \ 
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2. Any officer of the Nevada Highway Patrol so seizing or taking 

possession of such vehicle under the conditions described in subsection 1, shall 

imrediately notify the Nevada highway patrol of such action and shall hold the 

vehicle until notified by the Nevada Highway Patrol as to what further action 

should be taken regarding the disposition of the vehicle. 

3. Any field dealer inspector or other officer seizing or taking 

possession of.a vehicle under the conditions described in subsection 1, shall 

:imrediately notify his agency and the deparbrent of such action. 

ection · 3. NRS 482. 553 is hereby ~ded to read as follCMs: 

482.553 1. [No person shal~ It shall be unlawful for any person 

to intentionally cefuce, destroy or alter the motor number, serial or vehicle 

identification number, er ether dstinguishing number or identification mark of a 

vehicle required or employed for registration purposes without written authoriza­

tion from the departrrent, nor shall any person place o:i;::_ stamp any serial, rrotor· 

or other number or mark upon a vehicle except one assigned thereto by the depart­

nent. 

2. This section does not prohibit the restoration by an owner of the 

original vehicle identification number when the restoration is authorized by the 

deparbrent, nor prevent any ma.nuf acturer fran placing in the ordinary course of 

business nurrbers or marks upon new[ rroto~ vehicles or new parts thereof. 

3. The departnent shall assign serial numbers to all harrenade vehicles, 

and the serial numbers ITU.1st be placed: 

(a) If an open trailer, on the left-hand side of the tongue of the 

trailer • 

(b) If an enclosed vehicle, on the pillar }X)St for the left-hand door 

hinge, or if such placement is not appropriate, then on the left-hand side of the 

firewall, under the hood. -



• 
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Arrenc:Jnent to 482.553 Page Three 

4. Any person who violates any provisions of subsection 1 is 

guilty of a gross misdemeanor. lm.y person who violates any provisions of 

subsection 1 with the intent to ccmnit fraud is guilty of a felony • 
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Amendment NC! 4560 

• . . . . : .... ; . .;t_'.'.,:,J,i 
Bill/ll:ah'lt~ No-JOB ':,r(• .... i. · ... 

• Proposed by___,,"""'"'.___.o£.lo.lii<:1'-'--.-.....,Railiili! 
iil • 

·:e Anona St::!C, 3, page 1, by <leleting lines 18 tnrough 21 and 

"::;t c. 3. 1 ....... An. oral. or. w~ tten. a,i~e-.:.::e::.:m.:.:.:e:::. l:::.l.::t-=b;.;:e:.:t:.::w;.;:e::.;:e::-.::n.::....;::....::.:=.::;::;;::.;:::..:=:::.-; 

. 1 for a _nobile~o~o _.l,.ot i~n. a mobj..le hom~_.e._ark in_tilis state shall''.: • ,.> 
L.- ~. ,; ·;~- ~.:;, ~:~ 

·ter;'?1ir.a t~eu ~ tL,e l;_andloru OXCt!r>t _U_EOH _notice . ill fti-i tin51 to '' \,;t 

(ci} .. -~'::'.'h5. rt,t days in. advance if the i:1obiltf home does not 

· AS Form la "4:M:INDMENT. BL.A:NKJ . 3044A ... 

• 
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Amendment No. 4560 to Assembly Bill No. 308 (BDR 10-1047 ) Page~ 

(b) Forty-f~ve days if the mobile home exceeds 16 feet in width.•. 

Amend sec. 9, page 3, by deleting lines 12 and 13 and inaertinga 

"Sec. 9. Tht:1 provisions of sections 2 to 8, inoluaive, · of this act 

apply to every agreEUUent existing on the effective date of this act or 

executed after such effective date.". 

• 

Amend sec. 
.. 

10, page 3, by deleting lines 14 thrOugh 23 and inaeri:ing: 

"Sec. 10. This act shall become effective upon p•••age and approval.•. 

Amend the bill aa a whole by deleting sections 11 through 15. 

Amand the title of the bill to read: 

~AN ACT relating to mobile home parks; regulating the relation of 

landlord and •tenant." 

• 

AS Form lb (Amendment Blank) 
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~:\t>,306 
C:. CLIFTON YOUNG 
JERRY CARil.. WHITEHEAD 
DAVID R. HOY 

RENO, NEVADA 89501' 

AREA CODE 70:.? · :186~76~0 
MILOS TERZICH 

DAVID R. BELDING 
RICHARD BENNETT 
llOGER A. IIERGMANN 
JEFFREY K. RAHBECK March .18, 1975 

Dr. Robert Robinson, Chairman 
Assembly Com?nittee on Commerce 
Nevada State Legislature 
Carson City, Nevada 

Dear Dr. Robinson: 

Pursuant to your request of March 10; 1975, I am .·.,·t: .,. . 
setting forth the amendments which I believe shoul'.d. be' ilatde,t~ 
to A, B. 30 8 as it presently stands. ' , .)i · · 

Section 3 providing for 60 days' notice in writing· .. 
for termination, I understand is already to be amen~edto 
reduce the time to either 30 or 45 days. In .addition, 
l.ine Zl should read as follows: "EXGept upon 30'. days·• , 
notice in writing.to the tenant or as·J?,rovicied·in Section·4 
herein." 

-\c ~ · Subs.ection . 2, . lines 1 through 6 of Seetion 3 ,:. ,shdu}df rt.',' 
l y . bet stricken. entirely. 

·' 

Sect:i.,on 4 should be rewritten to read as fallows: 
"Section 4 •· The tenancy under any rental .agreement describedL · 
.in Section 3 of this act may be terminated for one or more ~f 
the following! . · · , .,. · 

1. Non-payment of rent, utility charges or reafonabJ:e 
service· charges .. 

2. ,Failure of the tenant to.cotnE~Y with: 
' ' ' 1', 

a. Any ~.lttw, ,ordinance or governmenta'.i\reg:ulat:i,.op 
pertaining to mobile homes or · 

. ' 
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Dr. Robert Robinson, ·chairman 
March 18, 1975 
Page 2 

3. Conduct of the tenant in the mob_ile home ~rk:{!.;·~: 
which. constitutes an annoyance to other tenai,.ts .. or 1.nte~-.;;~ c. 
f eres.: with park management. · .f '., · •· 

'1, ··• :!', 
4. Condemnation or a change in land use cf t;he:-~~- ,._ 

home park. · ···· -~ , 

Then a new section sheuld be added which will re~tl:· ;:; ) 
"The exercise o.f. the 7ight to terminate a rert,ta_ l, 'agraem~~e- ' . -
shall be as provided 1.n N.R.S. 40.250 and N.i:t.S'. 40.253, · 
255: - ~. 

This amendment, I believe, clarifies t~e ·.procadur;· Jor. (~r· 
terminating a rental agreement ahd also gives to the'tenant the 

, safeguard_ .provided in N.R.S. 40.250 wherein it.is pro'V'i&,!d'-in· . 
Subsection 1 (cc·) that the tenant shall have the right ·tQ_;,f,_ay>-the 
rent in the. alternative to terminating the rental ag~~•rilent 
and in paragraphs (d) and (e·) gives the tenant the r;igltt to_ 
comply with the breach of any of the terms of the renta. 
ment. · 

Paragraph 7 should be amended to read a$follows: 
(1) the landlord may require approval of the .~es:pective­
buyer and tenant prior to the sale of the .tena:Q.tS' mobil~ 
home and may require removal of the home from.the park.upon 
30 days' notice should the mobile home be _sold·. ta a tenant· 
not approved by the landlord. ·· ·· 

In addition, as I stated, I believe that everything 
after Section 9 _referring to warranties ,~n mobile homes 
shou].d be stricken· fre>m the bill "tbr two· reasons.: , · · 

t -~ . . . . 

1. As J; · in'dicated at the tli,ipe ,of the .,hearing:, -the 
Federal Trade. Comni~ssic;m has eli\acted .comprehensive regulit.t.ions 
pertaining to mobile home . warranties and \, i : . · · , • i!',r· 

f' • • • \ ~,it· 

2. The inclusion of.two su)>jects1 i~ the,bill -probably 
violates the Nevada Constitution. : .: r 

' ... , t - . \ ' 

If I can be of any furth~r assistance to you, please 
contact me. 

personal rega:r-ds'., 

Hoy 

DRH:bc 

\ !, ' 
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PROPOSED AMENDMENT TO CHAPTER 612, UNEMPLOYMENT COMPENSATION LAWS 
EMPLOYMENT SECURITY FUND 

.03lll. 

Provides certain controls over employment security fund and transfers, excess 

revenue source to unemployment compensatio~ fund. Fiscal Note __ _ 

Section 1. NRS 612. 585 is hereby amended to read as follows: 

612.585 1. There is.hereby established as a special fund, separate . 
and apart from all public moneys or funds of this state, an unemployment 

compensation fund, which sha 11 be admi ni s·tered by the executive di rector 

exclusively for the purposes of this chapter. 

2. This fund shall consist of: 

(a) All contributions, or reimbursements in lieu of contributions 

collected under this chapter. 

- ·. (b) Interest earned upon any moneys in the fund. 

• 

(c) Any property or securities acquired through the use of moneys · 

belonging to the fund. 

(d) All earnings of such property or securities. 

(e) All money credited to the account of the State of Nevada in the 

unemployment trust fund pursuant to section 903 of the Social Security 

Act, as amended ( 42 U. S. C. § 1103) • . - ·. . . _ ...-,. 
(f) /All other moneys received for the fund ·rrom ;any othet-source.:f ·.' .,,'$. 

Interest and forfeitures collected under NRS 612.620:'to 612.675", ;t•""'"'+ .. 
. .,.,.. .,.,&:CiVl~ 

inclusive, and 612. 740 in accordance with the provisions of NRS 612~615 •• , ~•••--, 

(g) All other .moneys received for the fund frmn any other source. 1
;,:~ he.. 

3. Al 1 moneys in the fund shall be mingled and undivided. *...,""'..J.. · ·· 
4. All fines and penalties €Ollected pursuant to the criminal provi- I 

' 
sions of this chapter shall be paid to the state permanent school fund • 

... 
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Proposed Amendment to Chapter 612, Unemployment Compensation Laws 
Employment Security Fund 

· Page 2 

Section 2. NRS 612.615 is hereby amended to read as follows: 

612.615 1. There is hereby created in the state treasury a special 

fund to be known as the employment security fund. 

2. /All interest and forfeits collected under NRS 612.620 to 612.675, 

..,...4-&f'M. J$ inclusive, and 612.740 shall be pai.d into this fund. 
~• a.o.....l • +••"'- · 

3/ All moneys which are deposited or paid into this fund are hereby 
p., ... '4.­

appropriated and made available to the executive directoi-. Such moneys ,,_J.&r•.,., 
shall not be expended or made available for expenditure in any manner , " 1,,.J!'-,/ l,. 

l:),,_.,. ... 4 .... ' 
which would permit their substitution for, or a- corresponding reduction ~ O . 

in, federal funds which would, in the absence of such moneys" be avail-

able to finance expenditures for the administration of the employment 

security laws of the State of Nevada. 

On June 30 of each year the executive director shall determine the 

balance .of moneys on hand in the employment security fund. If the 

balance of cash and time deposit~- certificates in the employment .security · · 

fund is in excess of $250,000.00 all interest and forfeits collected 

under NRS 612.620 to 612.675 inclusive, and 612.740 shall be paid into 

and deposited in the unemployment compensation fund during the following 

fiscal year. If the balance of cash and time deposit certificates in the 

Employment Security Fund is egual to or less than $250,000.00 all interest 

and. forfeits collected under NRS 612.620 to 612.675 inclusive, and 

612.740 shall .be paid into and deposited in the emplo,Y!ent security fund 

during the following fiscal year. The executive di.rector shall report· 

the status of the employment security fund to the legislative council 

bureau and the budget director every 6 months. or upon reguest. 
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Proposed Amendment to Chapter 612, Unemployment Compensation Laws 
Employment Security Fund 
Page 3 

/4./ 3. Nothing in this section shall prevent such moneys .from being 

used as a revolving fund to cover expenditures~ necessary and proper 

under the law, for which federal funds have been duly requested but not 

.yet received,subject to the repayment to the fund of such expenditures· 

when received. 

/5./ 4. The. moneys in this fund shall be used by the executive director 
' for the payment of costs of administration which are found not to have 

been properly and validly chargeable against federal grants received for 

or in the unemployment compensation administration fund. 

/6./ §_. All moneys in this fund shall be deposited, administered and 

disbursed in the same manner and under the same conditions and require--

- ments as are provided by law for other special funds in the state 

. treasury. 

•••••• 

/7./ 6. Any balances in this fund shall not lapse at any time. but· 

shall be continuously available to the executive director for expend.iture. 
I . 

consistent with this chapter. 

/8./ 7. Moneys in this fund sha.11 not be ·commingled with other state 

funds, but shall be maintained in a separate account on the ·books of the 

depositary • 
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Proposed Amendment to Chapter 612, Unemployment Compensation Laws 
Employment Security Fund · 
Page 4 

Sec. 3. NRS 612. 620 is hereby amended to read as follows: 

612.620 1. When any contribution as provided in this ·chapter /shall 
. 

remain7 remains unpaid on the date on which it becomes due and payable, 

·as prescribed by the executive director, it shall bear interest at the 

rate of ,one-ha l·f of 1 percent for each month · or portfon -of · a ·month there- . 

after until such payment, plus accrued interest, is received by the 

executive director. 

2. Interest accrued under this section shall not. be waiv.ed ul)der any 

circumstances. 

3 .. Interest co.llected pursuant to this section shall be paid into the 
employment security fund/./ or the unemployment compensation fund·in 

accordance with the provisions of NRS 612.615. 
,- ., 

",, . 
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Proposed Amendment to Chapter 612, Unemployment Compensation Laws 
Emj:ioyment Security Fund 
Page 5 

Sec. 4 •. NRS 612.740 is hereby amended to read as follows: 

612. 740 1.. Any employing unit or any officer or agent of any employing 

unit or any other person who shall fail to submit such reports as are 

-prescribed and required by the executive director within the time 

prescribed by the executive director shall pay a forfeit of $5 for-ea(h 

such report. 

2. Any employing unit or any officer or agent of any employing unit 

or any other person who shall fail to submit any report of wages within 

10 days following the expiration of the time prescribed by the executive 

director for filing such report shall, in addition to the $5 forfeit 

specified in subsection 1,pay interest upon the wages subject to contri­

butions involved in such report of one-tenth. of 1 percent for each month 

. or portion of each month thereafter until such report has been filed; 

but when it appears to the satisfaction of the executive director that 

· the failure to file reports within the time pres~ribed was due to 

circumstances over which the employing unit, its officers or agent has 

no control, then the executive director may,· in his discretion, waive 

the collection of all or any portion of such forfeit or interest. 

3. Forfeits and interest as provided in this section shall be paid 

into the employment security fund/./ or the unemployment compensation 

fund in accordance with the provisions of NRS 612.615 • 
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TELEPHONE 3&2•4061 
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.Nevada Legislature 

FIFTY-SEVENTH SESSION 

April 24, 1973 

Mr. Robert Archie, Executive.Director 
Department of Employment Security 
500 East Third Street 
Carson City, Nevada 89701 

Dear Mr. Archie: 

This will confirm the expression of the Senate Finance· 
Committee's opinion during consideration of A.B. 687 
that monies in excess of $200,000 in the revolving 
fund should be transferred to the trust fund. 

It was also the consensus of the committee that in 
order for the legislature to exercise proper budgetary 
control that hereafter there should be included in 
the executive budget anticipated expenditures from 
the fund. 

COMMIT'?'EES 

CHAIRM~N 0346 
F'INANCC 

MEMBER 

COMMERCE AND LABOR 

~;~ CMR'!',. L~~irman 
-Senate Finance Committee 

FRL:ehc 

• 
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Employment Security Fund 

January 29, 1975 
Budget Division 

NRS 612.615 created the Employment Security Fund in the State Treasury. 
All interest and forfeits from past due employer contributions are paid 
into this fund. 

All money in this fund is deposited, administered and disbursed in the 
same manner and under the same conditions and requirements as is pro­
vided by law for other special funds in the State Treasury. 

This fund may be used as a revolving fund to cover e:x:penditures for 
which federal funds have been requested but not yet received, subject to 
repayment to the fund when received. Money in this fund may also be 
used by the Executive Director of Employment Security for .the payment of 
costs of administration which are found not to.have been properly and 
validly chargeable against federal grants received for or in the Unem-
ployment Compensation Administration Fund. · 

Penalty interest, forfeits income, income from investment and the need 
for Employment Security Department administration e:x:penditures not 
covered by federal funding varies from year to year and cannot be fore­
cast more than six months to a year in advance. Therefore, estimated 
future needs cannot be predicted beyond this period of time. 

1973-74 1974-75 1975-76 1976-77 

Be.lance Forward $254,604 $313,547 $84,247 
Penalty Contributions, 

Interest, Forfeit 50,221 51,000 
Interest on Investments 162040 92 700 
Total Funds Available $320,865 $374,247 

07 Operating 
07 7040 Film Development $ 5 5 
07 7090 Equipment Repair 334 300 
07 7290 Federal Audit 6,929 
07 7980 Miscellaneous 50 72000 

Sub-Account Total $ 7,318 $ 7,305 

08 Equipment 
08 8400 Computer $ 70,000 
08 8510 Parking Lot 65,000 
08 8540 Structure Improvement 1552000 

Sub-Account Total $290,000 

Total Agency Expenditures $ 7,318 $297,305 

r 
l'' ~ 
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Mr. Chairman, members of the Assembly Commerce Committee, 

I am Patti c. Belden, my husband and I are owners and operators 

of J. Belden Construction Company of Las Vegas and I am appear­

ing before your committee today in support of AB 44. 

Contractors that specialize in insurance repair work, for 

many years, have been plagued with a growing problem that now 

threatens our very existance. To illustrate the desparate 

need that exists for this kind of legislation I would like to 

list for you some of the more pressing problems that contractors 

in this field are faced with. 

1. The extreme length of time between the contractors 

completion of work and the insurance company's issuance of 

the draft. 

On the average this, the first step of the contractor 

being paid, will take between six and eight weeks. 

2. The totally ambiguous manner in which drafts are issued 

and forwarded. 

Insurance companies issue drafts in any one of four ways 

a.) to the insured alone, b.} to the insured and the contractor, 

c.) to the insured and the mortgage company, d.) or to the 

insured, the mortgage company and the contractor. I might add 

here that there is no uniformity of any kind even within one 

company. It is literally impossible to predict how a draft 

will be issued. 

The draft will then be mailed and again there is a total 

lack of proceedure. It can go to the insurance agent, the 

- 1 -



·•····· .. ,. ' . 

insured, the mortgage company or the coµtractor, most often 

it will go to either the insured or the mortgage company and 

the contractor is almost never notified. 

3. The extreme difficulty in obtaining a mortgage 

company endorsement. 

In order to obtain such an endorsement, more often than 

not, the draft must be sent out of state because even if there 

is a local representative he does not have the authority from 

his company to endorse drafts of any si.ze. The mortgage company 

will then require an inspection, a release signed by the insured, 

and:a bill and lein release from the contractor before it will 

endorse and release the draft. It should also be noted here. 

that many other things can cause the draft to be delayed, such 

as the insured also being out of ·state (which also removes small 

claims court as a source of relief for the contractor), the 

mortgage c~mpany depositing the draft into a trust account and 

issuing a check of their own to cover the loss, or a mortgage 

company that forwards drafts to their investors for endorsement 

instead of endorsing it themselves. All of this is handled by 

mail except the inspection and usually takes between three and 

six months from the time the contractor completed his work and 

depends on the speed of the insurance company and the inspector, 

the cooperation of.the insured and the overall efficiency of 

the mortgage company's office staff, not to mention the reliabil­

ity of the mail service. 

During this three to six month period the contractor must 

.pay his sub-contractors, material bills and overhead. The 

- 2 -
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-··_ contractor also has had no recourse but to look to • the insu.re~; . ...:. 

· ·or homeowner for his money and the insured or homeowner- doesn't 

feel he owes the bill because he has insurance for just tllat <. ~ . 
reason. I am sure you realize by now the contractor is caughi 

up in a web of red tape, paper work, long distance phone call~ 
' . 

· and unnecessary delays that obviously and easily could be' :hie .. :: 
• ,• ",, ',< ' ' ~:,:; ,· 

... · da:nise unless he has a substantial capital reserve, is sure 

· not to extend himself too far and if the drafts are. received 

within a reasonable length of time, which is usually not .the_; .. 

caee. In order to substantiat& this testimony I have attached 

to.. your copy seventeen brief case histories of jobs performed · 
' , :t. 

by -J. Belden Construction Company for your consideration. _ 
'. 

AB 44 is a begining but taken of and by itself it will not· 
' 

aQcomplish the effect needed. For this reason I trould like to 

propose the following changes and amendments to it~ 

l. Sec. 3 #1, complaints should be filed with· either· 

the commissioner of insurance or the commissioner of saving~·· 

and loan. 

2. Sec. 3 13, the limit of $300.00 punitive damages 'a· 
· c<mtractor may collect in court should be removed from the 'bill.·'·· 

. '. , 3. All mortgage companies conducting buainess in the, Stat(! · > 
. ·. of Nevada should be required to be lisenced with the commissiQner. , · ._. 

' ·, 

· of. savings· and. loan~ 
; -I.-•. 

4. All m()~tgage companies should be required bo have. a ;' 

.·. "Reliable Managing· ·Employee" (RME) within the state lines .an~ . 

_that person should be authorized to inspect the repairs and•; 

endorse, for the company, drafts up to and including $1,50o.·q9. 

- 3 -
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•• There are very few general contractors who specialize 

in insurance repair work and I am sure you can now understand 

the reasons for this fact. That is why we are asking you to 

allow us to protect ourselves and to give us some recourse 
' 

03~2 

other than the homeowner, we may be a small minority but we should 

still be protected under the law. I would venture to guess 

that unless the present situation is altered there will 

eventually be fewer and fewer contractors interested in doing 

this kind of work whichis, in a manner of speaking, a service 

to the community. 

Gentlemen, I can not emphasize strongly enough~·how 

important it is that this legislation be made strong and passed 

into law. We are asking you to not only give us recourse but 

- basicly, allow us to survive. In this day and age of sky­

rocketing inflation and constantly increasing pressure being 

brought to bear on the small businessman, please ask yourselves 

if you could survive in business under the conditions I have 

just described. Wercontract<brlst,have existed too long with no 

protection and I am sure you can see this law would protect 

the consumer and the property owner as well as the contractor. 

• 

In closing may I thank you for allowing me this opprotunity 

to appear before you today to bring to your attention these 

most important matters. Thank you • 

- 4 -
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CU&{itan Gne.e.ne 
3609 Canoga 
La6 VegM, Nevada. 

8/Z3/74 Va.te o{i Lo.6.6 
9 / 7 0 / 7 4 fa tima.te. w,c.J.,tte.n :/; 5 7 9 • Z 7 
9/1Z/74 Wo1tk c.omplcted 
10/1/74 Job billed 
11/7/74 Vna.{i:t M.6ue.d 

Key AdJU6.tme.nt Co. 
MaJLkU6 ffeaJM Iw., • . Co. 
Me.a.bu~ Motttga9e Co. 

11IZ6I74 Ca.Ued MaJtkU6 MeaJ.Jt-0 - :they didn ':t have .the. home. addfr..eM, 
06 bUiMe.d - have. 1.,e,n,,t dfr..a{i:t :to La.6 Ve.gM th'1.e.e. -tunu {ia!t .6lgna.tMe. 

12/13/74 Re.cie.ve.d let:t.e.JL (ltwm MMfzUr:S /.{e.aJ./u, tLe.quu.tinp le-i.n. ne.J:..ea.6e. and 
,iJUi p e.c,tfo n . 

1Zfl5J74 Mailed £.ein nele.a.6 e. 
1/17/75 CaUe.d f.lMkU6 / f ea,iM - the.Jf eouldn 't · M,nd (i,ii.e.. 
1 /Z4/75 Caf.le.d Man./w1, fle.aJJu, - the.tr :to c.aRi. me. hac.k. 
1 /28/75 CaUe.d 1·1'1.. T. Hammond, PJte.1.iide.n:t o(i eompang - :to have .6ome.one. eal.t me. 
1 /7.8/75 I1iow1..anc.e. .6upeJwi.6o'1. c.cu.1..e.d - dJta{i:t .6en:t :ta Mtr... <;ne.e.ne. -6oJt .6igna.tMe. 

e.xpe.c.:t ,U bad,. a.ny day, wiU c.aU tomaJal.ow . . . 
In6Wtanc.e .. t,upeJr..Vil>Oh. c.alle.d - '1.e.c.ie.ve.d dfr..aM,, nouJ nee.cu J..w.,pe.c.:tlon.. 
1n.6pe.c.:tlon made.. 

1/31/75 
'l./4/75 
Z/1Z/75 Con:txac.:tofl. ,u?.c.ie.ve.d d!ra{t .• 

~-½.. Jo.6e.ph Ktjlu 
ZO 12 Cally 
No. · La6 Ve.gM, Nevada 

7 I 16/73 t.6Uma . .te. W!Gi;t:te.n ( $1 61 • 4 8) 

7/30/73 Wo!tk c.omple..te.d 

8/15/73 AdJMteJt cR.01.,e.d c.R . .aim 

9/'l.7/73 VM{it M.6ue.d • 

Key AdjMtme.n:t Co. 
Old Re,clai.bie. Tn.6. - LA. 
Applewfu.te. M:t. - Phoe.n.lx 

9/27/73 V'1.a{it e.ndoMe.d by iiuWte.d and fun '1.Ue.Me. noJtwa.'1..de.d :to mtg.c.o. 

10 /'l.6/73 Adjut:,te.Jt .6e.nt inquifly :to mt[J. c.o. - :the.y h.e.quv.,:te.d .6igne.d a.1)61da.vU 
6Jtom bv., Wte.d. 

1I1174 Contfl.actoJt obtaJ...ne.d .6.i.pne.d a6 &idavil fJJwm iw.,Wted and {iaJtUJMde.d :to 
rntg. c.a. · 

1/21/74 Con.:tMc.:toJt ne.c.eive.d dfr..a{i:t. 



• Mtr_. ThomM Wltt 
708 Van EJLt 
No. La1, Ve.gM, Ne.vada 

3/13/74 E-0:tima:te. wlt.it:ten 

4/05/74 WoJtk comple:te.d 

5/01/74 AdjMte.Jt do-0e.d dahn 

($ 3,861.31) 

5/15/74 Vtr_a6;t .lMue.d (iotr_watr_de.d .to Re.dwood Mtg. Ca. 

5/30/74 F.H.A. iMpe.ction made. 

Ke.y AdjU6:tme.n.t/o .: , 
National Ame.tr_. - L.A. 
Re.dwood M:tq. - San Ftr_an. 
Manhattan Sav~_ Bank. - N. Y. 

6/07/74 VJta6.t 6oJtWMde.d :t.o Manhattan Saving.ti Bank {io'1.. e.ndo1u,eme.n.t 

6/12/74 Vtr_a(it '1..e:tuJtne.d :t.o Redwood Mtg. 

6/21/74 Re.dwood Mtg. ha.6 no.t_Jte.cuve.d d!taf;t - p!tuu.me.d lo-0:t. 

6/26/74 Con:t.JtactoJt Jte.qu.u.te.d iM. co • .to 1r.w-0u.e.Jd!ta{i,t 

• 7 /09 /74 VJt46t JtW-0ued and {iaJtWaJLde.d to Redwood M-tg. 

7/11/74 O!tiginal dlta{i.t 6aund 

,. 

7 I 15 /7 4 ConbLactoJt Jtec.e.ived dJr.a{i.t. 

Chute.tr_ Va.vi.ti 
4508 Alta 'D!Llve. 
LM Ve.ga..6, Me.va.da 

7130/74 E-0:tlma:te ww.te.n 

7 I 30/74 Wa11..k cample:te.d 

8/28/74 AdjM:te.Jt clo.tie.d {iile. 

($140.12) 

10/01/74 Ma!Ltgage. ca. ha.tcUng d.Jtan,t ooJt pa.pe.Jt.6 

10/17/74 Vtr_a.(i.t mailed :ta irni u.'1..e.d. 

10/22/74 Con.tJtactoJt Jte.cuve.d dll.a(i:t. 

Ke.y AdjU6.tmen:t. 
MMon Mc Vu.{i{iy - Be.Jtfzley 

• 

{i!ttmi iMu.'1..e.d. 



• 

-

• 

MIL. Ma.ft EM Vt 
16010 Matj{iailt Cbtcle. 
LM Ve.gM, Nevada 

3 /14 /7 4 E-6.wnate. wltille.n 

4/10/74 Wo1tk. c.omplete.d 

5/14/74 AdjMtvr. cloM?..d claim 

5/20/74 V1tant. b..Jue.d 

($616.90) 

5/28/74 V1ta.{i,t malled to iMW1.e.d {iolt -6ignatUJte. 

0355 

Key AdjM.tme.n:t c.o. 
We6:twood IM . c.o. - L. V. 
We.ye.Jth.aM vr. Mtg. Co. - L.A. 

6/07 /74 ContJtac.toJt pidu?..d up clflaft {,!tom ,,i;uuJr.(>_d and ha.nd C£!.JIJU,e,d Lt. :t.o 
We,.6:tl\Jood InJ.i. Co. 

6/2 8/74 In-6pe.ctfon done. btf mo!(,.tqane. c.o. 

7/28/74 Con:t.Jrae:tolt 1te.c.uved dJT..a&t. 

Jean Fi-6hvr. 
847 Mo. 19:th 
Lo.,6 Ve.gM, t!e.va.da 

7/03/74 E-6:tinia,te. wJtillen 

7/10/74 (1J0Jr.k. c.omp.tete.d 

8/22/74 Adj M:t..Vl. c.i.M e.d 

($350.53) 

(,JJ!..e.. 

9/04/74 VM{it {i 011.waJr.ded :t..o m:t..o • c.o. 

9/17/74 V1ta6:t nMWaJr.de.d :to ,i.Mwr.e.d 

10/01/74 Con.t1tac:t.01t Jte.c.eive.d c'Jc.a(iL 

• 

Key /\djM:tmen:t.. 
Fi!t-6.t ((le6:teJT..n - L.V. 
Commuvu.ta Fw1cuna 

~ ., 



• 

M!t. Andy Sc.hm,idt .. 
305 Eldo.1r..ado 
Lati Ve.geui, Ne.vada. 

6 I 'l 7 /7 3 E6 :tw1a;te,. w,'l.1-tte.n 

. 7 I 10/ 7 3 . Wo1tk · c.omplete.d 

. $308.00 

8/25/73 Claim c.lof.iid by adjM::teJt 
' ' 

', ' '.,' 
' ' ' - . : 

Key Adjw.,tmeni~a. 
·Natlanal Amw.can Inl!. -LA. 

.. So. CaUO~ Mtg~ - L.A. 

10/24/73 Adjw.i:teJt c.h.e.c.ke.d wlih in1i. co. on whe11e.abou.,tl> o(i d!i.a{rt .• 

1 Of 31/73 V1taft }/2f.i u.e.d by in1i •. c.o • 

11 /02/73 Vita.ft 6onwaJtded ::to mo!Lt:gage. co. 

11 /12/13 MM:tgage. c.o .• endOJtl.)e.d dna6:t. 

11 /16 /13 Co11,tMc::tofL Jte.ce.i_ve,d d!La.t:t. • 

0. C. Le.e. 
1415 Re.xfiolLd 
La!.i VegM, Ne.vada 

· 9 /19 /7 4 E-A:tima.te. w!LU.te.n 

10/17/74 Wonk c.ompl~te.d 

11/20/74 Adjw.iteJt dMed (ii)!_e, 

( $3,858.61) 

7 2/19 /74 ContJta.c.tofL Jte.c.e.ive.d d.Jtafi;t.. • 

Ke.y Adjw.i:tme.n:t · 
National Amvuca.n - LA. 
Ne.vada Saving✓-s · - L .V. 
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',', 

•... , 

'. ,' , . 

. . 
... 

·•· 

. . 

MJr... Tiaut .C<Uton 
604 .. N .... Jonu 
LM .Ve.9M , Nevada; -· 

·• 5 /'l4 /14 · Eti:uma:te wh);Uen ( $ 4 6 r. 50) ... 

, .6/05/74 ~·WCJ11.k c.ompieted 
-, ' . 

. .6/0B/74 :of!.a:6:t·<lh~ue,d ·_. 

10 /19 /7 4 CoYJ;tJr.ae:tott 6,iled intent .. tiJ lein 

10/20/ti 'AdjU6te)t u,11:t -inquJJLy to i~Uf!.aru:e c.o. 

11/07/74 Md1i,t0age c.o. 

11l19/74 Mo!t:tgage c.o. Jtei..ea1.i ed ~via6£. 
<-- ,.:_ ' • , 

fl/29 /74 Con:tf!.ae:tt1t, ll.e.c.eJ.ved cVl.ant. · ·.· 

M!!.. Mathew SapO!/Ua, . 
1 804 E. Evan6 
Mo. LM VegM, fJe.vada 

._- .· : 

4/15/14 · Eo:timate. wlli.tte.n 

4/26/14 Wonk c:ompie.,tecl 

6/06/14; .•. AdjiMt<!ll. c.R.01.ie.d c.-ltwn 

. {$ 2400.00} 

6/20/74 VMM fo11wa11.ded td moitgage. co. · · 
. ,'. . , 

· 7/2711.4 .. ContJtde:toff. f!.e.c.e.ive.d dJta(it. 

'','(\:. ,, ,-', -··<:>::{,,'.<,;- ,, 
:\ t(~q. 'AdjMtmeitt<Co -~-

· __ ·· . . ''.'Bow~,t Mtg:· _C~-}--LA. . 
. . _Nationttl Am!Vl+Mn In.o - LA. 

iKeq' Adjaitinitvt:t Co. , · 
)HM 011 Mc. 'DU:6 6rJ. - BeJikle.y 

• 



• MIL. J ame6 W. RlizeJit 
60 5 G1teenhWt,6.t 
Lev., Vegcv.,, Hevada 

5/06/74 E.6.t<ma.te w.tut.ten 

5/13/74 Wo1tk c.ample.ted 

($ 294.48) 

· 5/08/74 Ad.fw.i.te1t ctMed claim 

6/2 7 /74 TnMVte.d lMt dnant 

7/07 /74 VJr.an.t fLW.6ue.d 

.· Key Adjw.i.tmen.t 
T1tan.h Ame!t. Tn.h. - L.A. 

· Maj e6:ti.c. Sav-<Jtg.6 - Venve.lL 

7/16/74 In.6une.d pfLomt.6e.d to pay de.due.table. ($57.29) at end 06 month 

8/19/74 Con:tJr.actoJr. Jr.e.c.uve.d d.fta6.t. 

R. J. ThoM 
4924 Sa.nto 
La.6 Ve.gM, Ne.vada 

($543.10) 8JQ2/74 E.6.t.i.ma,te. wJzJ,t,te.n 

8/26/74 Wonk c.omple.te.d 

10/08/74 Adjw.ite.n cl.a.6e.d claim 

10/28/74 V1tant J/2.bue.d 

11/08/74 Vnan.t n0Jr1oa1tde.d to mtg. c.o. 

11/15/74 Con.t!tacton ne.cuved dfta0t. 
.. 

Ke.if Adjcutme.n.t 
f!C'.,tionct,C hneJL •. I nh. - L.A. 
(,'e1,,teJLn. i11on..t.gaae. - L.A. 
Gov ',t. Nat' l. Mtg. 



.. 

• 

-

• 

Mti~ W. , Lemon 
62 2 5 RM-6lVL 
La6 VegM, neva.da 

($ 166.75) 5/08/74 E-6tma.te. wJrJ...t..te.n 

.5/15/75 WoJtk. c.ompl<';te.d 

5/20/74 Adjll6.te.Jt c.la-6e.d c.la.lm 

6/04/74 V!ta.6.t ..i.f.i-6ue.d. 

8/Q6/74 Vnan.t fiotuoMde.d to mtg. c.a. 

. .. ·r · .0359 

Key Adj ll6.tment 
National AmVL. ln-6. - L.A. 
Home. Fed. Sa.v •. & Loan :. S. V. 

8/13/74 V!ta-6,t JtetUJl.ned un-6igne.d - they have.. no ne..c.oJr..d 06 mtg. 

8 /14 /7 4 V!ta.6.t Jte.,tunne..d to in-6Wl.ed wlih Jte.quu.t & o!t payment 

9/16/74 · V1tafi:t Jtetllft..11e..d .to ..i.n-6unanc.e.. c.o. wl.th Jte.que/~t {)o!t ne..l6-6ue. 

10 /13/7 4 Canbwc.ton ne.c.e....i.ve.d payment ..i.n &all 

MM. Mabe£ Vei.gaclo 
2549 Gowan Rd. 
LM VegM, !Je..vada 

2/07/74 E-6uma.te..· w,u;tte.n 

3/10/74 Wonk. Comple;te.d 

4/12/74 Adj 1.L6te!t.. c.la-6 e.d c.la..lm 

4/30/74 Vnaf).t ..i.f.iJ.iue.d 

($2,797.65) 

5/15/74 Mo!t.tqaqe.. c.o. Jte..c.e....i.ve.d dtt.a{i,t 

6/01/14 In-6pe.c..t..[on made. 

6/11/74 Con.tMc..toft.. fU!.c.e....i.ve.d d!ta6t. 

• 

Key Adjll6tment Co. 
National Amvuc.an .;. L.A. 
Fi!t-6.t Wu.teJr.n Sa.v. - L.V. 



• 

• 

• 

·• 

Mtt. Ke.n. Wa:teM 
ZZOO Con.6tantin.e. 
La.6 · Vega.6, Nevada 

9 / 7 9 / 7 4 EoUma:te. ww:te.n. 

1OI09/74 Wottk. c.omple.te.d 

12/06/14 Vtta6:t ioJ.iued 

($ 450.00) 

12/24/74 Contttac.tott ne.c.uve.d dJia6:t. 

Mtt. Ant ThornM 
1601 So. 16th 
LM Ve.ga.6, N e.vada 

1 0 I 2 8 I 14 E J.i thna:te. WJU,t:te.n 

1 O / 31/74 Wottk c.omple~ted 

($ 86.25) 

1Z/13/74 Statement fio1wJa11de.d ,to in.fl. c.o. 

12 J 30 /14 Cont11.ac.ton 11.ec.u.ve.d cu..a(it. 

MR. John Szabo 
2960 Santa MoJLgMUa 
La-6 Ve.gM, Nevada 

7/30/74 Eotima:te wnate.n. 

8/Z 8/14 Wo11.k c.ornple.ted 

10/08/74 AdjMtVi cl.01.ied cilt,trn 

($ 389.07) 

11/11/74 Con:txac.to,'L ne.c.uved dftant. 

Sta:te.. F Mm I n.6 • 

S:ta;te. F a/1.m IM . 
Employ~ TIU. 06 WauJ.iau 

Key AdjuJ.i:tme.n.t 
T 11.an.6 Arnett. I n.6 • - L.A. 

• 



• 

• 

• 

AS 
STATEMENT MADE BY CHARLES BENSTEDT, EXECUTIVE DIRECTOR OF 
NATIONAL CONGRESS OF PETROLEUM RETAILERS BEFORE THE COMMITTEE 
ON COlftl~ERCE OF THE U.S. SENATE ON MARCH 19, 1975 

. •.... Gulf has withdrawn from many regions. They have also 
announced a plan to reduce the number of their outlets from 
30,000 to 15,000 with 20% of those remaining to be company 
operated. 

Bill Brooks, past president of Greater Washington/Maryland 
Service Stations, has lost his lease as a result of this 
marketing strategy by Gulf. Bill and two of his other dealers 
in his marketing area have been disenfranchised by Gulf and 
will be replaced by one outlet to be operated directly by the 
Gulf Oil Company. 

In the New York metropolitan area, Gulf has notified dealers 
of their intention to close 100 dealer-operated stations and 
reopen 47 as company operations. 

0361 

British Petroleum is withdrawing from dealer operations throughout 
the East and converting key stations of "gas and go 11 under company 
operation. A lawsuit filed on behalf of 10 BP dealers in Maryland 
has resulted in atemporar.y injunction against BP. If the lawsuit 
fails, these dealers could be disenfranchised and BP will take 
over the retail business dealers have worked very hard to build. 
The dealers who remain under court protection are fighting an 
uphill battle to save their businesses. BP has held their dealer 
tank wagon prices high while retailing the product at prices the 
dealer cannot meet. The company has refused to make all three 
grades of BP gas available to the remaining dealers providing 
them with only two grades while the company operations market all 
three. In addition, BP no longer honors BP credit cards. This 
withdrawal of credit cards has had a serious impact on BP dealers. 
The above described marketing changes result in reduction of sales, 
etc. The company also withdrew the BP trademark from a large 
group of dealers in the East and replaced it with William Penn 
trademarks. These dealers have lost the value of a nationally 
known trademark and have had no advertising support for the 
William Penn name. However, the gasoline they sell is the same 
gasoline which is sold by company operations under the BP logo. 

Sitco has announced plans to reduce the number of stations they 
supply by more than 50% with the majority of those remaining 
stations to become company operations. A lawsuit involving at 
least one dealer in Maryland was filed in an effort to stop Sitco's 
downstream movement. 

Phillips has withdrawn from many Western states and converted 
former dealer stations to secondary brands which are company 
operated {this is happening in Nevada). This activity is 
described in testimony from Utah dealers on March 17, 1973 . 
Our affiliate in Missouri has promised to furnish their committee 
with additional information. 

Conoco is withdrawing from many markets in the Midwest and converting 
a large percentage of their remaining stations to gas only. {This 
is happening in Las Vegas. There are no .. more Conoco stations in 
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Las Vegas. They now have a serve yourself outlet taking care 
of what the Conoco dealer used to take care of) . 

Texaco just announced their plans to convert 35 dealer operated 
stations in the Atlanta, Georgia, area to company operations. 

Our affiliatesin Central Ohio report Standard Oil in Ohio has 
not made a new dealer in that area since June 1974. All station 
changes are being filled with commission managers or company 
personnel. They also report that the Marathon Oil Company is 
changing to company operation. There has not been a new Marathon 
dealer in Franklin County since June 1974. 

Mobil threatened to convert all stations in Connecticut to 
company operations but settled out of court when a lawsuit was 
filed. 

In New York, Giddeon Arco also reportedly moving toward company 
operation. 

Leonard Oil Company in Michigan embarked on a plan to convert all 
of their stations to company operations. Our affiliates in 
Michigan and the dealers involved have gone to court for relief. 
Leonard is not a well known domestic name outside of Michigan but 
it is a major international French company ranking in size with 
the Sun Oil Company. In 1971 there were a total of 180 Leonard 
stations in the Detroit area - all dealer operated. At present, 
there are approximately 90 stations, 2/3 of them operated directly 
by Leonard. At least six of the dealers being supplied by the 
company are operating without a lease remaining in possession of 
the stations because of legal action. Leonard is maintaining a 
high wholesale price to the dealer and selling the same product 
at retail for a price, if me by the dealer, would allow him a 
profit of less than 1¢ per gallon after rent. This pricing 
practice, of course, will drive the remaining dealers from the 
market leaving Leonard with complete control. 

The independent gasoline dealers face extinction as a significant 
force in petroleum marketing if legislation is not passed to allow 
him an opportunity to remain in the market. We say this neither 
with hysteria or exageration. It is simply a statement of fact. 
He will be replaced by company outlets operated by a salaried 
manager or a commissioned agent or management company. The 
significance of our extinction will be that the integrated oil 
companies will control completely and pervasively the price and 
other conditions of gasoline sales to the consumer. Competition 
in the retail field of gasoline for all practical purposes will 
be at its end. Whenever a handful of producers are able to 
integrate forward into the retail sector, competition is hurt 
and the consumer must ultimately pay the higher price. Major 
integrated companies have defined their movement into retailing 
as a means to bring about lower prices to the consumer. A look 
at the industry's history should convince even the ~ost skeptical 
that once their goal. is achieved, once they have control of the 
market, they will see the same lock step pricing at retail that 
has been the part of the rest of the industry's behavior. The 
problem is not confined to disenfranchisement of brands of dealers. 
Entry by maj_or :.comp'a.nies · into secondary branding at the retail 
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level (this is what we are getting into in Nevada more and 
more) threatens the continued existence of private brands as 
well. The Congress took note of this problem in a conference 
report in the Emergency Petroleum Allocation Act of 1973. In 
the words of the report,' the committee wants to express its 
concern with the downstrean vertical,integration of the major 
oil companies into the distribution and retail level of the 
market. 

Major oil companies have begun to market secondary brands through 
wholly owned distribution subsidiaries. The primary brands are, 
to an increasing extent, being marketed through so called 
salaried or managed retail outlets. Branded independent marketers 
already under short term leases and supply agreements are 
finding that their agreements are not being renewed. Leases 
of one year duration are being converted to 30 days. Representatives 
of branded dealers believe that this represents an attempt by (0 
the majors to force private independent distributors out of the 
retail market and to convert station operators to salaried 
employees. 

We commend the committee for recognizing the parallel movement 
of the major companies into retailing during its consideration 
of emergency energy legislation.Although the total forward 
integration of the companies into retailing transcends the 
current energy problems, we find that the companies are using 
the energy situation in their efforts to gain substantial if 
not total control of the retail market. One company reported 
the remarks: "We don't need the dealer anymore. The retail 
market is stablizing and we can make money out there ourselves." 

To a degree, the FDA regulations and the uncertain future of the 
Emergency Petroleum Allocation Act of 1973 have further complicated 
the dealers' position. Some companies have significantly shortened 
the terms of the lease agreements with dealers blaming certain 
provisions of the regulations and the possibility of the expiration 
of the Emergency Petroleum Allocation Act within the next few 
months. 

Shell's act of reducing lease arrangements from three years to 
one year is the highest action of reducing and the reduction of 
their lease periods to 30 days for the duration of the Emergency 
Petroleum Act. 

The changes in marketing practices we have described in this 
statement are occurring at a rapid pace. The companies that we 
have mentioned are only the vanguard of what will be a much larger 
movement if legislation is not enacted to provide for a moratorium 
from further forward integration by the major oil companies into 
retailing. The Congress must act quickly to pass this proposed 
legislation. Any delay will see more dealers cannibalized by the 
supply companies • 
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AMERICAN PETROLEUM INSTITUTE 
MARKETING AFFAIRS COMMITTEE MEETING 

~DUSTON, TEXAS 
JANUARY 22, 1975 
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·\ 

RG . . .:::::, 

,, 

·0'"'6:il!I ,· "'' "it 

' ~., ,~ ' ' ... 

THE DISCUSSION HERE TODAY JS DIRECTED TO THE CONSID­

ERATION OF LEGISLATION WHICH ORIGINALLY CARRIED THE TITLE OF 

"DEALERS DAY IN COURT," THAT TITLE LATER BECAMi UPROTECTION 

FOR FRANCHISED DEALERS," THE LEGISLATION IS NOW BEING CALLED 

"FAIR MARKETING OF MOTOR FUEL," PERSONALLY, I PREFER THE 

CURRENT TITLE, SINCE ALL THAT DEALERS HAVE EVER ASKED I~ A 

SET OF RULES WHICH ARE FAIR FOR EVERYONE -- THE DISTRIBUTOR, 

· THE RETAILER, AND THE CUSTOMER, I BELIEVE THAT WE CAN 

DEMONSTRATE THAT THE LEGISLATION WE PROPOSE WILL MEET ALL 

.OF THESE CRITERIA, 
- .,,,,. t' .: ·, 

'. ; ! ... ' 

. , 
' 

AT THE PRESENT TIME THERE ARE NO BILLS.BEFORE THE 

~ONGRESS ON THE SUBJECT, THAT IS PROBABLY THE IDEAL CLIMATE 

FOR THIS DISCUSSION, 

THERE ARE SEVERAL WAYS TO ATTACK WHAT WE BELIEVE 

HAVE BEEN CONTINUING PROBLEMS IN GASOLINE MARKETING, ONE IS 

BY FEDERAL LEGISLATION, ANOTHER IS STATE LEGISLATION, STILL 

' 

.: ,- ~•: t 

. ,:···' 

~. . :'. . ' 

• ~NOTHER METHOD WOULD BE TO ASK THE FEDERAL TRADE COMMISSION 

" . 

'' 
' ' ./ro PROMULGATE 

' ,: 

.i ' I. 
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• TO PROMULGATE TRADE REGULATION RULES BASED UPOM THE PHILLIPS' 

DECISION OR UPON A SET OF REGULATIONS AGREED TO BY THE INDUSTRY, 

-

OUR ATTEMPTS TO PASS LEGISLATION ON THE FEDERAL 

LEVEL HAVE BEEN FRUSTRATEDj HOWEVER ON THE STATE LEVEL \'IE H/,VE 

BEEN SOMEWHAT SUCCESSFUL, THIS IS ENCOURAGING EEC/\W,E IT 

INDICATES THAT LEGISLATORS DO UNDERSTAND THE tlEED FOR LEGIS­

LATION TO BRING ABOUT SOME BALANCE IN THE RELATIONSHIP BETWEEN 

SUPPLIERS AND DEALERS, UNFORTUNATELY, WE FIND TOTAL RESISTANCE 

TO EVEN THE VERY MILDEST OF THESE LAWS BY MANY SUPPLIERS, THIS 

IS AN INDICATION THAT SOME SUPPLIERS ARE GOING TO RESIST THE 

SLIGHTEST CHANGE IN MARKETING PRACTICES, IF IN FACT THAT IS 

SO, THEN IT RAISES THE QUESTION OF THE VALUE OF THESE DISCUSSIONS, 

ONLY IF THE SUPPLIERS WILL FIRST RECOGNIZE THAT THERE ARE 

INDEED CONDITIONS WITHIN THE INDUSTRY WHICH MUST BE CHANGED, 

CAN WE PROCEED WITH ANY HOPE OF MEANINGFUL DELIBERATIONS, 

IF THE RECOMMENDATIONS OF THE SEVEN COMPANIES TO 

THE HousE INTERSTATE AND FOREIGN COMMERCE COMMITTEE CAN BE 

CONSIDERED AN ACCURATE AND FIRM ASSESSMENT OF THE INDUSTRY'S 

VIEWS, THEN WE ARE ALREADY AT AN IMPASSE, 

' . ' 
To MEET OBJECTIONS OF SUPPLIERS, DEALER REPRESENTATIVES 

AGREED TO MANY CHANGES IN THE ORIGINALLY PROPOSED LEGISLATION, 

ONLY TO BE MET WITH A COUNTER PROPOSAL WHICH CAN BEST BE 

• DESCRIBED AS ''PROTECT I ON FOR MAJOR OIL (OMPAN IE S," 

/WORSE YET, 

' ' 
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l 
WORSE YET, IT IS OUR UNDERSTANDING THAT SOME COMPANIES 

ARE TOTALLY OPPOSED TO ANY LEGISLATION, l' 

. WHY DO WE INSIST ON LEGISLATION OR TRADE REGULATION 

RULES? SIMPLY BECAUSE ANY OTHER COURSE IS MEANINGLESS, A 

STATEMENT OF COMPANY POLICY IS WORTHLESS IF IT IS ONLY THE 

MANAGEMENT OF THAT COMPANY WHO CAN ULTIMATELY DETERMINE IF IT 

HAS BEEN COMPLIED WITH BY THEIR Ef1PLOYEES, .. 
. , 

l 

FURTHER, THE IMPACT OF AN¥ CHANGES IN DEJ\LEH/COMPANY 

RELATIONS MUST FALL EQUALLY ON ALL SUPPLIERS AND DEALERS, 
I 

THIS) UNFORTUNATELY) CANNOT BE ACHIEVED VOLUNTARILY FOR AT 

LEAST TWO REASONS, 

FIRST) HISTORY HAS SHOWN THAT MANY SUPPLIERS DO NOT 

KEEP THEIR PROMISES TO CHANGE THEIR METHOD OF OPERATION OR 

TO CORRECT ABUSES TO WHICH EVEN THEY ADMIT, SECONDLY., HIE 

ANTITRUST LAWS WOULD PROBABLY PROHIBIT ANY INDUSTRY AGREEMENT 

ON LEASES UNLESS ESTABLISHED UNDER THE FEDERAL TRADE COMMISSION, 

FOR THESE, AND OTHER REASONS, WE DEL I EV[ THAT CIIJ\l"JGES 

MUST COME IN SOME MANDATORY FORM,,, AND NOW IT IS TIME TO 

DISCUSS THE WHY AND THE HOW OF THE CHANGES WE SEEK, 

FIRST, I BELIEVE WE SltOULD LOOI( rmIEFLY AT TII[ 

HISTORY OF GASOLINE MARKETING, IT IS NECESSARY TO UNDERSTAND 

/THAT IT IS 

;' ' . ' 
,-<' •• 

. ' 
f •-' 

' ' 

-~· ; 

I . . 

; 'i~ ~ . 
~ ; .\ '' 

., 



• 

• 

THAT IT IS THE ABUSE OF·' EC0N0MlC POWER; THE QUESTIONABLE 
f',, 

MARKETING PRACTICES; AND THE ATTITUDES AND ACTI.ONS OF SOME .• ! . . . . . ; . / '. ; .::,.: : \ 

INDIVIDUALS AND COMPANIES WHICH BROUGHT FORTH THE REOUCST FOR 

'• "FAIR. MARKETING STANDARDS," 
.. ) 

\ ' ~ / 
: t. 

lHE OLIGOPOLY., WHICH IS THE OIL INDUSTRY., HAS ENGAGCD 

IN PARALLEL ACTIONS FOR YEARS; BOTH AS TO AQUISITION AND CONTROL 

OF RETAIL OUTLETS., ANO LEASING Af!RANGEM[NTS WITII DEALERS, 

THIS PARALLEL ACTION HA$ RESULTED IN LEAS.ES OF ADHESION WHICH 

ARE NON-NEGOTIABLE AND HAVE LEFT THE DEALER WITH A 11HoBSONS 

CHOICE," IN SHORT, HE lS FACED WITH-BASICALLY THE SAME LEASE., : 

THt SAME RESTRICTIVE MARKETING PRACTICES (REGARDLESS OF COMPANY) , 

AND IF HE IS DISSATISFIED HE HAS BUT ONE CHOICE -- LEAVE: THE 

BUSINESS, THIS ALSO.LEAVES THE CUSTOMER WITH ABOUT THE SAME 

CHOICE, .SINCE THE PARALLEL ACTION OF THE COMPANIES .WHICH OVER 

- .,, 

. };: . 

I ._ ~-?,,. ~ °si -·. , •· 

THE YEARS HAVE EXTENDED :TO PRICING AND TBA .COERCI~;~· -- T~~OUGH . ·: 
~·. , 'f,.;~c, 

. THE LEASE -- DIRECTLY A~D ADVERSELY AFFECT THE CUSTOMER, . 

. . . 

EARLY EFFORTS ON THE PART OF SERVICE STATION DEALERS' 

TRADE ASSOCIATIONS TO MEET AND DISCUSS THESE PROBLEMS WITH 

THE INDUSTRY WERE MET WJTH CONTEMPT, hf 1:VSRY Cf\.SE., THE .. · · 

STANDARD RESPONSE WAS "OUR LEASE IS WITH OUR. DEALER,,, WE WJLL · 

ONLY DISCUSS IT WITH HIM,'' IN ADDITION., WE FOUND THAT IN MANY 

INSTANCES COMPANIES WOULD NOT ALLOW DEALERS TO HAVE THEIR 

ATTORNEYS PRESENT FOR DISCUSSION OF LEASES OR MARKETING 

PRACTICES, IN ALMOST EVERY CASE, THE COMPANY INSISTED THAT 



• 

• 

-

• 

T;HE DEALER BE ALONE WHILE AT LEAST TWO COMPANY REPRESENTATIVES 

rbLn HIM PRIVATELY THAT t-tE wouLn SET A 'SPECIFIC rRtcE, HE -
l . . 

WOULD PURCHASE A CERTAIN AMOUNT OF fBA., tll WOHLU Ol'fW\lt 

. PRESCRIBED HOURS OR HE WOULD LOSE HIS LEASE, 

I KNOW THAT EVERYONE IN THIS ROOM.WILL DENY THAT 

THIS WAS EVER THEIR COMPANY POLICY -- BUT I ALSO KNOW THAT NOT 

ONE OF vou·CAN DENY THAT THIS KIND OF ACTIVITY WAS COMMONPLACE. 

You KNOW AND WE KNOW THAT OUR FILES ARE FULL OF TIIESE 

~OMPLAINTS, WE ALSO KNOW THAT COURT ACTION IN RECENT YEARS 

HAS DRAMATICALLY DESCRIBED THESE ABUSES, 
\ 

I 

Bur IS IS NOT ONLY THE COERCION WHICH WAS APPLIED 

IN SECRET THAT WE MUST ELIMINATE, WE MUST ELIMINATE THE 
I 

INSTRUMENT THAT PROVIDES ALMOST UNLIMITED CONTROL OVER THE 

DEALER BY HIS SUPPL I ER,i IN SPITE'(OF THE ANTITRUST LAWS NOW ON 

THE BOOKS, I REFER TO !THE SHORT .TERM LEASE., WHICH COUPLED 

WITH THE DEALERS' FEAR OF NON-RENEWAL., IS THE ·oN~Y IN5TRlJt1~f'H. 

OF CONTROL NEEDED BY THE SUPPLIERS TO IMPRESS THE WILL OF THE 

,COMPANY ON THE DEALER, , • ;,, ' .,,.; ' ,, I ' ,: ·'·_·, ~ 

.·• ,-. •r / ~~· " • .• '• 
~ -,•_ '-. . 

. THE COURTS H~VE ALREADY SAID THAT THE SHORT-TERM 
. ! . 

LEASE is INHERENTLY COE!RCIVE; THEY HAVE ALREADY SAID IT IS 

A MAILED FIST WITHIN A iVELVET GLOVEi THEY HI\VE ALREADY S.AID 

THAT THE DEALER CANNOT !EXERCISE INDEPENDENT JUDGEMENT WHEN 

HIS TENURE IN THE STATI]ON DEPENDS UPON THE WHIM OF THE 
:'} 

•, C 

. <';\,· ~!, 

' ,: ,. .. 
,.'- - .. •, 
1.. <. 

. , . 
_-_'. ~ 

-~ '· ,.. 

-~~-::'.. :.':~--~· ;.·, ., 
.·.,· ,:;, .;·.!·· i 

. '' '. ,~,. .· . 

. •' ~ 

; ·,. 
. · .. ·;-r· ' · /coMPANY ·eMPLOY£E' .. :. ; i 
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/ 
//- COMPANY EMPLOYEE WHO CONTROLS THAT LEASE; THEY HAVE ALREADY 

• 

SAID THAT THE DEALER HAS A VESTED INTEREST IN THE STATION, 

THE FEDERAL TRADE COMMISSION DESCRIBED THE PROBLEM IN ITS 

1967 REPORT AND DEALT WITH THE PROBLEM IN A RECENT CONSENT 

ORDER, YES1 WE BELIEVE THAT THE COURTS AND F.T.C, HAVE 

RECOGNIZED THE INEQUITIES AND THE CONTROLS WHICH ARE SO 

WOVEN INTO THE MARKETING PRACTICES OF SUPPLIERS, Now WE 

BELIEVE IT IS THE RESPONSIBILITY OF THE LEGISLATORS TO TRANS­

LATE THESE COURT OPINIONS INTO STATUTE LAW, 

JUDGE KAssOFF SAID IN HIS OPINION IN RUBENFELD V, 

MoBIL1 "THE COURTS--ARE BEING FORCED TO DO THE GOOD WORK WHICH 

THE LEGISLATORS SHOULD HAVE DONE BEFORE THIS," 

THE RELATIONSHIP BETWEEN TliE DEALER AND HIS SUPPLIER 

TRANSCENDS THAT OF LANDLORD/TENANT, THE VERY FACT THAT THE 

LANDLORD IS ALSO THE SUPPLIER PLACES THE DEALER IN A POSITION 

.. OF NOT ONLY SATISFYING HIS NORMAL OBLIGATIONS AS A-TENANT, BUT 

IMPOSES ON HIM THE ADDED OBLIGATION OF SATISFYING THE SUPPLIER'S 

MARKETING OBJECTIVES, THERE ARE AT LEAST TWO SCHOOLS OF THOUGHT 

AS TO HOW THIS CAN BE CORRECTED, ONE WOULD MAKE IT UNLAWFUL 

FOR THE SUPPLIER TO ALSO BE THE LANDLORD, I,E,, GOMPLETE 

DIVORCEMENT OF THE COMPANY FROM THE OWNERSHIP OR CONTROL OF 

RETAIL PROPERTIES, Bur THE LANDLORD/SUPPLIER RELATIONSHIP IS 

ONLY BAD IF ONE PARTY IS TOTALLY DOMINANT, WHICH IS NOW THE 

- CASE, IF THERE IS A BALANCE IN THE RELATIONSHIP, THE 

... 

/LANDLORD/SUPPLIER 
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• LANDLORD/SUPPLIER ARRANGEMENT CAN WORK, IN ORDER TO ACHIEVE 

-

• 

A BALANCE, A SET OF LAWS OR REGULATIONS WHICH WOULD GOVERN 

LEASES AND/OR MARKETING AGREEMENTS BETWEEN D[/\L[RS /\ND TIIE If< 

SUPPLIERS IS NEEDED. THE LAW WOULD INDIRECTLY PLACE CERTAIN 

NECESSARY RESTRAINTS ON THE ACTIVITIES OF THE SUPPLIER, NAMELY, 

ANY ATTEMPT BY THE SUPPLIER TO DICTATE RETAIL PRICES, ANY 

ATTEMPT BY THE SUPPLIER TO REQUIRE THE DEALER TO STOCK AND 

SELL COMPANY BRAND OR SPONSORED TB/\, AND /\NY I\ TTHlrT nv Tiff 

COMPANY TO IMPOSE UNREASONABLE OPERATING CONDITIONS ON Tll( 

DEALER, THE FACT THAT THESE ACTIVITIES ARE ACTIONABLE UNDER 

THE ANTITRUST LAWS IS UNIMPORTANT, THE DEALER IN MOST INSTANCES 

CANNOT AFFORD ANTITRUST LITIGATION, THE JUSTICE DEPARTMENT IS 

A RELUCTANT DRAGON AND F.T,C, HAS ALREADY STATED THAT fT DOES 

NOT HAVE THE BUDGET TO HANDLE THE INDIVIDUAL CASES -- BUT 

CAN ONLY ACT AGAINST AREA-WIDE ABUSES WHICH WILL BRING 

SUBSTANTIVE CHANGE TO THE INDUSTRY, 

BECAUSE THE ANTITRUST LAWS ARE INSUFFICIENT) IT IS 

MECESSAP.Y TO PROVIDE THAT THE LEASE OR MARKETING AGREEMENT 

BE RENEWED BY THE SUPPLIER SO LONG AS THE DEALER \COMPLIES IN 

GOOD FAITH WI1H ESSENTIAL AND REASONABLE PROVISIONS OF TIIE 

LEASE P.~:o/oR MARKET I NG AGREEMENT. THE BUR OEN MtJ~:;r Bf. ON TIil 

SUPPLIER TO SET FORTH THE REASONS FOR A FAILURE TO PENEW, 

ANY FAILURE TO RENEW WOULD HAVE TO BE' FOR GOOD CAUSE, 

THE DEALER WILL THEN BE FREE TO MAKE .HIS OWN DECISIONS 

/ON PRICING 
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/ 
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ON PRICING AND TBA PURCHASES, THE CUSTOMER WILL BENEFIT 
I 

~ECAUSE THERE WILL BE REAL COMPETITION FOR THE DEALERS BUSINESS, 
I 

! 

NOT THE FICTITIOUS COMPETITION THAT WE HJ\VE SEEN IN Tit[ PA~;T 

WITH UNREALISTICALLY HIGH "DEALER TANKWAGON PRICES" (DTW) AUD 

"TEMPORARY VOLUNTARY ALLOWANCE" (TVA) GRANTED ON A SECRET AND 

ARBITRARY BASIS BY THE SUPPLIER, 

HOWEVER, IF COMPANIES INSIST ON MAINTAUUNG ARTIFI­

CIALLY HIGH DTW's THROUGH PARALLEL ACTIONS, THEN ADDITIONAL 

LEGISLATION TO ATTACK THEIR UPSTREAM OPERATIONS MAY BE NEC­

ESSARY, THE FACT THAT THE DEALER WILL BE FREE FROM COERCION 

EITHER OVERT OR COVERT -- SHOULD ENCOURAGE THE SUPPLIERS TO 

BECOME MORE COMPETITIVE IN THEIR TBA SALES TO DEALERS.· 

CONSUMERS WILL BENEFIT BECAUSE DEALERS WILL ACTUALLY BE FREE 

TO PURCHASE AND SUPPLY TBA AT COMPETITIVE PRICES, 

WITH DEALERS FREE TO MAKE THEIR OWN DECISIONS CON­

CERNING OPERATING PRACTICES, THEY WILL NOT BE FORCED INTO 

ECONOMICALLY UNSOUND OPERATIONS WHICH INCREASE THE COST TO 

CONSUMERS, 

- I HAVE NOT SPOKEN TO THE ACTUAL LANGUAGE USED I~ 

THE VARIOUS PIECES OF LEGISLATION PROPOSED BECAUSE I BELIEVE 

THAT IS BEST LEFT TO THE ATTORNEYS. I DO BELIEVE, HOWEVER, 

THAT IT IS A MISTAKE TO ATTEMPT TO WRITE LEGISLATION WHICH 

DEALS SPECIFICALLY WITH EVERY POSSIBLE OCCURANCE.· /\NY 

i•. 

. ; ~ 

'I, I • ~· 

ti~· : ,--t ~- ,'. 

·; -·- , . 

. r::i~i::~ 
I • • 

I:· . 

. /LEGISLI\TION MUST 
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• LEGISLATION MUST BE BROAD AND, OF NECESSITY, LEAVE SOME INTER­

PRETATION TO THE COURT AND THE JURY, IT MUST PROVIDE FOR A 

BALANCE IN THE NEGOTIATIONS CONCERNING LEASES AND MARKETING 

AGREEMENTS, lT MUST BE BASED ON A DOCTRINE OF REASOM/\BLLNl:SS 

AND FAIRNESS, IT SHOULD NOT PROTECT THE BAD DEALER; AND FOR 

THAT REASON THE COMPANY SHOULD BE ALLOWED TO TERMINATE OR 

• 

FAIL TO RENEW FOR GOOD CAUSE AND UPON PROPER NOTICE, 

SOME SPECIFICS THAT ANY BILL SHOULD CONTAIN ARE: 

1) A NOTICE OF 90 DAYS ON ANY FAILURE TO RENEW, 

2) A NOTICE TO THE DEALER TO CORRECT ANY BREACH 

OF THE MARKETING AGREEMENT BEFORE ANY TERMINATION OR CANCEL­

LATION CAN BECOME EFFECTIVE, 

3) A RIGHT OF TERMINATION BY THE COMPANY IN CASE 

OF WILLFUL ABANDONMENTJ BANKRUPTCY, CONVICTION OF FELONY OR 

DEATH OF THE DEALER; \IITH SHORTER NOTICE OR WITHOUT NOTICE IN 
i 

THE CASE OF AB~~DONMENT, BANKRUPTCY, OR CONVICTION or A FELONY, 

EXCEPT THAT THE SUPPLIER IS STILL LIABLE FOR UNLAWFUL TERMINA­

TION, f~ THE CASE OF DEATH OF THE DEALER, SUFFICIENT TIME MUST 

BE ALLOWED FOR TRANSFER OF THE LEASE OR MARKETING AGREEMENT 

OR PAYMENT OF GOOD WILL BY THE COMPANY, 

4) A RIGHT OF THE DEALER TO TRANSFER THE MARKETING 

· / AGREEMENT WI TH 

,, ' 'f 

f ' '. 
t : 
,.:·.' 

•· 

-. ; 
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• AGREEMENT WITH THE CONSENT OF THE SUPPLIER, WHICH CONSENT 

COULD NOT BE UNREASONABLY WITHHELD, 

-

5) THE LEASE OR MARKETING AGREEMENT MUST BE RENEWED 

AS LONG AS THE DEALER HAS COMPLIED WITH ESSENTIAL AND REASONABLE 

TERMS OF THE LEASE OR MARKETING AGREEMENT AND HAS ACTED IN 

GOOD FAITH IN CARRYING OUT THE TERMS OF THE AGREEMENT, 

6) THE LEASE COULD BE CANCELLED, TERMINATED, OR 

NOT RENEWED FOR GOOD CAUSE, INCLUDING: 

YEARS, 

(A) A FAILURE·BY THE DEALER TO MAINTAIN REASONABLE 

STANDARDS OF CLEANLINESS, 

(B) UNUSUAL VOLUMES OF CUSTOMER COMPLAINTS A~D A 

FAILURE BY THE DEALER TO MAKE AN EFFORT TO 

SETTLE THE COMPLAINTS, 

(c) FAILURE TO MEET FINANCIAL OBLIGATIONS TO THE 

COMPANY SO LONG AS THESE FINANCIAL OBLIGATIONS 

CAN BE PROPERLY DOCUMENTED AND JUSTIFIED, 

HOWEVER, SOME METHOD MUST BE WORKED OUT TO 

ALLOW THE DEALER TO CON~~NUE IN CASE OF UNUSUAL 

CIRCUMSTANCES, AS IS NORMAL IN MOST CREDIT 

RELATIONS, 

7) ANY LEASE RENEWAL SHOULD BE FOR A. PERIOD OF FIVE 

~ .. I.' 

f, 

:: .. 1:· • ' i ~ ' ' • 

/8) THERE ARE 
' I" . 
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8) THERE ARE OCCASIONS WHEN THE SUPPLIER SHOULD BE 

ALLOWED TO FAIL TO RENEW FOR GOOD BUSINESS REASONSJ UPON PAYMENT 

OF APPROPRIATE DAMAGES, Bur) TRANSFER OF CONTROL TO COMPANY 

OPERATION SHOULD NOT BE CONSIDERED A GOOD BUSINESS REASON, 

9) THE LEGISLATION SHOULD NOT CONTAIN A PREEMPTION 

CLAUSE THAT WOULD UNDO THE GOOD WORK OF THE STATES, MARKETING 

PROBLEMS MAY BE MORE ACUTE IN ONE AREA THAN ANOTHERJ AND EACH 

STATE SHOULD BE ALLOWED TO STRENGTHEN THE BASIC FEDERAL 

LEGISLATION IFJ IN THE JUDGEMENT OF THAT STATE LEGISLATUREJ 

IT IS NECESSARY, 

IN CONCLUSIO~J I FEEL COMPELLED TO SAY TO THOSE WHO 

WOULD OPPOSE FURTHER LEGISLATION OR REGULATION .PURELY ON THE 

BASIS THAT WE DON'T NEED ANY MORE GOVERNMENT INTERFERENCE IN 

BUSINESS) ARE NOT PRESENTING A VALID ARGUMENT, 

IF WE ABANDON THE LAWS THAT GOVERN COMMERCE) OR FAIL 

TO STRENGTHEN THEM WHEN NEEDED) WE WILL LIVE BY THE LAW OF THE 

MOST POWERFUL -- JUST AS WE WILL LIVl bY THE LAW OF THE MOST 

VIOLENT IF WE FAIL TO PROTECT Arn STRENGTHEN OUR CRIMINAL 

LAWS, 

WHAT DOES THE DEALER EXPECT IN THE FUTURE? HE EXPECTS 

AN OPPORTUNITY TO REMAIN IN AN INDUSTRY OF WHICH HE HAS BEEN 

A VITAL PART, HE EXPECTS AN OPPORTUNITY TO REMAIN BASED SOLELY 

. -
j II' • 

:i.,' _.,,.._ ,' 

' ·,' ~ ., ~ ~ 

-~ ':. .-~ ,·"\ '· 

,- :, ;,. t 
;· • • :r f,-;_ '~ 

' 
i -,~<· < i 

, . ,, 

/ON HIS DETERMINATION 
,, 



,. 

.. 

• 

• 

- 12 -
0374 

ON HIS DETERMINATION AND ABILITY TO MEET THE NEEDS OF HIS 

CUSTOMERS, RATHER THAN A REQUIREMENT THAT HE FJR~T MEET THF 

NEEDS or IIIS SIIF'l'Ll[IL 111.: [XJ>[CTS Hl r:.rl\Hl.l'.;11 /\1'1 I ()llf'I'( lfl A 

BUSINESS HE HAS SPENT HIS LIFETIME BUILDING, HE ~XPECTS TO BE 

ABLE TO BUILD SOME FORM OF RETIREMENT FOR HIS LATER YEARS, 

HE EXPECTS TO EARN AN INCOME BASED ON HIS EFFORTS, ABILITIES, 

AND DECISIONS HE HAS MADE, RATHER THAN ON DECISIONS THAT HAVE 

BEEN MADE FOR HIM, 

IT HAS BEEN OBVIOUS FOR YEARS THJ\T IT WILL TAKE 

LEGISLATION TO SECURE THESE GOALS AND THE "INDEPENDENT" SlATUS 

HIS SUPPLIER HAS NOMINALLY BESTOWED UPON HIM, WE MUST MOVE 

TOWARD THAT END IMMEDIATELY, 

:, 

# # # # # 

;) 

·1'. 
' 
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ii~!!: ~~ !:!;~:~nt~tive~ : ·~ .• ,:J-_·_· _- ;J foo.3_·~-i~~ ~ 
..•. . Thirtyd-~irst

1 
Legisl~ture · '··· ' · .. •· ~.. . . ~.·[/·.·. 11 .,l j,;_p 

· · · · Sccon ncgu ar Session ,,,..,., · " 
. .- : ~· \ ' ' ' . .. \ ~\ ,,') ;., 
1 · , ' , , ·, \ ""'4. \ 

·,. ~·· ... :· \\~~( __ ).--~ ~-~--~- ' HOUSE BILL 2175_ . 

;_.,.,,,,<i._J:-\~:.:··:>·-.: 1 
~: • (Reference is to Senate enrolled bill) 

·· ·~t;~kc ~very:h~? ,,after the enac::~:c:laUs~ thcl insert: . · ~.~ 
RfU...J\TING TO TRAD~•! AND COMt-:ii-:RCE: PROVIDING FOR .REGULATION OF PETROLEUM ~ 

PRODUCTS FRJ\J.~CHISES, AHD AMENDING TITLE 4 4, CHAPTER 10, .. ARIZ01~A .~ 
REVISED STA'l'UTES, BY ADD!t~G ARTICLE 8. . , ,. . . , -:.'' . / 

l Be 'it' ena?ted by t~e1Leg414· slahture ofltO. he S~c1te oRf ~izdonsat,>t-~:, ,t··•.·.' 1 lz 
2 Section l. Tit e , c apter , Arizona av1se . a U es, r 

. J ' is "'1:~ii~t /::m:~i!~t:n~Du~~s r:~CIIISES ••,;i'..~,~Wt(:> ·• t/'. 
6 IN THIS AR'tICLE, Ui'~LESS THE CONTEXT OTHERWISE REQUIRESi·: ' '. ~ 
,7 . L "AFPILIA'rE 11 MEl:.NS 'A PCRSON WHO CONTROLS, IS CONTROLLED. OR IS/_: 

. 8 UNDER COMMON CONTROL NI'l'H ANOTHF.R PERSO~J: . · . · · .. , · . ·:·i . '. · ·· ,, 
. . . ·9 _, 2. ''CONTROL" MEANS ACTUAL OR LEGAL POWER OF INFLUBNCEJ:>VER. .[· . , ✓ 
. ~O i: ANOT!JER PERSON, WHETHER DIRECT OR INDIRECT, ARISING THROUGH: DIRECT :,:_.:i~-,~~ 
· Wil. 'OR INDIRECT ONNERSHIP OF CAPITAL STOCK, INTERLOCKING DIRECTOltn.!'ES OR /:tJ. · 

.. 12 OFFICERS, CONTRACTUAL. RELATIONS, AGENCY AGREEMENTS OR LEASING ARRANGE.:...~~:-
. 13 MENTS WHERE T,HE RESULT IS USED TO _AFFECT OR INFLUENCE SUCH PERSONS., :'.L,:.'' 
14 ·- .· ~ -3. "DEALER" MEANS ANY PERSON, ENGAGED IN THE P...E,TAIL SALE OP ··;,;,S:{., · 
15 PETRbLEUM PRODUCTS SUPPLIED UNDER A 0-ISTRIBUTORSHIP, FRANCH-ISE OR<r~';'J,:~, 

. 16 O'l'HER AGREEMENT., ENTE.RED INTO WITH A DISTRIBUTOR •. · .. -~. · Y' · .. · .. \J ... 
17 · 4, If DISTRIBUTOR" MEANS ANY PERSON ENGAGED IN THE SALE, . CONSIGN~· 
18 MEN'.J,1 OR OTHER DISTRIBUTION OF PETROLEUM PRODUCTS TO DEALERS.AT RE- .1.__J 
19 · TAIL OUTLETS SERVING THE GENERAL · MOTORING PUBLIC. .· ' .. \.. . · .' ~ 1 "'\!;-:; 
20 \: 5.. nENGAGED IN THI! SALE OF PETROLEUM PRODUCTS" MEANS .. IN 1'.'HE . \'.-,::. 
21 CASE OF A DEALER, THAT AT LEAST FIP'rY - . PER CENT OF THE AVERAGE .. -~ ; .. 
22 ANNUAL GROSS REVENUE OF '-rHE FRANCHISE IS DERIVED FROM THE SALE OF.. ., 

· . 2 3 PETRO::-'.,F.U.H PRODUCTS. · :, , · . , .: 
2 4 6. "FRANCHISE" OR "FRANCHISE. AGREEMENT" MEANS A W,RIT'?Et? AGREE-
25 MENT BE'l'l'lEEN A DISTRIBUTOR AND A DEALER UNDER WHICH TUE DEALER IS . , . 
26 GRANTED THE RIGHT TO USE A TRADEMARK, TRADE NAME,. SERVICE f.11\RK OR. ·. · , ·_, 
27 OTHER IDENTIFYING. SYMBOL OR Ni'V'1E OWNED DY ·ruE DISTRIBUTOR, ·uNbER' ·. · •.·._ · .. 
28 WHICH THE DEALER IS GRAHTED THE RIGHT TO OCCUPY PREHISES OWNED,. i .. EASRD;> 
29 OR CONTROLLED BY THE DISTRIBU'l'OR, FOR Tim PURPOSE OF ENGAGING IH • ·; 

. 30 THE HETAIL SALE OP PETROLEUM PRODUCTS OF r.rI!E DISTRIBUTOR •. ',_ t '.. · .:: , ·· ... 

. Jl . 7. "GOOD CAUSE" MEANS THE PAILURE OF A DEALER TO COMPLY.. NITJJ : i~. ,/THOSE .. EXPR~SS l'ROVISIONS 0~ THE FRANCHISE EXCEPT ,ANY TJIAT,MA~_)3B·_.' . 
UNCONbCIONADLE.. ' ' ' l • ' '·.;· ' ;, 

. 34 o. . "GOOD FAITH" INCLUDES Tim DUTY OF A 'PARTY TO ACT IN A FAin··:~::;::: 
·•· AND EQUITABLE NlL"1NER IN THE PERFORMANCE AND IN DE!-1hHDING PERFORMANCE , 

OF THE FRANCHISE.. 1 
, 

37 ,. • "PE'l'.R01.1.;uM P nonucTs r-mAtH ~10'l'OR · \~r.11 ICLl? PUELS AND t1inRicAt1~rs ... : .. -i ;·l~?f1iki,.:' ,.: . ', · ,' ' ' ;l ,. ,J;;,rrivoit >. \';/. 
,A<,; ' ,: ,, 

1
\'l;JP..K\Tf(l;~:.',: ::;f•Jq!,''2 ~1$l'.)f," 

,:..: . .. : ' · . ___ ...:,...,.;~;..;_ . ............:..<.;',P,~.J;Rf,t.1>1.4M•,~:~r'{1t:::t~·-Z:i~~:~:'.~~}.~:f,':::~: . :,'.'.:.~::~;~~: 1~;:,;.·1:~ ~-~, .. : ~l.::;.:,~· ·.::·: ·,_:~. i·~-~~ ;::.,, · ,·, ·. ~ }::,: , .... :, .,.•: -'f .• Aif, .... ~·. • 
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10. "RETAIL SALE OF PRODUCTS'* MEANS THE SALE .THEREOF FOR CON­
SUMPTION ANO NOT FOR RESALE AT A RETAIL OUTI,ET SERVING. THE MOTORING 
PUBLIC. 

11. ''SALE, TRANSFER OR ASSIGNMENT" MEANS ANY DISPOSITION OF A 
5 
6 
7 
8 

FRANCHISE OR ANY INTEREST THEREIN, WITH OR WITHOUT CONSIDERA'?lON, TO 
INCLUDE BUT NOT LIMITED TO BEQUEST, INHERITANCE, GIFT, EXC.111\.NGE, LEASE 
OR LICENSE. ✓-

. 44-1552. Disclocurcs to he mnde by distributor before . .. 
·' conclusion of aarecmcnt -

9 A DI~TRIDUTOR SHALL DISCLOSE TO ANY PROSPECTIVE DEALER THE 
10 FOLLOtiING INFOR!•lATION DEFORE ANY FRANCHISE AGREEMENT IS CONCLUDED: 
11 l. THE GALLONAGE VOLU.ME HISTORY OF GASOLINE SOLD TO THE PRE-
12 VIOUS DEALER OR DEALERS AT THE SAME PREMISES ANO DURIUG A THREE-YEAR 
1.3 PERIOD IMMEDIATELY PAST OR SUCH SHORTER PERIOD DURING WHICH THE· SAME 
14 PREMISES WERE USED fOR ENGAGING IN THE SALE OF GASOLINE WHlLE THE 
is FRANCHISE OR BUSINESS OPERATION WAS IN EFFECT. . 
16 2. TO THE EXTENT PREVIOUSLY MADE AVAILABLE TO THE DISTRIBUTO~, 

'16 THE NAME AND LAST KNOWN ADDRESS OF THE PREVIOUS DEALER OR DEALERS, 
17 FOR THE PRECEDING THREE YEARS OR SUCH SHORTER PERIOD DURING t';'I!ICH THE 
·1s ·PREMISES WERE USED FOR ENGAGING IN THE SALE OF PETROLEUM. PRODUCTS. 
19 3. ANY LEGALLY BINDING COMMITMENTS FOR THE SALE, DEMOLITION · 
20 OR OTHER DISPOSITION OF ·THE LOCATION. . 
21 4 • THE TRAINING PROGRAMS, IE' .ANY, AND THE SP'ECIFIC. GOODS Ah1i 
22 SERVICES THE DISTRIBUTOR NILL.PROVIDE .FOR AND TO THE DEALER. 
23 5. FULL DISCLOSURE OF ANY AND ALL OBLIGATIONS WHICH wrLL. BE 
2~4-: . iREQUIREO OF THE. DEALI:R.. -, · · · •. 

t 6. FULL DISCLOSURE OF ALL RESTRICTIONS ·ON THE SALE, T~NSFER 
AND TERMINATION OF THE AGREEMENT. ,. . . 

27 7. ANY DISCLOSURE REQUIRED BY THIS SECTION MAY 
28 BODY 

1 
OF THE FRANCHISE AGREEMENT OR SEPARAT.ELY. 

29 • :~4-1553. Voidable franchises . . 
... '. ~ < '• ,;: ' 

30 ANY FRANCHISE MAY BE CANCELLED BY THE DEALER AT HIS OPTIC:{ BY 
31 SENDING A WRITTEH DECLARATION OF THAT FACT AND THE REASONS T·IIEUEFOR 
32 TO THE DISTRIBUTOR IF: i:\ -', 

'.. ··:--
33 l. THE DISTRIBUTOR'S OFFER WAS FRAUDULENT OR UNLAWFUL, PR0-
34 VIDEO THAT THE DEALER SEND SUCH WRITTEN DECLARATION WITHIN S'IXTY • 
JS. DAYS APTER DISCOVERY THEREOF. _. : . 
36 2. THE DEALER WAS .NOT AFFORDED THE OPPORTUNITY TO NEGOTIATE ·fttTH 
37 TUE DISTRIBUTOR ON ALL PROVISIONS WITHIN THE FRANCHISE, EXCEPT 1'flliT 
38 SUCH NEG01'I.l\TIONS SHALL NOT IMPAIR TIIE UNIFORU INAGE AND QUAL:i'fY. ·STAND· .. 
39 . ARDS OF THE FRANCfl!SE, PROVIDED THAT THE DEALER SEND SUCH WRITTEN DE;_ 
40 _CLARATION WITHIN 'l'EN DAYS AFTER EXECUTION OF THE FRANCHISE. 
41 J. THE DEALER WAS NOT FURNISHED A COPY· OF THE· FR.7\NCil!SE AGi?tt-
42 MENT AT LEl1$T SEVENTY-TWO HOURS PRIOR TO EXECUTION. THE DEAr,tn SHALL 
43 SEND SUCH WRITTEN C.l\NCELLt"\TION WITHIN TEN DAYS AFTER EXECUTIO:J OF TUE 
44 . FRANCHISE. · ., ... 
45 ·4. THE DEALER WAS NOT FURNISHED THE DISCLOSURE SET. FORTH IN 
46 SECTION 44-1553 AT LEAST SEVENTY-TWO HOURS. PRIOR TO THE EXECUTIQ:t · 
47 OF THE FRANCHI.SE AGREEMEN'l'. 'J.1HE DEl'.LER SIIALL SEND SUCH WRITTCN 
.ts· CANCELLATION WITHIN TEN DAYS AFTER DEALER HAS ACQUIRED ALL OF THE 
-· REQUIRED INFORMJ\TION. · · · · 

/ :f ",, ;; 
' .. ~!L, , .. 
fL"'.- .. -.;.;,:.========--.. ·-~~~~-:.,~ ...... ;.:·~~-....,;.~...;......-~-~--·,•:; ·. ;_.- ~~~~~-~-·,.'", , ... --~----------..., -- ~ ·.. ' . .. .~ . ,, :, ' "• . .. ·- '•' 
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.• '. ~ ~:-!~~ a:r~h!~~~~I~~a~;i~:~s ARTICLE FOR ANY ~;~;~OR 
•· .·. 3 DIRECTLY OR INDIRECTLY OR -THROUGH ANY OFFICER, AGEN'l' OR EMPLOYEE, 

4 TO ENGAGE IN ANY OF THE FOLLOWING PRACTICES: • 
5 l. TO PROHIBIT DIRECTLY OR INDIRECTLY THE RIGHT OF•fBRir 
6 AS§OCIATION AMONG DEALERS FOR ANY LAWFUL PURPOSE. 
7 2. TO FAIL TO ACT IN GOOD FAITH IN PERFORMING OR COMPLYING · .. 
8 WITH ANY TERMS, PROVISIONS OF OR COLLATERAL TO A FRANCHISE. · 
9 · 3.' TO TERMINATE OR CANCEL A FRANCHISE WITHOUT GOOD CAUSE; . 

10 . 4. TO USE UNDUE INFLUENCE TO INDUCE A DEALER TO SURRENDER ANY 
11 RIGIJT GIVEN TO THE DEALER BY ANY PROVISION CONTAINED IN THE FRANCHISE 
12 5. TO CANCEL, TERMINATE. FAIL TO RENEW OR TO THREATEN THE CAN-

. 13 CELLATION, TERMINATION OR NONRENEWAL OF 
0

ANY FRANCHISE BECAUSE OF 
. 14 DEALER'S FAILURE TO PURCHASE MERCHANDISE OR PRODUCTS SOLD Bt DIS'l'RI- . 
15 BU'l10R WHERE THE REQUIREMENT THAT THE DEALER SELL EXCLUSIVELl( TUE -
16 MERCHANDISE OR PRODUCTS OF THE DISTRIBUTOR WOULD BE A VIOLATION , ... 
17 OF ANY LAW, RULE OR REGULATION OF THIS STATE OR OF THE.UNIT£0 S'l'ATE§. 
18 6. CHANGE OR MODIFY ANY RESTRICTIONS UPON NONPETRQLEUM.BEIJ\D 
19 ·· BUSINESS ACTIVITIES OF THE GASOLINE DEALER DURING THE TERM OF HIS 
20 [RANCHISE. 
21 7. UNREASONABLY REDUCE, LIMIT OR CURTAIL THE SUPPLY Qr GASOLl'.II 

. 22 OR OTilER PETROLEUM PRODUCTS TO ANY DEALER. . . - .. . . . 
.· . 23 · 8. CANCEL OR TERMINATE A · F·RANCHISE- SOLELY TO · SECUllE FOR ~T, -·-_ : 

24 OWN'ACCOUNT THE DISTRIBUTOR'S MORE SUCCESSFUL OR PROFITABLE FRANClttSE 
25 { STATIONS, " 

: ~ i 44-1555. Permitted practices ,:· 
.• _· ~7 NOTHING HEREIN SHALL PREVENT A DISTRIBUTOR FROM. IMPOSING UPON , 

28 A DEALER FROM iJ'IME TO TIME JtEASON8BFF., STANDARDS OF PEP.FORMAW:i" P~ . 
. 29 VIJ:?ED THAT SUCH STANDARDS BE ENFORCED TO :THE EXTENT \RQSO§A§LLAT . 

30 TH' TIME OF REQUIRED P:F;RFORMANCE. . .. · ·.. · . 
31 · .. -~ · 44•1556. Termination of franchise: notice: grounds ·. 
32 IT IS A VIOLATION OF THIS ARTICLE FOR ANY DISTRIBUTOR, DiltEc-?LY . 

. 33 , . OR INDIRECTLY, OR THROUGH AN OFFICER, AGENT OR EMPLOYEE TO TE@UNJ\TB 
34 CANCEL OR FAIL TO RENEW A FRANCHISE WITHOUT HAVING·FIRST GIVENWRI:n'A 
35 NOTICE AS FOLLOWS: · · . . · .·· -> ·! · • 

·. 36 l. NO CANCELLATION OR TERMINATION OF THE FRAN'CHISE . SHALL BE 
. 37 · EFFECTIVE UNLESS DISTRIBUTOR SHALL HAVE FIRST GIVEN DEALER A WR11"J!EM 
38 NOTICE OF DISTRIBUTOR'S INTENT TO CANCEL THE FRANCHISE SPECIFYING ALL 
39 MATTERS OF CLAI_!JED NONCOMPLIANCE WITH Tij · RA CHIS rn'rl'l!I,._ • ..,...- . ·. -· 

,.,;~,:~\t,.4:0-:i:::"::" ING·OEA·LER AT1J'.tEAS\l~EN DAYS TO COMPLY WXTH'' TfIE TEPJ-1S OF ·Tm;:. F 
. 41 AGREEMENT. .IN THE EVE!NT OF DEALER'S NONCOMPLIANCE, -TEIU NA' N,:Sn_,-,_·......, 

42 · BE EFFECTIVE THE DATE SET FORTH IN THE NOTICE. . . · :. :· ·_·· ·.·_ ... · . 
· 43 2. · t.ITHIN AT LEAST THIRTY DAYS ·IN ADVANCE OF THE ·EXPIRATfON OP. 

44 A TERM OF A FRANCHISE, DISTRIBUTOR SHALL IN WRITING GIVE ... DE.AL$tll'Ot.td 
45 OF: ; . . . . 

46 
47 
48 · 
49 

· (a) DISTRIBUTOR'S INTENTION NOT TO RENEW THE FRANClltSE AND. ALL 
:SHE REASONS FOR SUCH FAILURE TO RENEW, OR, 

(b) DISTRIBUTOR'S INTENTION TO RENEW AND IF SUCH RiNEWAL"IS 
SUBJECT TO ANY CHANGE IN PRICE, RENT, TERMS OR CONDITIONS. FROM, fllAT 

-OF THE FRANCHISE BEING RENEWED, THEN ALL SUCH.CHANGES,AND THEREAS81f8 ,,1 
, -• _· . :lt: . : >-i, , , · ;,,,,·'.\- H}_:,:~;q;_/::;tfil;;K:' .:·.: ~tli 
.:,·:, ''.Jf, '. ,::-:::;,,,_;,,,. . '•' <•"' ,1--,\1•(:,',f,;1,j;•.•,,f,:,1,.,'.,,•;:.. ',, ... ,'-1•>1•,~;•·,~'..} ,1.,~4 

·,.::.' __ · .. _·:··:.·_._,.·.· .· ... !.::._,.·.:_]l:•f,'._i.;f·: .. · ·.· .. ···:.,; ."·· _ .... _·.·· ... \•L.: .. ·.f·;····•; .. •~.;r.}.::::_>_:_t:::_.·_•. :_:,E : ·;;;·F'-~.J,:,1,·.t,·.;.'.~.: .. :·:'t.i_ .. _ ... - ' .I li:' ri .i 1 i, ·~·~:-:~ ')·.~te:t:1 :{'}ii)}~iiS, ~-/:'f- . ti}~~ 
_:'.;,;;;!;:.. - :.:.. ..:.::.1:.·~::..::--=----~-::;::::;;:.::::=-~-.. :-::::--==--. ~ .. ~-= __ .-·=; ~~ .. -~~. ~. -~"'.'~-:-;:;-:i~~· .·. ~~.~~-~ ~,~-~=-~ .. --~:~~~~~~··::. :i~ ~-z ::,.:~---~·~_~,?.(~I:•;•~'i-::~,tP::i;·~~~-- .;~?' :,:.:i:~~~~;~\~~1~ 
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THEREFOR SHALL BE FULLY DESCRIBED THEREIN. 
3 • WHERE TUE. ALLEGED GROUNDS ARE VOLUNTARY ABANDONMEN'r BY' 'fflE 

DEALER OF TUE FRANCHISE RELATIONSHIP, SUCH .WRITTEN NOTICE MAY BE 
GIVEN THREE DAYS IN ADVANCE OF SUCH TERMINATION 0RCANCEL1'\1JION. 

4. WHERE THE ALLEGED GROUNDS ARE THE CONVICTION OF THE DEALER 
OF A CRIME RELATED TO THE BUSINESS CO;-?DUCTED PURSUANT TO THE FRAN­
CHISE, TERMINATION, CANCELLATION OR FAILURE TO RENEW MAY BE EFFEC"'.'. 
TIVE IMM~DIATELY. ·:· 

5. J\,LL NOTICES REQUIRED OF DEALER 'OR DIS~RIB0T0R UNDER THIS 
ARTICLE SHALL BE GIVEN IN WRITING BY CERTIFIED NAIL.RETURN RECEIPT 
REQUESTED TO THE ADDRESS INDICATED IN TUE FRANCHISE AGREEMENT_OR AS 
SUBSEQUENTLY CHANGED BY THE PARTY IN l·1RITING OR IF NO ADDRESS WAS · 
DESIGNATED, TO THE PARTY'S PLACE OF BUSINESS. 

6. THE FAILURE OF A DISTRIBUTOR TO SERVE NOTICE UPON THE· 
DEALER AS REQUIRED IN THIS SECTION SHALL CONSTITUTE A GRANT OF THE 
OPTION BY THE DISTRIBUTOR TO THE DEALER TO RENEW THE FRANCHISE FOR 

.; 

. A PERIOD OF ONE YEAR UNDER THE SAME PRICE, RENT, TERMS AND CONDITIONS 
OF THE EXPIRING FRANCHISE, SUBJECT TO THE PROVISIONS OF THIS ARTICLE • 

'SUCH OPTION TO RENEW SHALL EXPIRE FORTY-FIVE DAYS FROM THE DATE 
.NOTICE SHOULD HAVE BEEN SERVED, UNLESS EXERCISED BY WRITTEN NOTICE 
TO THE DISTRIBUTOR. . .. -; 

44-1557. Reguired'provisions in agreements betweep 
distributors and dealers . 

,EVERY AGREEMENT BETWEEN·A DISTRIBUTOR AND A DEALER SHALL BE IN 
, WRITXNG AND CONTAIN: . __ . ; 
'f · l. IN THE ABSENCE· OF ANY EXPRESS AGREEMENT,' THE DEA~· SHALL 

NOT BE RE UIRED TO PARTICIPATE FINANCIALLY IN THE USE O A ,.·. P EMIUr•l, 
COUPON« GIVE-AWAY, OR REBATE IN THE OPE~ l 0 H T, 
-PRQVIDED THAT THE DISTRIBUTOR MAY REQUIRE THE D&'\LER TO• Dl:STlUBU'I'E 
TO QUSTOMEgS PREMIUMS, COUPONS·. OR GIVE-AWAYS WHICH ARE FURNISltED TO 
TIU'~ DE[\LER AT TilE EXPENSE OF THE DISTRIBUTOR.I,, 

2. •rHE TE~ OF THE ,INITIAL AGREE1-1ENT BETWEEN THE DISTRIBUTOR 
AND THE DEALER RELATING · TO SPECIFIC PREMISES SHALL N04' BE LESS Tl-11\N 

.· ONE YEAR AND THE TERM OF ALL SUBSEQUENT AGREEMENTS BETWEEN TIIlt DIS- ~ 
TflIBUT0R AND THE DEALER SHALL NOT. BE FOR FEWER THl\N THREE l!EA:.rtS ! . . . 
PROVIDED THAT WHERE THE DISTRIBiJ'l'OR IS THE .LESSEE OF THE PREMISES, 
THIS PARAGRAPH SHALL NOT BE C0.l\iSTRUED TO REQUIRE A TERM OF GREATER. 
DURATION THAN THE REMAINDER OF TllE TERM TO WHIC.H THE DISTRIBUTOR . 
IS ENTITLED UNDER ITS LEASE, TOGETHER WITH ANY RENEWAL RIGHTS 111tICIJ (' 
THE DISTRIBUTOR MAY HAVE, AND FURTHER PRC',ViDE:D THAT NOTWITBS1'ANDING · ·. 
ANY OTHER P-R0VISI0W OF TM!S ARTICLE TO T-lt!"! CONTRARY· A 1>IS'l'RI1:lVTO!tkU-.-.-.?-( . ..:. 
MAY RESERVE . TIIE RIGHT TO CANCEL SUCH AGREEMENT WITHOUT CAUSE· 5.lfQN . •. 
THIRTY DAYS' NOTICE DURING THE FIRS'l' SIX MONTHS OF THE INITifl'!. 5Eru1 . . ·. 
THEREOF WHEN NO PREVIOUS DISTRIBUTOR-DEALER RE+J'1TIONSHIP iJ.l:§T£'D 
BET\vEEN THE PAR'l'IES 'l'HERETO., ,'\C!T.P.~•lS~•:'J•~-; f:i,!'l'ERED !:l'l'O BY DI~'l'l<!!U.JTORS . (j 
1::m ,"\RE ALSO E;JG.t~G~D IN '.11 HE: R!'::FJNING OF Gl1SOL!N£ t-ii\Y !3E FOR·SHORTtR 
r.i•.t::rt'IS. ~ ~:-_., .. ~ _,. )·) . 1, = 

.. :. 44-lssa: Obligation of distributor to repurchase .·::, ';·'.:~ •. ~~>t1;~:,~·~ 
•.r . upon termination of agreement . . . ·· ·: .. :··:· . ,:, . , .· .. 
· IN THE EVENT OF ANY TERNINA'l'ION, CANCELLATION OR .fl\lUJU :IQ.,.&14" 

WHETHER BY MUTUAL AGREEMENT OR OTHERWISE, A DISTRIBUTOR SW).W,q!l&JSlt Oil 
CAUSE TO lli;; MADE A GOOD PAITH OFFER TO REPURCHME F'R0M 'fUE Dl@:Elt, 
HIS HEIRS, SUCCESSORS AND ASSIGNS, AT TUE CURRENT WHOLESALE PltlCES# 
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•;• - . L ·. ANY AND ALL MERCHANTABLE PRODUCTS PURCHASED BY §UCH • PUJ1A ·PIY'IJ 
2 THE DISTRIBUTOR, PROVIDED THAT THE DISTRIBUTOR SHALL HAVE THE·. 
·3 RIGHT TO APPLY THE PROCEEDS AGAINST ANY EXISTING INDEBTEQ,IESS 
4 OWED TO HIM BY THE DEALER AND THAT SUCH REPURCHASE OBLIGATION 

· 5 , IS CONDITIONED UPON THERE BEING NO OTHER CLAIMS OR LIENS AGAINST 
6 l~CH PRODUCTS BY OR ON BEHALF OF OTHER CREDITORS OF THE DEALER. 
1cii REPtJRcaAsE SHALL NOT coNsTITUTE A wAIVER.oF.nEAttg:1 ot@R 
8 RIGHTS AND REMEDIES UNDER THIS ARTICLE. ~ 
9 44-1559. •· Remedies 

10 A. A DEALER OR DISTRIBUTOR MAY BRING AN ACTION_.AGAINST '?BE ·OTHEtt. 
11 FOR VIOLATION OF ANY PROVISION OF THE FRANCHISE AND MAY RECOVER THE 
12 DAMAGES SUSTAINED.. . _ 
13 B. AN ACTION FOR INJUNCTIVE RELIEF TO PREVENT OR RESTORE JUGftS• 
14 LOST UPON THE VIOLATION OF ANY PROVISION OF THE FRANCHISE MAY BE 
15 BROUGHT BY A DEALER OR DISTRIBUTOR. . 
16 . C. THE REMEDIES PROVIDED IN THIS SECTION ARE INDEPENDENT OF 
17 · AND SUPPLEMENTAL TO ANY OTHER REMEDY OR REMEDIES AVAILABLE TO·THE 
18 DEALER OR DISTRIBUTOR IN LAW OR EQUITY. 
19 D. IN ANY ACTION UNDER THIS SECTION THE PREVAILING PARTY SHALL : 
20 RECOVER FROM THE LOSING .PARTY ALL COSTS INCUJfflED,' INCLODntG REASON-· 
21 ABLE ATTORNEY'S FEES. . 
22 · 44-1560. Waiver . . · · 

·23 t · A. ANY CONDITION, STIPULATION OR PROVISION· BINDING ANY PERSON TO. ··4 fWAIVE COMPLIANCE WITH ANY PROVISION OF THIS ARTICLE IS VOID; 
· · S . B. THE RIGHT OF EITHER PARTY TO TRIAL BY JURY OR TO TB IlftlR-

26 POSITION OF COUNTERCLAIMS OR CROSS-CLAIMS SHALL NOT BE WAIVED EXCEPT 
27 AFTER THE FILING OF ACTION ANO WITH TUE CONCURRENCE OF'A·COUNSEL Ot., 
21 ucciiRP. . . . . . . . 
29 : Sec. 3. Severability . 
30 If any provision or clause of this.article_or a~plicatic~ 
31 thereof to any person or circumstances is held invalid, such 1n-
32 validity shall not affect other provisions or applications of ~his 
.33 article, which can be given effect without the invalid provuion or 
34 · application and to this end the provisions of this article are de- .. 
35 clared to be severable. - · · . · . · . · , ·· • · · .. · 

· 36 . Sec. 4. Effective date . • ~ · · ~ 

·i!··-~~~#VJ<;~ 
• :. _, # ---· ·-·-· • • ' • - • • •• •• ,.,· ••• -••• :} ·f.l~-4~~ ~ ,· , .::·.: .. ·- ..... ~ 

.. ;.. T~is bill will become law ninty (90) days after the. Governor•a ·.,··. 
'c :•l 111gnat ure. . .. . , • , . - . ·. . . . .... • . , • ;,, f /• ! :};'.;,C/: :/ i}) 

. . '. 6:'~ ~ /¥ :i-17s- .r>c,I .. ·. . ~/1~ 
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AN ACT 

TO PROVIDE FOR FAIR TRADE PRACTICES IN THE MARRETING . AND 

DISTJU8UT10N OF MOTOR FUEL AND SPECIAL FUEL J\ND PRO~ 

VIOING.A PENALTY. 

BE IT ENAC'l'l:D BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

•·section 1. NEU SECTION. DEFINITIONS. When used in this • 
Act, unless the context otherwise requires: · 

1. "Distributor" means. a person who holds a i,otor fuel 
distributor 1s license or a special fuel distributor's_ li~ense 

;_ issued as provided in chapter three hundred ~enty•four j 32'-l 

of the Code. 
_ _ 2. •rranehise:i" -means a person who is enga9ed 'in the _ 

. i111portation, ref;J_\\ng or distribution of r.otor fuel or_ special 
fuel ·and ~ho ),)a~ ~litered into a distiibutor fra_ni::hise"' or a 
dealer franchise. · 

3. •oisttibut.or fr;µichise" means a writ.ten agreel!'ent or 
contract, either wdtten or oral, 'b!!)tween a franchi11er and 

. a distributor when ~i.1 of the following conditions are 
included: _ 

a. A COftl'leroia~ relationship of definite duratibn or con• : 
tinuin9 indefinite duration is involved-. 

- b~ . T)le distdbutor is granted the right to offer and sell 
motor fuel or special fuel that is .imported, refined, or dis~ 
tributed by the franehiser. 
,: :,/:~:\<=• 'The djst.l'ibutor, a·s an JJ'.ldependent busil\ess t "Con~t~- . 

. "tutes. COl!lp~n•nt of the franchiser's distribution syste~. 

··>•· · The di&Ui.butor's busine,s, or a po.rtion of it which 
· :·is:'telat.ed to motor fuel or spacial f-.L.purchased ffOl:I the 

'·• J~~li-:.iser is. s,.._~ntially reliant on 'the fnnohiser for , * ~n~ ~upply of motor fuel .ot .speci~l fuel. _ · 
~- '••• 'l'M. 4UUibUtor•a w~inese or a ~rtion of it which 

·,: ,·. 
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trademark, service mark, trade narle, advertisin~. or other 
·commercial symbol designating the franchiser. 

II. _ "Dealer" means a person, other than an employee of 
a distributor or franch-iser, Who operates, maintains or • • 

:.eonducts a place of business from which motor fuel or.special 
fuel is sold or offered for sale at retail to the ~ltimate· 
consumer, and who holds a license, issued as provided in 
chapter two hundred fourteen (214) of the Code, for each pW!lp 

and meter operated upon the retail premises • 
s. "Dealer franchise" means an agreement or contract,; 

either:written or oral, between atfranchiser and a dealer -
' , , , ,- • , l 

or between a-•distributor and a dealer when all of the following 
copdi ti.ens are included: 

a. A commercial relatio~ship of definite duration or con­
tinuing ind~fipite duration is involved. 

!;,~- The dealer is 9:ran_ted the ri',!ht' to offer anti sell ~to~ 
fuel 0~ 'special fuel that is imported, refined, or. dis.tributed 

. by the franchiser or by the distributor. 
c. The dealer'1;1 business is substantially reU,an_t _on the., 

· fra~chi~~r or distributor for the continued supply of tnotor 
fue-1 o_r special fuel. 

- 6. · "Motor fuel" means ."motor"1 fuel" as defined in chap• 
ter, ~ree hundred tw~nty-four (3~4) of the Code. · r 

_ 7 ! "Special fuel••: llleans "special fuel,. as defined· in 
ter -three hundred twenty-follr (324) Of_ th!t Code. 

- · 8 • "Retaliatory actio.-.•· .neans action contnry to the put- .- · 

, pose o; intent of th;$ Act and may include a refusal u, ~n- . : < _ ;~ 
Unite to sell or lease, .a t~ducticri in .t.tie ~uality,of <J•nUty "1-t'f-i~~i\":.:/t: 

- of ~erviees or products cu~t-r.: l;:• available for Sill$ c:ti -· . ';{ .c -
0 

J :i.,.~ •.• viol;ition of- pd'ltacy, Qr an illdu,coen-t: of o~S. 
to·)tc1~1ia~.-- -,- -,, , .: .' . -?•,,•',' .'.:•: ·,':~~:~, ;·½ J .. ~ ./:_·: -­
-.. ?•" 8ht.ail prlalllis~s~ iieans ieal es~te either OVNld O_"k,: :_,-.' :;·, 

-· 1ease4 J>y the dealet and used;pri~rii~t for, tM sale at .-.tail/: .. 

t:f:c:~==m::::: 1::.::-5':. i 
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. 
CHISE. Notwithstanding the terms, provisions, or conditions 
of any distributor franchise, a franchiser shall not terminate 
·or refuse to renew a distributor franchise except as provided 

"-· ·in this Act. A franchiser shall not terminate or refuse to 

· renew a distributor franchise unless the franchiser gives 

·:_to the distributor thirty days' written notice of franchiser•s 
intent to terminate or not renew. Notice shall ~e given by 
restricted certified mail, as defined in section· six hundred 
eighteen point fifteen (618.15) of the Code. If a distributor, 

within thirty days after the date of delivery of the notice 

from the franchiser, applies to the commission for a hearing 

under this Act, the distributor franchis~ shall remain in 
effect pending a final order by the cor.11:iission. The 
application filed by the distributor shall state, undi.-,r oath, 

'that thli.: distributor's li<.:unse as a motor fuel or special 

fuel distr'ibutor, as the case May be, has not been canceled 

purs_uant to the provisions of chapter three hundred twenty­
four· (324) of the Code, that the distributor has not filed 

I 
. a petition in bankruptc~, or been declared bankrupt within 

six months preceding the filing of the application, that the 
. franchiser has not withdrawn entirely from the sale for resale 
c,f ootor fuei and special fuel in this state, that there are 

· no past du~ sums owing by the distributor to the franchiser, 

and that the distributor has not consented in writing to the 

"termination or nonrenewal of the distributor franchise .• 

Sec. 3. NEW Sll:C'!'IOll. DISCOH'l'INUUIG DEALER FRANCHISE. 
·. Notwithstanding the terms, prov is ions, or conditions of any 

:dealer franchi.e, a distributor or franchiser shall not 

· "!,erminate or refuse to renew a dealer franchi!ile except as . . 
~rovided in this Act. A distributor 'or franchiser Shall not. , . 

terminate or ref.use to reneu a dealer franchise u~less the 

.'.' di$tributor or franchiser gives to· th«. dealet thirty days'. , 

<."· . .:titer.' notic. 'of distribut<lt'•s or f~anchiser•s intent to 
.. te-184~ -~r ~t'•renew .. Hotice sh~11 be 9i~n by restricte!l ..-utl~ •1l,·•s defined ln sectiora six hundred eighteen 

, '.t,.SM- fif~en (611.15) of the Cede. lf)i deal.er, withi• • 
,· {W~t.y ,_,. •f~r the date ·of delivery of the "°tica fro111 

',~:. 

-·-' .,. --~'""· ' -.i.. • ' __ 4iJu ... ol • ·-••-• 

·, -, 
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the distributor or franchiser, ;pplies to the commission for 

a he'aring under this Act, the dealer franchise shall renain 
in effect pending a final order by the commission. The 
application filed by the dealer shall state, under oath, that 

• the dealer's license, issued pursuant to chapter two hundred 
·fourteen (214) of the Code,· for pU111ps and meters located on 

the retail prel!lisel:l_.c.ccupied by the dealer has not been 
canceled, that the_dealer has not filed a petition in 

, ,·bankruptcy or been declared bankrupt with.j.n six'·rnonths 

• preceding the filing of the application, that the franchiser 

or distributor has not withdrawn entirely from the sale for 
resale of motor fuel and special fuel in this state, that 

.ther~ are no past due surns owinq by the dealer .to the 

fra·nchiser' or distributor, and that the dealer has not 
consented in writing to the termination or nonrenewal of the 

l 
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" t dealer franch.ise. L 

Sec. 4 •, NEW SECTION. COMMISSION TO. HOLD HEAIUHGS. Upon t 
receiving. an application, the cowmission shall enter an order · ·.f 
fixing a" time and place of hearing, which shall be within .. ·,-_.·•. '.·_r

1
,_._·. 

thirty,days from the date the cofflltlission receives the applica- . , 
tion, and shall send by restricted certified mail ,a copy of 

the order ~o the . ~ranchfisther or d
1

~strt~butotr. Thethcornmisstiyon , ;\/f 
may also give notice o e app ica ion o any o er par ! 
,thethco

8

mm

00

il!llllss·ii··osnsidoene.ms an interested person.theThe notice sha11· • ,., ..... 

1

: 
be in the form and substance an_d given in manner dete:r:niinf!d 

by 
Any person who can sfow an interest in the application 

may become a party to the.hearing, wheth9.r or not he receives,• 
notice; but a party not rel·~iving notice shall be lirnited . ' ' I 
:~=~<:•:: ..::.:.:·!:" c::.-.. :i-:·:;-.. -: =::: .;;;~ii~1 

·.·~on!:~~ ~~ll=~E::I::ri~:N:::u::~i~~f c:!:;i::y::y. . ·•••-:tt·c;•r.· 
· and 11\aY· u~ application,. but not;• ex parte,. continu• the date' :,;>;:\\;,t\;c 

of, h~aril\9 for .. a.Witional period. of thirty days. . .. - '.{ · •. ::,,;~~'li: 
~- ,~ - 8£1101!• BUJU>lffl ot PllOOI' •• UpoA NHtring, . ,:,.~~:•;,{: 

t:M. • OOfflffli;sston · ,1ftd11 ·tt,e statements c:ont41ine4 in the a.ppli.;. ~- t·}~'.~,. 
. ~- ' ·!-' 

e~;\ •. r 
:~ ... .. , t,: -~: 

'-+ .. · .. 
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cation are true, then the franchiser er distributor that 

intends to terminate or not renew the distributor franchise 

or dealer franchise shall have the burden of proof to establish 

that the franchiser or distributor, as the case ~~y be, has 
good cause for terminating or not renewing the frc>nchise. 

If the coml!lission finds the statements contained in the 

application are not true, the application shall be denied. 

Nothing contained in this Act shall be construed to require 

or authorize any investigation by the co~mis~ion of any matter 

before the coml!lission under this Act. Upon hearing the comr.1is­
sion shall hear the evidence introduced by the parties and 

shall nake its decision solely upon the record nade. If the 

coI!ll'lission denies the ternination or nonrenewal of the fran­

chise, it may make such further order as may be necessary 

to require compliance with the terns of the franchise and 

to prevent retaliatory action. 

Sec. 7. NEW SECTION. RULES OF EVIDENCE. Tqe Iowa rules 

of civil procedure relating to discovery and inspection shall 

apply to hearings held under the provisions of this Act, and 

the conmission may issue orders to give effect to such rules. 

In the event issues are raised which would involve violations 

of a mandatory federal petroleum. allocation law, all dis­

covery and inspection proceedings which would be available 

under the federal law shall be available to the parties to 

the hearing, and the conmission may issue orders to give 

effect to the proceedings. Costs may be apportioned between 

the parties as the commission deternines. 

Sec. 8. NEW SECTION. CONDITIOHS BARRING CHANGE IN DIS­

TRIBUTOR FRANCHISE. Notwithstanding the terms, provisions 

or conditions of a distributor franchise, the following shall 

not constitute good cause for the ternination or refusal to 

renew a distributor franchise: 

1. The sole fact that the frq11chiser desires further 

penetration of the market. 
2. The change of executive management of the distribu­

tor, unless the franchiser, having the burden of proof, proves 
that the change of executive management will be substantially 

• 

( . : 
,,.•l', 

• 

•• 
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detrinental to the distribution of the franchiser's motor 

fuels or special fuels in the area served by the distxibutor. 

3. The sale or change of ownership of the distributor's 

business, unless the transfer of the distributor's license 

pursuant to chapter three hundred twenty-four ( 324) ·· of the 

Code is denied or the new owner is unable to obtain a license 

under chapter three hundred twenty-four i3211) of the Code. 

Sec. !l. NEW SECTION. COM!ll!:'SION'S GUIDELINES. In 

determining ,1hether good cause has been established for teni­

inating or not renewing a distributor franchise or dealer 

franchise, the comnission shall take into consideration the 

existing circumstances, including, but not linited to: 

1. Amount of business transacted by the distributor or 

dealer. 

2. Investments made and obligations incurred by the dis­
tributor or dealer in performance of the franchise. 

3. Pernanency of the investment. 

II. Whether it is injurious to the public welfare for thf' 

business of the distributor or dealer to be disrurted. 

5.- Ability of the distributor or dealer to ti=ly pay 

his financial obligations. 

6. Whether the distributor or dealer has adeauate equip­

ment and qualified personnel to reasonably provide for the 

distribution and marketing of. the motor fuel or special fuel 
sold to him. 

7. Except as provided in section eight (8) of this Act, 

failure of the distributor to substantially co~ply with those 

requirements of the distributor franchise that are deternined 

py the col!ll'lission to be reasonable and material. 

8. Failure of the dealer to substantially col'lpl!' with 
those requirements of the dealer franchise that are deternined 

by the commission to be reasonable and l'laterial. 

s·ec. 10. NEW SECTION, COIIPULSORY ATTENDAHCE AT HEARINGS. 

The commission may issue subpoenas, administer oaths, compel 

the attendance of witnesses and production of' books, papers, 
documents and other evidence. The cor,r,ission nay apply to 
the district court of the county in which the hearing is to 

• 

.,,, ..... ;,; 

/ 



' ~ectiOlh ·.·· ·.· . ' ' 
: sea. 11. / m:w SECTibN. APPEAL. Appeal iHY be taken from 

the final ord~ of the cor.unission by.either th4t di~tributor,. 

franchiser, dealer or any person served \fith notice pursuant 
~ secti~n four {4) of this Act,· t6 the distri~t <:ourt of' . 

. the. cofu>t.y ·where the distributor or dealet i!ither resides 
or iuintains his principal place of business, within thirty 

I . days from the time ·the decision is filed t1hh the coMt:tission, . 

. · .;"': , by CJJivinJ at least ten-days• notfoe to. the. coll\r.lission to be 
':,,,'if;'.,; ~erved' On i~s chairr.tan or secretary ln the:," Sa"1$ manner as , 

f · t· ~iginal notices are now served, and by ~.iUng with the cler); 

. 
1
;i? ; \):,:L::~\:li!:tfor co.sts in th~ SUl'I of ·.-. .· .. 

<"/ ':. Sec/ 12 • ". ~7 SECTION~ TPANSCRIP'f ON APPEAL: Upo1f 
1 ·· ·. . being taken', the secretary of the C011'111issit,n ~hal~ make I . ·certify a. transcript of'olli paper$, records; and.proceedings 

I '·in .. COlmection With such application and heiilri!'l9 atad. file ,the 

J, 
i·,-· 
f.( 
j 
i ' 

I 
J·-. 

# 

.. 

· same with the clerk of the court within twenty days following 

the tak1rig of such appeal. 

Sec. tl. m:w SECTION. 
be· subnitted upon the transcript of the evidence and the 

TRIAL ON APPEAL. The appeal shall . 

· reco:i:d made before the commission and th~ district court shali 
either affirm or reverse the order of.the c~ission. 

,/"., 

Set:. 111.. HEW SECTION. VIOLATIONS. Any ,person violating 

'ti'le provisions of this Act is guilty of a misdel'18anor and 
~hall be punished by a fine not to enceed one hundred dollars 
or imprisonment in the county jail for a period of not to 

EtJcceed thirty days~, 
. Sec.· 15; · INTENT. The provisions of this Act are enacted 

in the exercise of the police powers of this state !or the 
purpose of protecting the health, safety and getleral welfare 

:.:·. 'of the people of this state and because l'lethods and practices : 
, :'';( 111 the marketing and. distribution of motor fuel and special ., 

::fuel have impaired the. availability to the rublic of the f'uel . 
·aita 1:,be services supplied by distributors and dealers who · 

have entt~rE!d into a franchise agreement with their respective 
- i ~ 
·,::'..,, 

~ JICTJOM• HEARifrlQ. 
the CQllllllisUon shall order • h.«ti119, · 'l'hfS-11ritnd 

be held within thirty days If receipt. pf the,, o; 'l'P•• .... o .. ,,""' 

and in accordance' with the Iowa Administrative Procedure Act~ 
,:,' : . ' ·, ' ' ' ' ' ' ' . , . ·., -:· :} -., 
The col'llllission shall notify the franchise,: O~, 4!,!;dbvtot : 

·· . ~f . the.· t~ . and piace. of. the heat:ing. ~- ~,f$~ibn nay·· : .·.'· 
, also 9i ve notice ~f the 'application to aJiy ot~ · p~ttr the '. > 

·· · deems an interested person. The not.f~·shall ·be·• 
for°n(and subst~~ and given !rt the manne.r/i•/temined. · 

:::~s!::~ c;,:11 •,:~C'ii a~ i~tere~t" i~. ~e a'Jiif::;J10{' 
a party to'~•,''} hearin.~, whet.her, or not he. recei'lres_ 

J,i:Jt ~ party 'not 'receivi~g notici! shall be limi1;ed .. 
participation at .. the hearift9'. on the question of the public. 

.i'.:nterest in' th~ termination or ·ontinuation of th~ franchise •. 
.··.·.sec. 17 •.. NEW SECTION. APPEAL. Appeal iitay be t~e~ from 
'the finai order of the ci:>lnlllission liy either the d1sti'ibu~ .·· 

• tot, 1 franchiser, dealer or any person served with no~ice pur~ 

suant to section four (Ill of this Act, to the. district cour.t 
.of the county ,mere the ctistributor or dealer either ·res'ides 

· Of maint.:1ins his principal place of business, within thirty .. 
. days from the time the decision is. filed with the ~ission, 

by giving at least ten-days' notice to the cor.tmisSion ~ be. 

served on its chairman or sed:etary in the Saf!l8 i:i~ner as 

original notices are now served, and by filing wi~ th~'''.~lerk 
·of court a bond for costs in the sU111 of not less .than .dve 

Appeal shall be taken .in accordance.~ith 

provisions of the Iowa Administrative Pro~dure Af:t'. '. ' • 
Sec~ 18. NE;W SECTJON. HAIVER. Any provision of a deaier 

franchisl:l or distributor franchii;e · Which is an att~ted : .. • 
waiver. of the benefits of this Act shall be void and unen-

f o.rceal:> J.e f 
·. sec. .19 • SectioM 5.txteen (1.6) and seventeen (t 7) : ~f this , 

·shall become.effective July 1; 1975. . 

I,;;, .. 
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Sections four (4), seven (7), eleven {11), twelve (12) 

and_thirteen (13) of this Act are repealed effective July 

1, 1975. 

ANDREW VARLEY 
Speaker of the House 

ARTHUR A. NEU 
President of the Senate 

I hereby certify that this bill originated in the House and 

is known as House File 1402, Sixty-fifth General Assembly. 

:Approved , 19 7 4 ---------

ROBERT D. RAY 
Governor 

... ~ 

WILLIAM H. HARBOR 
Chief Clerk of the House· 
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PJ!.SSED WITH ATTACHED AMENIJMt:;N·n:s 

·Bead second time: !drch 20, 
,committee ieport: Favorable 

1974 • 
vith amendments 

~senate Action: Ado~ted 
-----------~------------------------------ )·i·-:• 

CHAPTER 

~N ACT concerning 

· I;, i ~ 

-·.c.asoline Products· Mark~t ing Act 
' . . .. ' 

Marketing Agreeme~ts 

TOR th~ ,Qrpose of fncluding certain oral agreements 
within the application of the •aryland Gasoline 
Products Marketing Act; establishi~q cert~in 
JHJ!l.tltics for tntmi11<1tio11 or c,,ncull,,tion of 

-~qrePments by distributors undur certain 
circumstances, •nd· prohibiting the unreasonable 
refusal by distributors to renew a marketing 
agree~ent and generally telating to marketing 
agreel!leittst,{. ]J and providi!!:L that __ !he_ Gasoline 
Produ£ts Jarketin9 Act s!iall_constitute a statP.m~nS 

52 
. SJ 
·-_,_ 54 

2-L.:!he _ _eJ!blic ¥-2licy_of_ this State. . 

and re.:..enacting, with 
! ',' 

< 

2J i~rpoiations 
Section 1b7C, 167E and 167F 
~nnot•ted Code of Maryland 
(1qJJ. Replac~ment Volume ~nd 

, /~1_!!4g4:it<] __ tg · . ~· -· ~ 
Article_2l_- corporation~' 
~~~!!QA_J~Z~ . 
Annotd_tEG ._Co;t~ _ of Maiyland · ,<::'·~ 

·. j 197 l_Replacen,,::nt Volumf, _and .197 3_5UE£1':Hll<'Hltl. 

EXPLINAT!UN: CAPllALS JNDICATE MArTER ADDED TO EXISTING tAW, 
[BracketsJ.in4icate ~atter doletej fro" existing.law, 

- !!!!Q~I.!i!!J!l1, incU cates ame1,9mar.ts to the bill,·· • ) · --. 
{{Doutl~ brackets)] enclose matter stricken out of·bill, 
Nu~eral~ at right identify coMput~r units of text. 
i1ashe..; iwlic ... t~.ti,e. b~,;iinr.1n1; of a co111put~H· ·1rnit.. \/[: 

55 
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.l'r-CTHJ~j 1 • . 11;:. t1 ~;:;r.cn;r, ~i' Tit? 'ii'lF:li/',1, 1\!;sr.11:i:.v OF 

~.\!fY!.h:H>,·".'h.;t. ;,.•c•i1)1,;·; ) 1,lc, Ir/;: ,.11i.l ·1111,: ;4! i\tl i(:1 .. ;t"J 
- _Co:.;mr-tt i,>1,~:, f',:. t.:,.., i,!,lhH,tt,~J -.:od" :>f .••1.1:·y_: ,u.J · ,<t'I/J 
P~.>pl ... c0:r,,::t. Voi.u;::e , .• n: 1:173 S•tppl,·.;:,_i:t)· Un ,,;,:i tli'oy :ir•.1 
hnr<?by ref1Pd.iud . .-.nJ r•'-rrn,1ct .. •tl, . ..,.it}; d),l<''ll•!.:1,:nts, to t:•?u1i 
as tollows: 

Articl<:! 23 Corpoi:ations 

Is uGed in this subheading, thQ t~rm 
• . ..f. 

.. . ' 

;(1) "Dif-tributvr 11 rno,1n~ ,,ny p,•n;c,n t'.!n,Ja,; 11<1 ill thu 
sale, ¢on,i-1n.: .. ,ut., c,~ ,~isti:Urntion or Jt1,H)li11n ptodurti-. 
th:-ouqh r•..-laii ,rntl<>t.s ;thich it own,; or J.:•aso,;, ;rnd/Fwho 
m,titl14in~: [.1) A~ tli!,\L n:1 writt,,.11 ,10:1t·1,1ctu.1l nil.itil.n:,hip 
Vi'!:h a ::!&~ler to.: ti{A sale of the pro,iuct:.:, ,.<nd .,h<tll 
include ar.y sui>s1.diory or affiliat€d cc,r:1or-:ttion ,in which 
tt holds at least thirty percent 1otinq control; 

· .{2) "Dealer" ~ean.3 qny pers·rn engag€'d i? ~he 
. retail sale of · g:;.so:j.ine product;:; ){nder a mar,rnt.1.ng 
agreement ent~red into with d distributor, other than a 
person _who is in ~mployee of~ distritutor; 

,(3) "11arkctin9 Agreement•• mean~; (a] AN ORAi. on 
tftitten ~gree:n"'nt. oetw-een a distributor dJIJ a Jealer 
under which the d6aler ts gracted the right to use a 
trademark, traja naroe, service mark, or other identifying 
symbol or name o~acj by the distributor, and [a] AN OBAL 
OR writt,1n if<:Jler>mer.t b0tw(•e11 a <li::;trihutor an<l a d"!aler 
by which t.he do,1ler is gi:antod the 1·iqht to occt1py 
premises owned, lf!ased o::: controll,Hi by tho dintrih11tt1r, 
tor the puri,ose , of en1agin1 in thE> r<~t.1i l sale of 
gasoline pro4ucts tuppli~~ by the distributor; 

,(4) 11 Enga9ed in. the reta,il sale of gasoline 
products" ~eans that at Jeast thirty per centum of the 
dealer's ;rcss rev~nue is derived fro~ the retail $ale of 
gasolinf products; 

· · .(5) "fietail" me,ins thE'! · · Si.116 of a product. for 
putposes other t~qn r~s~le, 

~very ·m~r~oc1ng agrRement bitwee~ a distributor a~d 
a·dealer shall~~ subject to the following ~rovisions 
wh~ther_ c:.- net. \::Xpi:·sts!:'.;ly s~t forth thr.::;:-ein; 

.. ,(.1) Th(! 0~1i-tler :.hall not bP reqllit·eJ to keep hls 
t:<t!t:til oiJt.1,.-t op_,1n foz: 1l11::;lnf•:w fnr :,uy np,,,(;ifil'<l nnmlH•r 

· of l1ours per day, or: Jof!'i per wf,e-J<:, unlt::r.s hi::· ~,,rr.nt i.1111 
~greapent &lfrassly set6 forth the requirom0ntfl; · 

•• ·t ·~ • ' ' "' t' . 

.J.1 ••• ~C ..:f :t:7:· .. ·~! 0 --•-· ... ,..;_, .. ;.. .. ,-;,c •, .• .;..c-.. ,~,.-ss--..a-. .'...:.:..c.:.;.;.,L; •. ;.,•~°'•·--'L..1:""--;-:_,;!l 
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/'.'t .. ,r· · · A2) The ,J.!,..ler :;b;,11 h,lVl1 tlH• \"l(Jht to ,:,1nc:ol : hln ... , ... 
· · market.int;· ;,qre<:1RtH1t )fntil midni,Jht. u{ tho tmVt!U.th 

i. '. 

~usintiss day after the day on which t hB agr~w111011t 1t,u1 
. signed, by giving tht? distributor ,i'n person or hy 
certified nail ~ritten noticP of cdnc~llation, proviijed 
thcJt ;t11y money, P.•.jUipment, or 111f"rch,u1'11:,,~ lo,111nd, sol<i.or 
deliv•H"('cl to thE! d!"'!ttlel' ilt'D y,1tur:1r!•I to th<1 c) b;tr iuutrn· 
for full ct,~dit, or cash c1Juiv<1lnnt, to 1Jeth-1::- with 
;i<:d i V•!ry of t:ui l p<>nso:::iion of t.111• :,f•t:Vit~n. !..,t,1t ion 
loc,-ition to tht' Ji&trU1ut.or, .llithi.11 10 •l11y:, ,llt.ut 
delivery ot notice; · 

~ JJ) The rigbt of either party to trial by jury or. 
the iQterposition of .e.oQnter-claims or cross-claims :Shall. 

'. · not uy agreen:ent oe waived; : ·,, 

,(4) The price .-:.t vhich the ilnalnr sells pt·oducts 
.shall not le fixed or -aintainod by the distributor nor 
shall he seek to Jo so, nor shall the price f6f prqducts 

· be subject to enforcement or coercion by the distributor 
i~ any ~ay; frovided that nothing her~in shall. be 
construed to prohioit a distributor from •uggesting 

· prices anc) counselihg with de~lers conccrnin1 pricns; 

,(5) No dealer shall l;e req,1irnd to \HW or. utiliz., 
any promotion, ,ir..,m1um, co11po11, qivn-aw,1y or rf>iMh! i.n 
the opet·ation of the businr:ms. l~x<:t•Jit ;t·, oth1:rvl1.:o 
·provided by law, not~ing herein shall be conutru8d to 

·. proqibit cl ,realer trom participating financially in a 
· promotion, premium, ¢oupoll, give-away or rob4te sponsored 

.140 
141 

· . .py the distcitutoq ., ... -, 
. k.· J.. '\-~ r --

.. 
•.,. 

. . 
'• 

.· .• ·- ,(6) . In the event of any termination or· 
cancellation whether by 1utuai agreement or otherwise, a 

_ districqtor shaJ.1 be .-:equired to repurchase tram the 
dealer withiri thirty (30) days from th~ dat~ of 

:termin~tion at the then current 1holesale prices any and. 
all merchantable ~roducts purchased by the dealer from· 

.· ,the distrit:utot', provided, ·however:-, that in the event of 
purchase, the dlstributor shall ~ave the right to apply 
the proceQds dqainsf any existing indohtodness owed to 
him J,Sy th<: deaJ.er au<l that t.f,e repureh.t~1,i ohliiJ,.ttiou is 

·., e11forc~abl,e to the extent that th•!re -'r-tJ no ot:h~r valid 
claims or liens against th~ troJucts by or ~n behalf of 
other credit:crs of. r,he deale-r, A~lD IF 1HE DISTRIBUTOR 
TERMIGATES OF CANCELS OR_UNREASONABLY_REFUSES_TO_RENEW .AN 
AGPEEMEHT WlTUOUT TUE WHITTEN A5SENT ~F THE DKALER, ?HE 

.1Jl5THIBiJTO? SHALL ?AY TO THE Dr:ALEH, WI'l'HHI JO DAYS AFTER 
THE EFFECTIVE DATE ~f TiiE TERMlNATJON OB CANCELLATION Q! 
UNREASONABLE REFUSAL TO RENEW, THE FULL VALUE OF ANY 
BUSI~ESS ~OODiILL ENJOYtD jy THE DEALER AT THE TIME THE 
D£ALER IS NOTIFIED OF THE CANCELLATION OR TERMINATION 2! 

, EEffJSi\L_ TO __ R EN.l;iri; 

.(1) 
CO!lS":P.t 

•. 

·-:, . : ' t.· .,:..':, ;t ~ :'. >- . \,; , \ . 

· No •Hstd.i.>ut.or shall unrPasonapl y withhold its 
to aay ..-{ssignment,' transfer,. or sale of a 

'• 149 
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. ..(ii} . Witi1 .:espect ·ta non-rt~n~wal. of ,1 111,11:kt•tinrJ 
agree~ffnt, either ~J;ty iust give' thd other pdrty noticu 
oi his intE>r,t riot· to renE:-w a marketing agr,!l't:H!llt ,t .. 1,:!-.-1Sl 
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fl} IN A~Dl:ION TO .ANY OTUER LI~BILITY HiR~IN 
PROVIRED, lNCl.uDlNG THAT SPECIFU:D 1N SUBSEC!IOf~. H,7E (7), 
A distri~utot who h~s ~ written market1111 ~graeruent vith 
a dealer sb~l~ be l1able to the. dtlaler ~s provid~d in 
167-l for tile ;.tistributor•s wronqful or ille<J<1l 
termination or Cdncellati~n of the marketing ~greemnnt 

. during its ten((. ]] OR __ THE __ Dl STF HIU'I'OR' s __ UNP. !: A !iOHA lll,E 
REFU~!.Ll:LRi!!tio l'f.E h,Uti<F:TIJ!G AGRF.!!1.§!T• 

J , ... 
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lECTIOU _b.,_ __ ANt BE IT __ FUP.THER_ENACTED,1._That_new 

section 167J be_ana._it_is__Mereby added_to Article __ 2'3 __ _ 
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:,~:!e~ ~~;r(: 
. CGMMITTH • ________ ,.,,_ ,:ii· 

HOUSE uF REPRESfNTAilVfS 

l27'!1i G£ttERAL ASSEt18L Y 
_· . ' . 

SEtottn Sf ss ION .• 197'+ 

AN AC1 TO Af'\Etd\ (HA?TER 29;' PAi.T' ll. TIH.E 6' OF ThE '0£lAWAkE toot RELATINC.TO 
·MEr.C.E·ANO THAOE; AM> REGUlATING C£1CA!N TRAO£.PRACTICES WHICH AFFECT TttE 

Of:" MOT~P. FUELS • 

. · .· • BE Ir t~ACiEO . av THE· .. GENERAL MSEld:5l • t,,: .· THE STATE; Of' DELAWARE: 

·Se~d~ r •. Amer,dJZ901, C!·.apter 29, !>,art 11; Title 6 of 

b/~t;Hdng said s.eclion in its.entiret,r.. <:tnd ::.ubstituting in 
'• ,, 

fc,1 lciwing: 

OefiniHon,; 
. . 

terms and i;,hrases,·when used i.;' this Chapte;,·, 
. ·,":-.. : 

2· 

·;:. ,, .·:3.· ,.'·· 

., ', 

for •th•• 1p;,inten:ic~e of !he motor ,vehicle-and whether. or ·not-\' . ,,Ji''ilO 

:, '/ .'-<h pc,>a..,,t i, • a I so used fo, "~~•Ui-,t <v~ ~,0$1{ · · i,;~> '. {~It 
::·~;;~'};.St.o)~~~,!~1osit: in .advdn.-:e• · :.htJli mean any ~sit•';r~~~-js~.of;tt,it:':'.' .,· .: 12 

>;~:~;:.~2:~~-~;;~,~:~:::·~:.:.: :·:.::7TI~:if ;.·s~i~-.~~~,i~*: 
,-,,.k)'"'Dis~dbutor• :.hall mt.:un ctny jot.her or other:person who '""'ctrase• ;;; .U, 

: ,-,.~,.' 

. t6:;, 
r •. • 

a •reta i1 dt:!ah:r; 

·:;; (rh;•Ma~~l:1. ing. agre~nt 1 ;h~l r 
. . 1 

'. 

anti 



to -tel t·o,';ctistfibute -t; ~dwc:t·_M ,i•ts -~ 

(2f the retail dealer isigranted the dgi'tit to 

trv(le"name~ seryfrfl! mar.k or othe,. idenlif-,in9 symbol ot Mlllt:/ 
ow,,ed by a lllatl\lfact,1rer or distr.ibvt-0r; or (ll the retail'":.ea,.,. ia tf'-ted,_: .. 

" . ' 

premises OwMd. leased or cor.tr~I led by a mfnofactt.tt .... ] a, 

distributor. 4.,,:. 

.... {el 'Coupon• sh.ii I ~r;.lude Sl3ffij>S which are given tc(a custQAlei" which may 1. 
- -

,;ter be redeemed h,r service o.- 11\P.'rt.handi se • <trtd $hall inc I ude • veu s-Hmp•• • ,.. 

;~_elJ<&1 stc1111ps•, and !;imi 1.trpromotions; . · -___ - , --·. •- - -----••• 

(f) •Nanufa<:t_or~:r I sn.il i mean ever)" prodUC(tl' « refiner of petrol~-- ; 

automotive product 

( g} • Motor -fuel • sha 11 mean and _include any. stibstanc.e or CC!fflbif'etion 

·of .:-substances which -;s intend<'<:! to be_ o,· i-~• capable of· being vsed for _the 

pi,rpose of propel l 1119 or runn-ing by combust i..in any 
- - -

,'c(h) 1 Retail fuel outlet• :sha1'1 mean a place at 

are storC-:l and ,.,;upplied to service stotions or to u,eJ pvbUe, and .. which 

independent· contractors or bt per.s, .. ns 

:f = ~ -

Stofion,. i ,Zl:,,g slai{~p., stori;f':g-arage-or--othei/i{l-'ace <if Utia:i-,ss, 
- ~;,: 

sa.e,of. i'OOtor -IU(!l fur del'iver)' into .tt,e'•service 
.. 

pl'opet kd t:y an intP..-r;at combustion -engine.~~ 

said u:.:tior. - in its entirety. 

',. ., ,-' ,_.,, .:·: 
:1,,nuf <ae-t.1.1-< 1:r ~- .~,id !) ; ~.tr i ~ut<.1r s 

_, 
gas<,I ine, manuhct~nfrs, refiW$1 jobber~.and indiyidu.als. · 

I < /:~f: 

J'ic$1liny t/ est.ml i ih n: L.1H_ s<"'rvife stations ~haH, heforP., $eHin.t or off..-int · 
· , ~; , /,;r:_ . r ~-~ · '-:,· " • · .~ :~~rf'.t~;-; · · 
fofs.-le m(ltOr v~hkli:- t.ueJ:; rt~ l\~)edal f1.1e1s, under whatJV(;f' name •. fOI' the--,' --

·pu1}of>C!.; :.,f ,~.:,W~'f' ing ;,~·'It•}!" \/;,;~{1't1~t·sr..-i I file -~i-th tt.?.,ritsi~,:.":!,:tciwiiiMr• .. 
. :<.• ,., •• ..,....... £~~~~~ . . -.. , . 



. . 

{ 

statement that they desire to sell such p(oducts in thh! ,\f·: 
Such declaration or statement s~all .contain the ~,.brand.or. tra~k l, 

ot the preoucts intended to be sold, together with the name and address ot the 

JUA)lier thereof, arl<J a continuing covenant that ,all such products shaH be 

in:conformity with' State standards, that no, water or other>·actulterants shalt· 

· be added to any o.i t ?~ yal>olinc products, and that the chemical composition 

qf products shat I not be changed el<cept after 'Notice to the Division of (on,:. .. 

stJmer .Affairs. The provisfons of this sectiOJ\ shaH also apply to gasoline, 8 

and .>tiler autcmottve fuels distributed by the ~vernor under emerge.:.Cy p~;~••• . 9 

... Section l~ Afflend §290:S, Ch,ipter 29, Part lt/Tttle6 of.the Oelaware (cdair lO 
'~ '".·' ' 

by striking said Sl')Ction in its ~nt h-ety, a,id svbst itt:t ing in' lieu thereof 

lowing: 

0 §2905. lpdependence of Retail Dealers 

(.a).No manufacturer or·distributor of petrohaun,,pe:oducts shall open .,,_·,. ,, '·' .;~,?.:,,_~ •' 
a m.ijor brand, secondary t.rand or unbranded retai}. gasoline outlet Of'. service: 15 

st.at ion in the Stat~f -~ s:a.Jl 4-~et:t..m,q f ma,c;ar Of. bi& l§ui;er:>4.1913:11. ·. 16 

.. -.i~•,.~,'.~~~~~~~~9-;·1fi'••ihe 

~.s:r•· ~ 

optKal ions of a service staijQn or retail fuef 
...... 

. ·_·, ··.' 

· .. (t) The- .Oivision of C".ons1J11ie1 .(Hairs. of the :Department;:of C~tty 

[lev..:lopment shall adof,t ,ules or •regui;t.ions def,inh1g 
,,, :) 

in .,t.i~.n a mt1nufattur'er ~r dis'tributor:~~ t~mpor~rHy 
.. · ' i . 

sta~ion "' time!'. of emergency. or ·simHar ~iat 2.1 
if·,, 

~;;;fi 

.2'·._.{,) 

Code by strH,,ing said sectiort. in its 

. Egual · Trealinent 



·::~=,,;::r, :·fJf:rt. 
f ••• ) . ._. " 

.. 

\voluntary: al lowanceg· uniformly to ever'y_ de&l.er'or outlet~·suppl icd~ 

(b) :£very manufacturer._ distribu_tor or othe_r pe/s'.'".""PPly:ing. petroleun 

.. ' products to retai_l· dealers o~ other rct_ail fuel outlets\~all aps,ly aH 

~quipment rentals uniformlt t"• all dealtrs .and outlets supplied. 
. . ·-... ;, 

(c) Every ma~ufacture.-; distributor or other person supplying petrolui 

. products to rel,H I rf~alers ~r •:>tht:r retai I fuel ;_...l lets 's~I l apportiOfl uni• 

,Cormlt all gasolittc and special fuels supplied during periods of shortages, 

or, an equitablebasi•;, and shali notdiscl'.i.minale among dealers and outlet$ 

· i,n such .a llotr,1ents." 

Section s. ~end Ch.tptcr 29, Part i:J I Title 6- of.;the ~laware ~ by adding 

thereto a new se<:tion, dei.iynated itS §2907, which new section shall read- as foll--ows:. 

"~2907. £go ipmen t Pur-·chase{.! bi Reta i I Deal er 

·Property purchased ':.y a retai I dealer and affi,ced or .. appended to a. 

service. stat ion or retai ~ fuel out let !:.hal. I remain- the property, of: the 

:_ per.~o purchasing same, notwith!:.tanding the fact that· it i,,s.p4:rmanently 

. ·&ttached •. Upon ter.niination of a mark~ting agreem~nt; termination of a 

. 5'/ 

.-. l-> 
1 . 

.. a .. 

. ·,:t 
.-,o,ii 

·--•·1""· 

~s ·.,, 
le~se or the vacating of the premises by the retail dea);r{th~ purchaser'.-•, ·: i7 

', . . 

of :the.·.property shaH hcW\.! a reasonabl(;: til'le in which ·to remove same from • Hf 

the premises or may enter if\to an agreement with the (Jwner··-i::f tht.·.pr!!llli~H: :_ ., .• , .'.,9;:' 
. ' ' • .,\,-.>•:::::. 

~-.Z,.:·\'' . ,t-_' 

•f,i..it_the pur::has~ of the equipment at a fair and,e1.1uHatsle:price. fn,re- :: _ ,<, ~!i~ 
property ,,.hi ch "has become affixed to the.premises. the pel'.Sor. re-:,;;li' · 21:i;" · 

Jhc pr,.pe,-ty ,;hsl I leave· t!1e p•:ensises in the same-condition-as ;~/}\• 

'' ... 
"' :,. . Sect:it.,n b • .Amend. Chapter 29. Part I I/ T;tle 6 of ·the Delaware 

. 'i:?Jif! •. ••· 

No ,jgr•'!~r.wnL,. .. formnl or H,for.r,.,,t.:.hallprovide for t~use'-oi?any 

•',pr,1R10tio:,, .premium, coupon, 9ive-a1 .. ay, or rebate in-thtioperati-on' 

.·.·:of the busi:,ess; providP.d, l~0\,1ever, that a dealer.may participate .in a pr.-
-~ ~ 

_;, n10tiori. premium, c.~up_.-,n, givt-•away or, rebat~_ sponsored brc1 manufacturer· 

,' or'rl;;frH,~tor anc:t c~lete+-:, paid 

~'~~,'~,' 

·'i9> 



,,..,_ 
'. 

·. Ivery marke\l,;,J •• gret?lllent b~tween a manut'acture~,;,ancf.a retaH 
or between a distr'ihtttl,r an,~ a rctai I dP.aier 11h<HJ bf'. s.ubject ~o the fol-:{ 

. lowing t'lOri-w.ii\lable provi<,ions. 1-,hethl~t· or not rt,c; are. ell.preuly set forth 
'·' " 

the agre~.men t : . 

(,1) No ct:t(e1.'fflt•n~ '.:.hail rpquire a retaH; :fP.ahtr\,to keep his stati•:,n of 
' (~ .... ', ·. , . - , :,--

/ _outl_et ,._,r,en fc;;r· b.Jsim:.iH, 'c,r any spcdfied number uf houri. per day, or da}'~ 
_;,-v"'. ' . · ... 

·· · · per ...e.:k • 

.. - .. -_ 

' (b} lhe retail: d~a,~r ·shall h;,"ve the ~i!J• t to cancel:, ll''fflEtrlceting .~ 

-:fflent ,u.,'tif micm'i~~' of 1h~ se1,:?ntl: · b~sincl.~ day after the,,cJ.ty ,:~:.~ich the· 
. . '• . 

•-agt·~t was stg~ed, by 9iviniJ the_othcr partyNotic~';j~)•riting of'the .. i: 
'>~l .. :~},t~tion. Upon giving the (;th+:~ .:,arty s~h no1'ke:, .. i]·money, eq11ipmenl 

:.,1.l.·· 
. tit" 

·;.~d mei·chc1ndise loaned,· SQjd or de! ivered to the reta/,·~;,e;<umter the. is{ 
•,agreement sha 11 be. returr1<?d to the other, p.arty,·for ht H,: credit• ~ -~ ca~, J/ l6 

·•· .,equi.valent, If the other part, to. the' o~reement is the'owne;. of-ihe reat{ ' 

es:tat.~>t.pr,n which the I qni! dealer cooducte<i'-his-,tNs,iness,· t~:•dealet' sqft , . 
. , ,__ - _:-,--. < ,_ - ; ' ·:\:,,/' ~~~/:-::; ·_- ··: . - , - ---: - < 0," ~· h,er 'full posseS!.,iOn c;f the rea 1 estate bar,-J..,:to·'the;;:~t-her:. party~· . -

:lC'i~-0 agreen~t,:ihal l (ont,lrn any p;ovj~te: .. ~i~lllltanv=~J°.i .. ,u. 
:.;i:•,r,h~l .righ..Cof' eithe•· ~, .. rty to ,a trial' hy jt.lry, the interpoaitionfo(.;cO(,lntef'.;; • 

·•, :e::/ii~~ i-r1;ro$s-c,.laim$. -·. :.y,'.,' ,,. ,,,·. :i;t:~\f}t, 
.::•:·- '.;}: :~ ,··(d)·=The, pr ii.e nt ,~hie',. a· retai r dealer s~l ls -.product~ $halt\not be·'.'',• 

.. f:Wled·r~r maintai;;oii ,;v ~ ,.;,.111:Jd.;f:Jr;,r ·or• cfist•,:ii,;.Jto~.';.::~ ,s:half'.~y pet~ 

' :·,: so~. no, $hai •· tll'!<p; •ce :,f'. prodtJC.ts be subj~:~ to enfotcet'lefli'i/, 
"°eret•IJA by ~ny r-,erSOf\ i :.i ""Y >"Hr1,~(,r :: Nothing ·nctein; s.1'!•'1 be. CON trued to; 

1< ,' ' 

a. m~r,ufdcture,· C••· ~ i•;' ;- it.,1; • N frun SU!Jg\"$"ting:'.:Pdces. and,counsJ,~ .. 
,··,:wi:tfi-d.-;aJpr·s cn~~~l9 prin•s. · £act- ~treement between as1unufacturer;·and·.,< 

U1e legend: 1PRICF ftX!Nti GR HAhOATORY rtHCfS FOR AN'V PRODUCTS COVtR£1). tM . 

. ··Lmts •A.GREENF~tT I S)'ROHttll rio. ~, suvice STATION .oe.At.e.R ,-v,S:£t.l'iAlll'f HOOUCTs 

LISTtO '!tCfliiS· AGRHl1£Ni Hlii A P~IC£'.Wtt1CK HE .ALON£ NAY.,'.OECtOEf• 

:rJef Nn ,,iirt~ lo· & IT~rk~l in,Q .a9,:eement· wfth. a f';';l,)s~~lee 
.,~ ·: ,' .. 

1-0 a~i assignment, transfer 

\H'{ -~.v, 



;,:·"',;' ·: :,::::r~p;r,,:·; ,:\?},(~[:!"t .: > 

: ··:-~~l)i~a 
nor may a manufacturer·or distr-.tbutor ,u~reasonady · refuse. . f 

>tcr>, ... marketing, agreement. > • :, 

--~:---------· ,;. -.,·. 

<fflL. ~~;~~· ~.... • <., • '. .·:::~:·~-:··:-·--·•· \': 

·, ./ (f) ""' th resp(?Ct .· to• non-renewal of a marketing :agreement, 111 fher' party 

. musti9i ve the other Jhtrty ·~t ice c,f intent not to ren~~ the market ir,g ~~ · • I'+ 

days r,r i,or to the expiration (',f the term of that m~~ti~.1Ns 
>. 

'S tatc th-1 reason for > such :l<m:-•~,encwa I. i:, 6 ,' 
·.,.': _:__ . .,., ' 

(g) Notwithstanding ;my contract provi~.1.:n,, nc! lease agreement or any 
> 1 

other 1.ontract wM ch ta~ei; rent upon the amount· of pro,ducts sold s~U permit > ),~,/a > 

,any increase fa such rentals it' th,,-re is a ,1.-e-ilin~;,~~"'._the a,nount which 111ay JA~,:,' 
.. ·».:'f,\~,o·· . 

the r"eteH 

;,'ctiaaler: ',to provido,: > to Lhe > d~,,;t,r ib1.1b:'r',' or marl\iifac.ture'r!;orC other: party to the 

·•ti"eemertt any deposit in a,h,ar,cc or any other derosit ·for the ·l\Se of ttui-' 
: - _, 

service station:o,•, de! iv~r;. of f~el,,: ,such:dei)J>si: shal l):t,;?. netd by the_ person 

de,5i911at.ed to receive it in the agreemeni.,':;,f.i/:;i•; .. i 1:be held for the term of 
' ---:--:--,;-. 

,n. 
<'14 
. '. ,~ 

·<·ts· 

,;."the rental agrec.~f\t unle~s ,i l is .S,Ounu· terminatecL,,½~Whhi~n thirty days< > ·- \~~-:., 

, :after' the termination of the .agr~~nt ,, tt.e depos 1 t · si;all he retur~. tote:thei. ;/\l 

,:,wi'th '\ntcres.t Qn,:such deposit at ·the rat,. of; ,;i:,, .• ,~_;6tnt. (6%):::.:p~r annum._•• -- •. ·t:1·~ 
, ;,• ,. 

Amend Chap'ter 29, Par•t 

se,c'ti-~n, de~ignated' ;s,,29tti_/~ich,:Cn~l·section shall read.:,'.· ··. ,lfr20 _ .. · 
,•', 

. , . ,, ~ (j,;i' ' -}\ ·:~ ~ :-,_: ·, : .· -, .-;;,:-.. -z, . 

• • > \,f,,)t(r;i~\!~i:\·,~:\{t~t~r ' ... : 
,tn the e1.erit a marlv•ting ~reement !:,~tween ·•t~\'dealeri'~ a ctfs-

-. ' ' '"}. . 
-~' ;. .., ""f,' 

h tei-mir;ated or ,cancen~d. \"hether: by -mutu.tl,,consent or 0 
,•"'•"A<;",,;<• ,,,, .. 

,~ o .:,, ,,',}\•"•,\ • ,,_/ ,'es',< 

·tt,e dis\ributor shall, 1 .. ittt1n ·thirty days, ·tf'!nder.to)ttu',: deel,Pf~ for "the, 

y.oducts tw sold t.o the <ie.ilur "'ht~~~dea:er has ~~~.,~lie to sell, 
- / 

price orig·h,.tl I-; paid r,y the d !' for t-' products. •~.the··": .. :_·· .. '~~ ?it,.. 
/ . . _, - __ , ·.•,.:,:-:/.;•. ·. 

th,m~ i..i at',: e:,.i!aing .+nch:tq~~~;> owe_p-'t-;, the·dfs-~ributor by t~/ )t,~::~:;f 28 

. dea!~r, ·. the v~lue of l.t.t- p1 Ws .being,,.-{~~rc~asedi~~J,: fir:s.t be J..it~· >:>ii i9 
~ -, . ,, -, , . , - . . . .. ·. . . , . l \ ..., ~ ;t• .,.,,,,. • • '" • 

to.the ei.is.ting indt'l::t~dnes\, h_hj&' shall be reduced not;only by t+te vai.e :;-·~ •· 30 

o~ th~ products re-pur<:h~~ also by't;e l¼Ubtraction' of •any interaS:t ,.\}: 31. 
' '\., ~ .,~~~ .,:,\:'.,,_ -·'<·(,,J:;i, 

· Of' St?rvice charges iftiposed on the produus',being}t;e-purch;;a$ed;; . lf the/ .. ,, /i. •· 

.•··~~~:: :•:c:;~,e~ •::•:-::~~.::t .. it~~~;,: 
'.>:..,.Au1ve ii CauSf' of:aclion-~qafm,t lhe for,· 

-.,,,..- -~------,.. 
· · • 1> 'or i:, 

-.·--·~,~'. 



.• .. 

ttt the event a.fflal"keting agreement bet11een: a de~ll•r. am:t manufac• ·.tf},38f}t.~f;'. · 
.. ·· turer is terminated or cancel led, whether by mutuaf conseM or oth~ise-. the 1 

-Nmrf•c:turer. shat 1. within thirty days. tender to;tne· ...,1~,. for ~.:...ets 

<Which were sold to _the dealer which the de<Jlerha.s been unable _to. se-H,.'the 

fullprice originally.paid by the d<:aler for the pro.ducts •. ·tn ~M event S 

there is any existing. indebtedness owed directly to"'the. mEmUbc:turer \,y_· the 6 ... 

dealer, the value of the pruducts being re-p..11·..:mised shall first be applied 1 
~ . . 

to the existing indet>tedness, whi,h sbaH be reduced no-t enJy by the va:hm 

of- the products re-purcha;;ed.but al::.o-by the subtraction of any iftt.-est or 
,[~' 

•sef'v-ice charges i111posed on the products ·being -re-purchased.,.[ If the.~ 

-f~cturer- does not mak~ such tender whhin --thirty days. the dealer may'·i.ell 

tM:l)f'oduch for as reasonabte a price as may be ot>ta:i~d.,,and shall ~ . 
a cause of action agitinst the manufacturer'tfor·-ttie ·balance." 

Section 9. Amend Chapter 29, Part l I, Title 6 9f the Defawaf, Code ·by 

adding thereto a new section, designated as §291l, which new sectiion. shall 

,..~: follows: i<• ", 
f: :J:i ' 

•~29tl .• 'Qtvision of Cons.umer Affairs .. ¥},;)-'' 
I. 

;'.'Jhe Division of Consumer Affairs. of the ,nepar~l'.l~ ofiComnuntty Affairs 

,,an• ~conanric Development. shat r make such'•'f"ules and::,_egutat~ons, as it .• deems 
' . . . I 

enforcement of this (hapter,..,,ancf:~l l 11ti l 11:11:;.,:,_, 

t~ :i~cHities in carryfog out the purposes.~f ·ttiis Chapt9t. 

. 13' 

... 

, .~un .=:=r!f-·t-$5Th96)., p6Jd te IIIS ,.,. iPH•~,.,.: ., · •.• ,./~ 

~ware. sha1 Lbe paid for • ]Gh lil!f'lliM '&taHonlfl --t•9.mw «·~a,soa . 

.. '$haU-~~•~i'rtr1T."ense-or·~nr~"Terv~.~~;Jo.teflon-:.fss,.a"nd 11ntif_ .. tfii--:,;•·24 

-~~-ha~r-ttan-,,:ar~:--rt'iel'liRm from 'ttteti···;; :!I ... H ~e hpt i..,eraca wt lfHFI · 2; 
. , • " ,·.· . . • : ·. . .. · • ·:, 'n ·.. , i · , . . . /. ·.: 

by..:~2!f~jWl&M-·-Fer:· ,e;A,e11t: +&-t~ Bi ,;e;eri -.f: GertMiltt A' fatfs tor~< 26 
•. ~_ , •' : .. :: . ..:. .... ~:;.;;:;::.:=::..-~~- . ' ---~ ... =~.::::::t::::=~:..:... .. ----:.._.~-~,-

· .. ~C; trr'"Hi~•-t ·1Jiv'i s ion ir, administering the i)r~i.s~ /. thfs•:e.p,tu,'!,.., 
-:_ .. ;:.:;:.-·:,~ ~ . •, ). . ' ' ' ,, 

.s.ction 1 o. The provisions of th;; ,Act. shal I be 

.or-derto effecti~ely carry out the purpMes of 

.public hHltt., welfare and SJ\fety. 

c-Section U. If any proviiion of thh Act or 

•pt:non .;r drctMnstilf\Ce is held invalid, 

provision or.app1 fratiun, 

· · to be severable, 
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as·a retail 

for the regulation of certa;n trade practices which affect all motorists, such 

' as adulterated gasoline, "green stamp" and other. purchase promotions,• price fixing,. 
. ,.· 

and more clea,:-ly delineates the relatfonships between the manufacturer or dis-

tributor of gasoline products and the_.retail dealer who.sells these proc:h,cts· to 

the public. 
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.File No. 349 

Substitute Senate Bill No. 328 

Senate, April 17, 1974. The Committee on 
General Law reported through Senator Page of the 
12th District, Chairman of tbc c6mmittee on the 
part of the senate, that the substitute bill ought 
to pass. 

AN ACT CONCERNING T!H! RELATIONSHIP BETWEEN A. 
FRANCHISOR AND A FRANCHISEE. 

. . ~ 

Be it enacted by the- Senate a~~ House of ( 
Bepresentatives in General Assembly convened: 

1 section 1. Section 42-133f of the general ; 
2 statutes, as amended by section 2 of ouiber 73-S00 r 
3 of the public acts of 1973, is repealed and the I : 
4 following is substituted in lieu thereof: .~ 
5 (a) No franchisor shall, directly, or through ~ 
6. any ofticer, agent or employee, terminate, cancel ;; 
7 or tail to renew a franchise, except for good ~; 
8 cause WHICH SHALL INCLUDE, BUT NOT BE LIMITEn TO ' 
9 TH£ - .FR~NCHISEE' S REFUSAL OR JA:J:~URE .. TC},SQ.tlf.t_!) ,:-_, 

10 .SUBSTANTIALLY WITH ANY MATERIAL·:crntr'G'ATIO'N'-OF THE ·\f ,.~ 
11 FRAtlCHISJ:: AGREEMENT OR FOR THE.'REASONS STATED IN . \,•~-
12 SUBSECTION (d) OF. THIS SECTION. The franchisor 
13 shall give the franchisee written notice ot such v 
1~ termination, cancellation or intent not to· renew, 
15 at least sixty dsys in advance to such 
16 termination, cancellation or failure to renew with 
17 the cause stated thereon~ PROVIDED, IN THE E:ENT 
HI THE FRANCIIISOH 1::LECTS NOT TO RI:;NEW · A FRANCHISE 
19 l'URSUAN'l' Tp SUBSECTION (d) OF THIS SECTION, TIIE 
20 PhANCIII~OR SHALL GIVE THr: 1-'RANCHIS:c;:;, ·• WRITTEII 
21 NOTICE Of SUCH INTENT NOT TO RENEW AT ·LEAST SIX 
22 MONTHS PRIOR TO THE EXPIRATION OF THE CORRENT 

. ' ' : . ' ~· -';' ·, ' . 

,•l: •• -, 

,, 
" 
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. 23 FRANCHISE AGRl::EMENT ( and shall fit~ a ~opy thcroof 
:l4 simultunt>ously 1dth ti:w commissioner of consu111cr 
25 protection). The provisions of this section shall, 
26 not apply (1) wt.iere ttae alleged 9rounds are 
:l1 voluntd1·y abaudonment by. the tranchisee of Urn 
28 franchise rolat.ionship, 1n whi~h event; such 
2~ notice may be yiven fifteen ~ays in advance of 
JO such termination, cdncellation or fail~re to 
31 Ct?nuv, or (2) where the alleged 9roands a.re the 

, 32 conviction o1 the .-franchisee. in a court of 
33.compt)tent ju1·isdiction of an offense punishable by 
J4 a term of imprisonment in excess of one year and 
J!, directly relctt,~c..l to th<'! busine:.s. condur.t<!a 
Jb_purs1.1aut to thi) franchise, in wl'iic_1i evet1t·, such 
31 notice llld y oc given <tt dllY time following:, such 
.38 conviction a11d Shall b~ effective upen delivery 
3, and written receipt of such notice. 
40 {b) Upon terminition of ~nr franchis~ the. 
41'franch1.see shall be allowed. fair and reasonable 
42 ~ompensation by the fr~nchisor. for the 
43' franchisee •s inventory, suppli~s:, eguipment' and. 
44 furnisnings purchased by the franchisee froa the 
45 tranchisor or its approved sources and costs an~ 
46 4:!Xpenses paid to 1the franchisor under the t'.erais of 
47 the franchise or any · ancillary· or col}.ateral 
48 agreement; provided n~ compen$ation sh~ll be 
49 allowed for personalized items which ~ave a~•.value 
SO to the tranchisoc. 
51 (c) tiot11ithstanding the provisions of .section 
52 52-550 ot the general statutes, no fraachise 

··_SJ entered into or renewed on or after the .ef:fective 
S4 date of this act, whether oral or vri tten, · shall 

"55 be for a term of less than tbree·yearslND .FOR 
56 SUCCESSI,V:E TERMS OF NO'f LESS THAN _ TH!H~E i'EARS 
57 THEREA.r'fER .UNLESS CANCELLED, T~B . .MlNATEl> Oft NO'l' 
Sij, RENEWED PURSUANT TO SUBSECTIONS ~a) AND (d) 6r_ 

.. 

59 TfllS SEC'i'IOtl. -----· 
60 (d) (Any Jranchisee, upon ... E'.t!.9;9.~!.h shall_ti.u-e .. ~1'-
61 the right to ha·ve-.. _t!ae··-· q·uEfstion · of: gooa . cause . O 
62 submitted .-to··--·arbitra·tiOJJ in accordance with the .. . . 
63 rules of the American Arbiti:.t"t--i~ciatJ.on.]. A -1-
C.4 FIIANCHI SOR tlA Y E"LEC·t NOT TO REN Ell A FIA ffCHISE ,. ~ 
65 WHICH INVOLVES THE u:11 ~E tfi .THi' FRANCHI'SOR TO THE. 

· 66 FRANCHISEE OF UF.AL PROPERTY AND:IMPROVEPIEN'l', IN 
67 THE EVtliT THE FRMlCHISOR (1) SELLSOR u;ASES,-,.sacu· 
C>ff'. llEAL · PlWl?EUTY AND HtPOOV~HE.NTS • 'l'O ·oTHEJt t'ltAlf A 
69 SUllSIOIAUY OF TIIF. PrtANCUISOU FOR :.ANY usi ~ 
70 •TH·AN . -SUCli , ,,USE COV EU.ED BY ·r ff£ PftAICHlSE . AGtlBt:ftUT 



::,.·t·-{·~:\:~:f(:::~ ;#''.P,·;·;.·'..".':;i;_'°,~;:!?~·,::;:-,{ff?i~~t1!:?~IJ(;j':7''.!~.?~Y~~(''.":?1
H 

• '1· .•• j ...... -: 

!ii/)\;{,;;_;:::i;:/t;ti. 
~~tti.iih)1'.:i[~zr 

·••.~ 

""' . ';<:· •. ·. :· .: ,. . :'·,'. ' : . • C I 

t~!; . :: :.:.:_ ·. >'.'. :· · ✓//?i 

;;;t:;1[':t:\~;\~1·· 
f/··::•,_; .... ,- : :<~·:~\ 

f/,}:· .• ·.\ .. f}. 
~:-~, >\ ' .. : . ·./ ·./ J 

• )• • ._ .·<//•• ,., •. • :,.,. -:,.- .. '• ~-wf.~ 

,,i~:i![if !{~' 

_c.-'-, 

Pile 
.'q. 
I,, ,. ~--·LEASE PROHIBITS 'SUCH· USE FOi -· A 

"I-.!- n.:u100 : OF ElGHTt!t-;N HONTU!i Ffi0:1 THE DATE· OF SUCH ... 
'wl' ,. •. ~··. ~ . 7J .SA LE--01LL.i.-;.ASJ.-;.~ OR (2) SELLS OP. LEASf:S SUCU Rt!AL ' "''"•"' 74 PIWPEH'J.'Y 'l'O A suns IDIA_R,Y •. O_f_'rJt~-!.!l..!!£!!~~~-' EX_<;__EP1: ~ . · ;,. -, 

7~1.!iUCII SUUSIDIARY·,SUAL't' NO'r USE !>UC'H~ REAL [•llOPER'fY., r::.·.. . .. ···_:_ 
7b t'OH 'l.'Hl:. on:HATION 01'' TU~. SAME BUSINESS Of 'l'.ttf!\· _ , ....... , .. J·.:~·-
77 FRANCHI~EE; OH (J) CONVEUTS SUCH 1'!21.L PROPERTY_ AND.~ :•,-~·:· :_;.·,, 
78 IftPROVJ::tttN'l'S 'l'O A USE NO'l' COVIHtED BY THE FRANCHISE \'l ·~'. ... · .. :: .. · ·'.:·:(:,"1. 

, .7'J. AGREEMENT; OR (4) HAS U.:ASED SUCH. REAL PROPERTY_ '-:..:' -{:·.::'.'\:;I/: 
80 FROM A I'EGSON NOT THE F.RANCHISEE AND SUCH LEASE .. : :.'_,· ·_._. :'i"'·~: 
81 

1--•non SUfH n:nsoii 1s 'l'ERHIN~TEl). OR NO.T RENEWED. · .T·. ;, ···:· ./,:. · <?7\ 
82 Sef. 2. (tlEW) (a) Any fram:hiseP. o . '-::.':. ·"'· ...... _, 

· :; ~~cei::L/L!~!:n ::~i.c;1-~~ p~ov~:::i!:ntse~t\gin~ . ··· :,·.'.}\:i{{.);~(:. 
85 vi~I. ions of section .1 of. this_ . act th the · · - -~~,;~··:·/_;". 
tf6· dep«-1(t. ent of consumer pr:otect'ion vit in thirty · .- · ._\_· 
87 days of1~the receipt ot such 1n::-itten no .>.ce, except. fi - : .. 
88 that .:i\.'·t,rancnisee who · is a ret l dealer, . as .• 
89 defineal in"-.'$ection 14-J18 of the eral statutes. .. ,.-

91 motor vehicles~ such depart nt s·hall · hold a ·. :,.'; ... :~J 
90 shall tile ."-such compla.i.n t vi th he department of I 
92 hearing; on sue~ complaint ithin thirty days ot , •· ';;•/~·-:.:-
93 its rec~ipt. · wl.tli · n sixty ays of such receipt, , ·/·"> 
'J4 such d~partmcnt ·stt 11 nder its decision. If ,.- •· .. .-.· .. -.:: 
95 such de~artmE:int finds lations of sectio-n .• 1 of C.'··: ,._' i:,;:(:_· 
9t. t:his a~t, it·. shall der that tlie franchise •. : .. ·.,-
97 agreemeht bE:l continu .. ci o~ .. reneveq.. A1iy franchisor • · 
98 or trdnchisee ag_grieved_··, · -~. decision of such 
99 departm~nt · may f.,He an appea in t-:accorqance , vitb 

100 the pri:lvisiou·jii',,. ot section AU -of th~ ·gea'eral. 
101 statute~. / · •· · · ... · .. · 
102 - (b)', ii(~/ commissioner .~f_ t~s JJr protection 
10J or 0£. a,btor /vehicles may issuf_?:',· •'$Ubpo to ant 
104 p<;rson : i~1volved- wit:h the -<:oaiflaint · 1ed ·und• r 
105 subsect~?ii (a) · of this section or for any ecoi:ds, 
10& papeps _for documents pertinent t:o such com 
107 adminis~e.r an oath or atf irmatiOJt. · to , any 
10tt a.nd /cohduct · · such he,uings required. in subse 
10CJ . (a) •ot this sect ion. 

'.·•,..';',. r, 

.-_·_:";,. 

,,':'• 

110 S~c. 3. (llEW) {a) The comai.s~ioner of 
111 consumcc protection i~ authoi:izcd to. do all. things 
112 .,,.,coss<1~y .to ·apply for, qualify for and acce·pt a.n.y 
11J ·u•dcralf t.unds mad.e . .a.v.ailable or i\llcrtted under .. a11.y 

.. 114 tod~1·a11 act tor any proj~ct:S, programs or 
115 iiCtivi_ne.s which may be est.atilisbed by federal ;:.,.:'.:i .. 
1 lt• 1,, v, . tor any of, the purposes; ·· or activities .· -~ "·( · · 
117 1:t?ld thl.•rcto, of any provisionsot.t.he general_ 
llu ~t . ..t.ut admi11ister1:!d oy said co11missioner, an4.: 

·. ,;;;· .. ~ ··.-:.."' 
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said commissioner shall administer any fuads • 
al.lotted to the dcpar~11u:a~t in accordance vitll 
tcdcral lav. The coatm1.ss1.oner may enter into 
contracts vit.h the f~Jeral govern~ent concerning 
tbt? use and i:epa ymen t of such funds under any such 
{Hdcral act, tho prosecution of the work under:any 
such contract and tho establishm~nt of, and 
disbursement fro~, a separate account in which 
tederal and state tunds ~stimated to be required 
for plall preparation or other eligible activities 
_under such federal act shall be kept. Said 
ac,:ou·nt shall not te a part af tl,e genet'al fund ·of 
the ~tate or any subdiv1~ion of the state. 

{O) Ttie state, acting by and in th~ 
discretion of tt,e commissioner ' of -con$t111uer 
p1.-otection, may enter into a contract with any 
person for the services of such person . acting as 
an inspector appointed in accordance wi.th tile 
provisions ot section 19-327 of · the 9enei:al' 
statutes • 

sec. 
passage. 

4. This act shall take et-feet froll its 

; , 
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CHAP'?ER 772 

AN ACT PROVIDING roa 'l'HE REGVLA'l'lOU or l)Ji:AL8118 •. ~· .. roa 
'ftl'S SALE OF Gc'\SOU?lE. " 

Be it enacted b,X the se~..ato ~ UCll.1S8 !!! R92£CSCDtat&!!! is. 
Q!D!xai court,,asocrr:-blcd, and !;?J!. ~ nutho.ritX ~ tao sar.tf!., Y. f2J.l~•.• 

., 

·yhe General x.awa are hereby amai:1.ad by inserting aftft·ct)apte 
93D tbe foll~ing chapter: 

Qection !.• For the p.irpc,se of this chapter, tbe following w0¥dat·slia11, 
unless the context otber.tiaG requires, have the follOfi.n«J meani.nge. 

· "Supplie:", any person engaged in the sale, consignment: or clistab:IU. ot 
.petroleum products to retail. outJ.ets. 

·. a,eaier", any person Who is not a petroJ.eun euppl1eJ!', engaged in'. tbfi: retaU 
ea~ of gasol.ine to the rri0torw1 public in t:he c:o..,aonwealtb uncles w .. .L,t:ten 
agreements entered into With a petroleum supplier. · · -: 

"Agreement", means writ_ten ag.reements between e. petroleum eupplieit -.nd a 
a gasoline deale~ under Which tbe gasoline d~aler is granted thO. r~t: to ae 
a trader.ark, trade namo, service mark or other identifying symbol O'lin81n9 
CMne4 by the petroleum suppJ.ier. 

l~ctioJ:\ !• This chapter~. eha11 apply to agreementa pertaining to the. sale 
of gasoline and related products When (fl) mo:re tr..an twenty par cent of ·the 
dealer• s gross sales aro covered by such a9ree1N.?nt and ()al ouch gxoss aaJ.ea 

:.eowrad by such agreement :Ke more- than .twenty-five-. thousand .doll.ao ,._.1y. ~.: .... _'. 

section i~-~~ A supplier al'lall disclose in writing to any pxospective .a.llN: 
·the following i..,.for..lWltion~ before ~ny a9reemo11t is concluded. . tr~--~,, 

(!,) The gallonage volume history, if any, of tll,::a .location undec -li,t•ioi 
for and ourin<J the th:ree _yo3:r pericd ir,.mauiatcJ.y past or for the ~,~iod 
Which the location bas been supplied by the sur,pl.icr, \'thich ever ie ah~tar. 

(b) The name and last kn~1n address of tho previous dealer ca: doalos:u for 
the last thrco years, or for and <luring tl1a onti.rc [JC:rio<l Which tho lecat:ion 
~on supplied by tho potrol(..--um suppliE:,r, Whichever .iB sllort.ar • ••. thG 
.. ._wn or reasons for the te:rr.1i1-m.tion of each tlaalor. agreement. , · 

(c) Any legally. binding cor:cltoents for the sa.10, demolition or:· ~tlier 
·d1apos1tion of tbe location. 

~·--~-- ~ - --



1~:.t?>t~) 'the uair;f.ng prog:r:au, if a.ny, and the specific gooda u4-Mrvicea 
,.. t~ suppl!•~ Will ~:r:ovide for and to th~ uu~olina dealer• . . .. 

· / (e) Full di~Qlom.u:e of any and e,.11 a'bli(Jationa whicb Will be rQlQaed 
of the dualex, including but not limitod to, any obli9ntion to acluai.voly 

-~ in Chy of tho p~o~ucto .. ot tho oupz:,lier,. its ouboicl.uu:ioa OS' cmy oth.·· er 
~ny or any advo:r:tisi.,;; and promoticn:!11 items that tba dealar,. A.1st accePt. 

' (f) FUl.1 disclo;;ure of all restrictions on tho ealo, transfer:• senowal. 
a.:.IIL.IP"" ..... ,ermJ.nation of the agJ:eO'lllOnt • 

. , . 

>· · §cct&_o.n. ~. In tho event of . any tcmination, cancollution or t!ai1ue to 
1:enC,1, ~i1hether by m.if;Wll agreement or ,:,t:·;exwioo, a supp1ior eball r.Ake or 
causo to be trtlde an o~fc: in good faith to rc;.u:r:chOse from tbe d.eal.eJ: at: 
tben current wbolesalo pric:::ca any ane all. rtX?rohantablG pxoducta p.u:cbn.oed · by 
said doalor from the potr.:>teu:n suppl.iar. provided b~vowr, tbat ,in such 
event tho pot:r:oioum oupplier shall li~vc tho right to apply tho p~occeda 
against Any eY..istir.g indehteonesa <1dcc.l to him by the dealer an4 £\u:t:bct · 
provided that such :r:ep.irchilncd obligation is co:aditi.oned ui::on tbote boing 
no other claims .o:: l.icna againa t such prodU,cts by or on behalf or othel: 
"editors of tbe doQlcr. 

:;eo_t,£9n i• It shall bo un.la.Wful for a oupplier to:- · 
' (a) cancel o-;: tc~te nn ag:ccrr.e.nt pz-ior to its expiration date 

unlei>a the dealer baa oofauJ.tcd unae:: My term, condition o~ obligcaticm est 
foxth in hi.a agrcOO).~nt. . . 

(b) Fail to re~-w an ag::eemcnt t1itho-.1t giving the dealer ttJ:1tton 
notice of tha el.act.ion not · to· rcnow at least mil,ty mys p:ioJ: to. the 
t»-piration of the ar3re(ment. such failure to renew 011a11 ~ %_o;._ san.se, 

.• u 'shall include, but not be limited to, grou..~ds for cancollatio~ or 
t;orr.-J.r.ation under subsection t4.) 

~l!:1£.l:.¼1. s.• No supplicJ: sl:rul hinder, coerce or thS'ca.ten ·any d.e&le: for 
tbo {Urpoao of preventing him from joining any tra.de usocJ.at:ton ma&! up 

dealers. 

, $tJ:on 1.• A dealer r:.ay bring an-action for datttag~ sustaJ.necl'as aruult 
.of (l) Failure to mks such disclosures as ere required 1n socti,011 thNer oz 
(2) tai1ure to rna1,o an o~fe:r in good faith to r-opurchase ea rec.ttaired· in 
section fout:r or (3) wrongful t~~1·•min:.1tion of or fnilure to ron~ ld.B 
agroomont as set fo::tl': ,in S'!!ction fi ve1 or (4) :tny viol.ation of o~tioa atx. 
This rcmocly is in addition to al.l. othm: ronmlioo av,111 able undet: conu-not 
or provided by l~w". :p: tho co-.irt fL"l~J tl¼t the ,,101utiO."l of. t1u.ll chapter 
hf.\& been willful tha -CQ:Urt m-1y allc.·1 i:e-~onable at:toniey foes. 

§i~.tj.pJl Q. 1~~ action r:a--; be brought u.11.ticr this chapter for a ~::or . 'It: 
· action which uro3c more than one l'cru: p:cior to tho date uuch actimt 1a/J~l1 

aocti.on 9. ~his char,tm: ohul.l ap?lY cnly to U<JX<.-.ct:.cato e."lterocl ,into, 
renewed ox ~eel en ox after uovcn2>er !irot, ninetce1\ huntb:cd and eevoney-
t.tlo. 

' , Hou~c of noprcac~tatives. 

In Senato, JUly 

paeao4 tobo enactoa • 
. 1973 App.roved, 
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Section _2. This cha:pter shrill apply only to agreements entered<into. 
renewed or amended on or after November first;,, nineteen h1.1ndred and 
seventy-two. 

House of Rep:resentat1ve, July 1972 

Pnssrh:l to be enacted. Spe9:ker 

In Senate, July 

Passed to be enacted, .Presldent 

,(1972 
: Appro .. .;ed. 

Governor. 
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116:10-1. 
"116:10-2. 
116:10-a • 
.fi0:10--4. 

Short tltle. 
Legislative finding!!. 
~eflnitions. • 

J; . 

'; :;:::;~;•':}Jt.' 
Franchises to whlcll ru!t nppli<'nble. 

00:10-5. Termination of franchise; notke: grounds. 
00:10-6. Transfer of franchise: not Ire; approval; ni:re.-ment of eonq>Uanee. · 
M:10-•{· l•robibltcd practi'ees. 
.58:1~. ·Application of act to prior grants of francl1ises. ., ... 
00:10-9, Actlo11 ngainst franchisor; defenses. 
116:10-10. Action against franchisor; dumages; injunction; coats. 
56:10-11. Seve1·abillty. 
58:10-12. Limitation of llnbility of franelllsor, its officers, agents or emplo,ees 

for furnishing infonnation. · • . • · 
L.aw Review Commentaries · Library reference• 

Right of franchisor to ter1nlnate fran• Trade Regulation $:D8T1, 
chlae. _(19'l3) 4 Seton llall L.Rev. 683. C.J.S •. Trade-Marks,. Trade•Namea 

: and Unfair Compeutlon t 237. 

56:1&-t. Short tltle 
. This act shall be known and may be eltod as the "Franchise Practices A.et." 
L.19n, c. 356, § 1, eff. Dee. 21, 1011. · 

'Title of Act: 
An Aet to prohibit unfair practices In 

franchising -and stfl>plementing Title 56 
of the Revised Statutes. L.1971. 356. · 
1. Construction and applicat1on 

The Franchise Pra<!tices Act applles 
to a lease ag1-eement which is part of 
the franchise or which ts ancillary to 
the franchise agreement, and thus pre• 

56:10-2. Leglslatlve findings 

eludes tranchlsor-leaaor from termlitat•· 
Ing lease except for f90d cause and ·,. • 
upon at least 60 days · wrlttelt noUce • · 
setting forth all · the reasons therefof'. . 
Shell Oil Co. v. Marinello, 120 N.J.Super. 
357, 294 A.lid 253 (1972). modified onoth• 
er gl'OUnds 63 N..J. 402. 307 A.2d 591: Ma· 
rlnello v. Shell Oil Co .• 120 N.J.SUper. 
35'1; 294 A.2d 253 (1972), modified on. 
ott,er grounds 63 N.J, 402. 301 A.lid .&98. 

The Legislature finds. and declares that distribution and sales through fran• 
chlse arrangements in the State of Nt,w Jersey vitally affects the general· 

'. j .. .,~: • 

. .. /\:'.·{ti· 
:···. ~-;-~·-,, ·~·:•~,.-

' : .• · • , •• · :.. •. -~· r. · .. ::~ •. • 
~ -.. , - ,: ... 

. ~- : 
1 ~ . ·• ' -~ •• ·', •' 

'.· >·. : __ ·-~\}t)\/'.{):'' 

. ·• 

. ·.· .. .. :--/ 

', ,/'·. ·. 
.. •.:.. __ 

· .. .._,:-:_. .. 

.· ·.·~\:::· ~ ...... 
_,-~·:_>;:,. 

. economy of the State, the public interest aud tile public welfare. lt is tbere- j_ · · .. 
fore necessary In the public interest to define the relationship. amt- responsl• f • · 

··._·::: 

bllities of franchisors and franchisee!:! in connection ,vith· franchise arrange-.·• i · 
meats. _,_, · 
L.1&11, c. 356, 5 2. eff. Dee. 21, 1971. , . . · '• , .. • , . 

. Library references ·Jf'ct matter .of the trancldse a:nd leaae ,. · :. 
Contracts ·c=1. agreement.-;, Shell Oil Co. v. Marinello, ; · .. 
C.J.S. Contraets 11 f't eeq. 120 N.J.Super. 351, 294 A.2d '253 (19'12). ' 

t. In general modified on other gto11ndl!I 113 N .J,' 402.. 
Though the Franchise Practices .Act :101 A.2d 598: Jllarinelto v. Shell Oll Co., 

does not apply to preexisting agree- 120 N . .J.Super. 35'1, 294.A,2d 253 (1912>, 
menta. preexliltlng •ervlce station fran- mo,llfied on other grounds 63 N.J. 402. · ao1 A.2d 5911: Marinello V. Shf'.U Oil Co .•. : · 
ehlae arrangement would be subjel'ted 120 N . .J.Super. 3117. 294 A.2d 253 (19'12), ,., 
to acruttny In light of the leglslatlve modified on other erounds 63 N.J, 402; I · ··" ' 

l~tif.~.:;~~;;:: ... =~~~ ,ir.:' "-'\::t{~"}f · 
name, trade mark, service mark, or r"lated eharaeteristics, and Ju ,vliteb.-tluire f . ' '· . ··' ,, ·. -~•.·- ·, 
:t1~ ~;.~~:;.;~;;:;~ •r:·•··.·• :> : '"<~ · 
bas a majority lnt&rest ln sueb ent;~. effectively controls sueb ~~:• :_-( k\;{).~·;: :: .> ;:/:;::/~~ 

':,: .•·>>?· :t:~~•.;\':?/:,,.f ~.::,tt:\. 
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,,.•. 

. ..... ·--
·1 .- • 

. . .. :{.tN{_. 
'' .. ,,,.~- ....... 



~--' . .. ... -:~ ~ ," .. ' . .. ~., ' . •,[ .. ·.,, ... ·- ~-Y !~ 
. ,, 't 

;·.,· ""ti 

r·· .... ·.-.· .. _~/-:_'.,'. .., . . ·ii ~.:..~ .,.. . ~ . F 

- s}:)I 
':• .. :_:::_)_Jj 

.",· ""·•>, 4 

.. •_ ·>:t 
;. '1 

0·.~ - - ·-

:J 

.... "'-': . "t1: flt' 

... 

TRADE NAMES, ETC. 56:10-5 
tlty as welt as. the Individual officers, direetors, and other persons ln active 

• t?Ontrol of the actlvlUt•s of each such entity, 

c. "Franchisor''. means a person who grants a fr~nehl!-1e to another person. 

d; "Franchisee" means a person to whom a franchise is ottered or grant~d . 

' e. "Sale, trans(er or assignment" means any disposition of a franchise or 
any Interest therein, with or without consideration, to Include but• not Jlmlted 
to bequest, inheritance-, gift, exchangt•, lease or licenMI'. 

t. "Place of businei;s" ml'ans a fixed gcographh1at lo!'ntlon at wbleb the 
franchisee displays for sale and sells the franchisor's goods or offers for sale 
and sells the franchisor's services. Place of business shall. not ·mean an of. 
flee, a warehouse, a place ot storagt>, a resitlcnee or,a vehicle .. 
L.lt>Tl, e. 356, f 3, eff. Dee. 21, 1971. 

Library references 
Wot'da and Phrase• (Pel'm, Ed.). 

56:IM. Franchlsft to which act applicable 

This net applies only to a franchise (1) the perlformruu.•e of ,wblcll eon­
templates or requh•t•s tlle franchisee to establish or •nnintaln a place of busl• 
ness within the Stale of New Jersey, (2t where gross sales of -products · or 
services betwel'n the franchisor and franchisee covenld by such franchise sball 
have exceeded $35,000.00 f•>r the 12 months next preceding the institution of 
suit pursuant to this act; and (:J). where more than . 20% of the franchisee's 
,:ross sales arc int.,nded to be or are derived frorn sueh franellise. 
1~1971, e. 356, § 4, eff. Dee .. 21, 1971. 
Library reference, 

Contracts <e::=>2. 144, 
C • .T.S. Contracts § 12 et seq. 

1, Construction and appllcatlon 
'Where lease of servJce station prem­

ises and dealer agreement were entered 
into stmultane.ously. had same com• 
meneement an,l explratl(m dates. and 
expressly referred to service station 
premises. lease and dealer agreement 
were integral parts of· a single business 

. relatlqnehlP. basically that of a fran­
, chlse, and oil company could nnt sue• 

-cessfulty claim that its lease of station 
was Independent of Its dealer agreement 

and that Its Jegal rights as a landlord 
under lease were absolute and could not 
be restricted. Shell Oil Co. v. Marlneilo. 
63 N.J. 402. 307 A,2d 598 (1913}, 

'l'he Franchise Practices Act ,applies 
to a lease ag(reement which ts part of 
the franchise, or which Is ancillary to 
the franchise 1agreemcnt, and thus pre• 
eludes franchisor-lessor from tenninat• 
Ing lease exqept for good caus_e and 
upon at tea.st 6ll days• written notlee 
setting forth · all the reasons therefnr. 
Shell OIi Co. v. Marinello, 120 N • .T.Super. 
351 . .294 A.2d 253 (1972); Marinello v. 
2d 253 (11172), modified on <tther grounds 
63 N.J'. {02, 307 A.2d 598. 

56:to-s. Termlnatl011 of franchise; notice; grounds · 
It shall be a violation of this act tor any franch1$or directly or indirectly 

through any officer. agent, or employee to terminate,, cancel, or fall to renew 
a franchise without having first given writtl'u notllet• settiu" forth all the 
reasons for such termination, cancellation, . or lntc~t not to l'l'tW,v tn tile 
franelllsee at least 60 days in advanee of such ter1riinatlon, ~nt~llat•l'\U. or 
failure to renew, except (1) where the alle1,red groulitbl are voluri'9"Y nllai1don--­
ment by the franchisee of the franchise relationship ill which m·cut the_afot•e• 
mentioned written notice may be. given 15 days In ad~·1uiee or such termhm• 
tlon, eaueellation, or failure to renew; and (2) wlmf.;; t;1e alleged grounds are 

• the conviction of the franchisee In a court of compete.nt jurisdiction of an In­
dictable otrense tlirectly related to the business con~Jucted pursuant to the 
franchise lu which event the aforementioned termination, caneellatiott or fall• 
ure to renew may be effective Immediately upon the. delivery and receipt of -
,written notice of same at any time following the atorement!Qned convictto11. 
It aball be a violation of. this aet tor a franchisor to terminate, cancel or tatt 
to renew a franchise without good cause. l<'or the purposes of this act, good 
ea.use for tennlnadng, canceling, or faUlng to renew • franchise shall be Um• 
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lted to failure bf the franehlsee to sllbstantlally comply wtflt tbolle require-
ment• lmPosed upon him by the frani:hlst>. · 
I,.1m. c. 356, I 5, t•ff. Dec. 21, 1971, . 
Library reference• 

Contracts ¢:=217, 271. 
O.J,S. Contract• H 397, 402, 435, 449, 

ladez to Note• 
Evidence 2 
Service atationa 1 

1, Service atatlon, 
Public pollcy of state restrfets unilat­

eral right of oil company to terminate, 
eancel or tan to renew lease- and dealer 
agreement with one of Its service sta­
tion operators to situation where "got>ll 

. · cause• for such action exists. Texaco, 
Inc. v. Appleget, 63 N.J. 4Il, 307 A.2d 
603 (1973). 

,·. 
Public poUcy of state restricted right 

' of oil company tQ terml-te, cancel or 
tail to re!N!W franchise. Including lease, 
In absence of a ehowlRg that service 
station operator had failed to substan­
tially perform his obligations under 
lease and dealer agreement, I. e., for 
good eause. Shell Oil Co. \', Marinello, 
63 N.J. 402, 30'1 A.2d 698 (1973). 
2, Evidence 

F:vldence supported finding that serv­
ice station operator had substantially 
performed bis obligations in a satisfac­
tory manner and had not given oil com­
pany any Just cause to termtnate-.leaee. 
and franchise. 'Shell Oil Co. v. Marinel­
lo, 63 N.J. 403, 367 .\.lid 598 (1973), 

~· ~ ;·.: <.-~/(:.".~-~.l~,·-i_· .. -:;:_-_".t,.-:~,_.:~.~-f. :_ ~':i::· ~: ·_ :·. :,: , 
~:~• .. : -~ ; .,,~ .. <::_!· .; ': ~' 
j.,,,. • -: : ,::;~:- ' -.. ,', ~.:: :: ,:_-:. 

56:IM. Transfer of franchise; not .. ; approval; agree,nent of compllance 

· It shall be a violation of this act for any franchisee to transfer, assign or 
. sell a franchise or interest therein to another person unless the franchisee 

shall first· notify the franchisor of sl/lch intention by written notice setting 
forth in the notice ot intent the prospecti\·e transferee's name, address, state­
ment of financial qualification and business experience during the previous 5 
years. The franchisor shall within 60 days after receipt of such notice ei-

~-:•i:l.:_;_:··.:·:·'.::;·(.:.·;.· .. i,'..·_ .. :.: .. ·.~;:. ' \\H::'{/./' . ' 

,.. \.tr, :· : :<.;._· ·.,~_.;·•·•···,•·.;_:.-•····.'.~,:.·.:.,.: .• _::._·_i_;.:_:.l.: ·,·•-·. : 
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; ther apl)l'Ove in writing to the franchisee such sale to proJ)Osed transferee or 
by written notice advise the franchisee of the unacceptability of tbe pro• 
posed transferee setting forth n1atc-rial reasons relating to the character, fi• 
nanclal ability or business experience of the proposed -·transferee. If the 
franchisor does not reply within the ..s~cified tiO days, bis approval is deemed 
,granted, No such transfer, assignmeut or sale hereunder shall be valid unless 
the transferee agrt.-es in writing to comply with all the requireme11ts_ot tile 
franchise then In effect . 

. (Ji.,';. L.1971, c. 356, § 6, eff. Del?. 21, 1911. 
.. Library references · 

· ,.· :,;::. Aatlirnments C3=58, t'.,: · ·· C;J,S, Assignment § '75 et seq, 
.,,_ .... 

~--{-::. 56:10-7. Prohibited practices 

•·, It shall be a violation of tbis Act for any franchisor, directly or iodi1-ectly. 
~· ,through any officer, agent or employee, to engage In any of the.following prae-
}-. . tlces: . 
Vi,.. a. To iequtre a franclusee at thJU! of entering Into a franchise arrangement 
t · ., to assent to a release, assignment, noYation, waiver or-estoppel· which would 

i ~,:,;,,: relieve an:, person from liability 1n1posed by this act. · . 
~ '. ·, b. To prohibit directly or indirectly the right of free association among 

· ~·. - · franehlsees for any lawful purpose . 
. t.,f'..:•' e. To iequlre or prohibit any change in management of any·franeblsee un-
·,·, leu aueh iequlrement or prohibition of change shall be for good cause, which 
( e&U!!e shall be stated i11 writing by the fr.anchisor. r7

'· · 4, To .:-~strict the sale of any equity or debenture Issue or .the transfer of 
i , • u.. ...:?eurlUes of a franchise or in any way prevent or attempt to prevent the .. 
fi · ··. · transfer, sale or issuance of shares of' stock or debentures to employees, per­
f-: · . .f souel of the franchisee, or heir of the principal owner, as long as basic flnan­
~ : · elal requirements of the franchisor are complied with, and provided any su«?h ;_if._ 
~ . aale,. t1'8118fer or Issuance does not ba\le the effect of accompllshlng a sale of 

the franchise. 
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TRADE NAMES, ETC. 56:10-11 
e. To Impose unreasonable standards of performance upon a franchisee. 
t. To provide any tenn or condition in any lease or other agreement an• 

clllary ot· cotlateral to a franchise, which term or condition dil'ectlJ or tndl• 
rectly violates this act. 
L.1971, c. 356, § T, eff. Dec. 21, 1971. 
Library references 

Oontracts e:=>105. 
C-• .J.S. Contrar.ts I 201. 

1. Lenea or other agreements 
Where hnchlse arrangement be­

tween oil oompany and dealer Involved 
economic imbalance between the par­
ties and absence of free bargaining, 
atandard form of agreement Imposed by 
the oil com_pany, and reasonable ex­
pectations or the parties that the rela­
tionship would continue IC dealer sub• 
stantlally performed his obligations, 
and where lt would be harmful to the 
publfo interest It contract provisions al· 
lowing termination without cause were 
-enforced by the oil company, the service 

• atatlon lease and the dealer agreement 

would be aubJected to the Implied cov• 
enant that oil company would renew 
the agreements as long aa dealer aub• 
stantlally performed his 11bllgatlons to 
the oil company. Shell Oil Co. v. Mar• 
inello. 120 N.J.Super. 357. 294 A.2d %53 
(1972): Marinello v. Shell Oil Co., UO 
N.J.Super. 357, 294 A.2d 253 (1972), 
modified on other grounds 63 N.J. 402, 
307 A.2d 598. 

The Franchise Practices Act applfes 
to a lease agreement which Is pai'C of 
the franchise or which Is ancillary to 
the· franchise agreement, and thus pre­
cludes franchisor-lessor from terml• 
natlng lease except tor good cause and 
upon at least 60 days• written notice 
setting forth all the reasona therefor. _ 
Id. 

5&:io-8. Application of act to prior gra11ts of frandtlses 
This act shall not apply to a franchise granted prior to the effective date ot 

this act, provided, however, that a renewal of a franchise or aJ1,amendment to 
an existing franchise shall not be excluded from the applica~iou of this act. 
L.1971, e. :fG6, § 8, eff. Dee. 21, 1971. . . 

· 1. Construction and appllcatlon 
Public policy of state restricted right 

of oil company to terminate. cancel or 
fall to renew franchise, Including lease. 
In absence of a showing that service 
station operator had failed to substan­
tially perform his obligations under 
lease and dealer agreement, I. e.. for 
good cause. Shell Oil Co. v. Marinello, 
63 N . .J. 402, 307 A.2d 598 (1973). · 

All ·.preeslstlng franchises were In­
tended to be exempt from an,r of the 
regulatory features of the F ranchise 
Praettcea Act. and provision that "a re­
newal of a franchise or an amendment 
to an existing franchise shall not be ex• 
eluded from the application of this Act" 

· does not result In application of the Act 
' to failure to renew a franchise agree­

ment which was entered Into Mfore the 
eff!l!Ctlve date .of the Act. Shell OU Co. 
v. Marinello, 120 N.J,Super. 357, 294 
A.2d 253' (1972): Marinello v. Shell Oil 

(1972), modified on other 8TQunds 63 N. 
J. 402. 307 A.2d 598. 

Neither oral agreement ·With reapect 
to enforcement of service statton lease 
provision requiring 24-hour service nor 
dealer"s giving oil company a substantial 
order tor accessories, each after the 
effective date of the Franchise Prac­
tices Act, constituted an amendment of 
either the lease or the dealer agreement 
so as to subject to the provt,tons of the 
Act tile preexisting franchise arrange• 
ment between the dealer and the oil 

· company, Id. 
Though the Franchise Pl'llCtlces Act 

• does not apply to preexlstln&' agree• 
ments, preexisting service station fran• 
chise arrangement would be subJecteil _ 

' to scrutiny In light QC the legislative· · 
declaration of publl.c lntertst In tJle sub•, 
Ject matter of the· franc11lsa and lease 
agreements. Id. 

56:IM. Action against franchisor; defenses 
It shall be a defense for a franchisor, to any action brought under this act 

by a franeblsee, it it be shown that said franchisee Jfas failed to. substantially 
comply with requirements imposed by the franchise and other agreements 
ancillary or collateral thereto. 

-L.1971, e. 356, I 9, eff. Dec. 2i, 197L , ,. , 

56:t0-18. Action against franchisor; damages; Injunction; -eOlts 
Any franchisee may bring an aetion tlffllillst its franchisor for violation of 

tbls act In the Superior Court of the State of New Jersey to recover damages 
sustained by reason of any violation of this act and, where appropriate, shall 
be entitled to h1Junctlve relief. Such franchisee, If successful, shall also be 
entitled to the costs of the action including but not limited to reasonable at• 
torney•s fees. . 
L.1971, c. 356, t 10, eff. Dee. 21, 1971. .: •· 
Llbr•!'Y reference• 

•et Ions cB:=>34. 
InJunctlone $:itlil>(l), Bt(ti). 

. 88:10-11, Severablllty 

C . .J.S. Aettona I ti;' ' ·· 
O.J.S, Injunctions It 80. 11s et aeq • 

If any provision of this law or the application thereof to any person or 
circumstance Is held Invalid, the Invalidity shall not affect other provisions 
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or applications of the law which can be given effect without the Invalid pro­
.., vbdon or application, and to this end the provisions of this law are severable. 

L.1971, e. 3U6, 111, etr. Dec. 21, 1971. 
Library reference• 

Statutes !8=>64(1), 
C . .J.S, Statutes I 92 et aeq. 

56:10-12. Limitation of llablllty of franchisor, Its officers, agent• or em• 
ployees for furnishing Information 

No liability 011 the part of and no cause of action of any nature other than 
as provided by this act shall arise against nny franchisor, its officers, 
agents or ei1ployees furnishing information ns to reasons for termination, 
cancellation, intent not to renew, failure to renew, unncceptablllty of a pro­
posed transferee, or relating to the character, financial ability or business ex• 
perlence of a proposed transferee, or for statements made or evidence sub­
mitted at any bearing or trial conducted in connection therewith. 
L.1971, e. 300, § 12, eff. Dec. 21, 1971. 
Library references 

lJbel and Slander €=>41. 
0,J.S. Libel and Slander U 89 et seq,, 

107 et seq. . 
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A .B. die;( 
ANENDMEN'l'S 'l'O AB-265 ., --:::::::.-_.;,....---

1. Page 1, Sec. 2, Sub. Sec. 2, Line 8: 

Insert after word 11 w.i;itten 11 the words "or oral". 

2. Page 2, Line 34, (b) change number "30" to ·11 90". 

3. Page 2, Line 44, Sub-sec. 3, delete word "crime" 

and insert in lieu thereof word "felony". 

Also: Dealer should be compensated for good will 

in case of termination of lease. 

Dealer's lease should be for at least 

five years. 

0410 
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Robert List, Attorney General, and Robert O. Vaughan, of 
Elko, City Attorney, for Respondent, The City of Wells. 

1. HABEAS CORPUS. 
Habeas corpus was proper remedy to determine constitution­

ality of ordinances for violations of which petitioner was arrested. 
U.S.C.A.Const. Amend. 14; Const. art. l, § 8. 

2. CONSTITUTIONAL LAW. 

City ordinances prohibiting delivery of gasoline, within limited 
areas of city, into underground storage tanks of service stations 
and garages from a truck or truckwagon vehicle having a capacity 
in excess of 2000 gallons plus ten percent tolerance did not bear a 
reasonable relationship to declared objective of public safety and 
hence denied due process in view of showing that it was safer to 
deliver a given amount of gasoline with one load and dump than 
with several, and take delivery of gasoline by gravity flow to 
underground tanks was safer than deli\'ery by pumping to over­
head or surface storage tanks. U.S.C.A.Const. Amend. 14; Const. 
art. 1, § 8. 

3. CONSTITUTIONAL LAW. 

City ordinances prohibiting delivery of gasoline, within lim­
ited areas of city, into underground storage tanks of service stations 
and garages from a truck or truckwagon vehicle having a capacity 
in excess of 2000 gallons plus ten percent tolerance are uncon­
stitutional as denying equal protection of the Jaws since they are 
invidiously discriminatory in application since they do not apply 
to aboveground storage tanks, nor to all underground storage 
tanks within the city. U.S.C.A.Const. Amend. 14; Const. art. l, § 8. 

OPINION 

By the Court, THOMPSON, J.: 

[Headnote 1] 

Emergency Ordinances Nos. 62 and 81 of the City of Wells 
prohibit the delivery of gasoline, within. limited areas of the 
city, into underground storage tanks of service stations and 
garages from a truck or truckwagon vehicle having a capacity 
in excess of 2000 gallons plus ten percent tolerance. The ordi­
nances do not apply to aboveground bulk storage tanks. Pur­
portedly, they were enacted to decrease the danger of fire and 
thus promote public safety. The petitiqner ·was arrested for 
violating the ordinances and, by this original proceeding for a 
writ of habeas corpus, seeks to be discijarged from restraint. 
It is his contention that the prohibitions of the ordinances deny 
due process of law and equal protection of the laws in violation 
of the Fourteenth Amendment of the. United States· Constitu­
tion, and of the corresponding due process clause of our State 
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[88 Nev. 

Constitution, art. 1, § 8. The selected remedy is appropriate. 
In re Laiolo, 83 Nev. 186, 426 P~2d 726 (1967); Ia re 
Philipie, 82 Nev. 215,414 P.2d 949 (1966); NRS 34.500(4 ).1 

Evidence was presented to a district court and the entire record 
has been certified to this court for decision. 

1. The petitioner was arrested because he delivered 9 300 
gallons of gas from a tanker trailer having a capacity of 9500 
gallons, to an underground storage t~nk of a service station in 
the City of \Vells. This single delivery:at the station was accom­
plished in about forty minutes by the petitioner alone. To 
deliver equal gallonage in compliance with the ordinances 
would require multiple deliveries from a smaller truck, greater 
time, more personnel, and increased cost. · 

The following conclusions are solidly established by the 
record. First, the greatest danger of spillage and possible fire 
is presented when the gasoline is being transferred from the 
tank truck to the storage tank. Second, the danger of spillage 
from unloading a truck having a capacity in excess of 2200 
gallons is no greater than the danger encountered in unload­
ing gasoline from a truck having a capacity of less than 2200 
gallons. Third, the danger of spillage and possible fire from 
unloading gasoline increases in direct proportion to the number 
of times the gasoline is handled at the transfer point, that is, 
from the truck to the storage tank. In short, it is safer to 
deliver a given amount of gasolin¢ with one load and dump 
than with several. Once the gasoline is deposited underground, 
a significant hazard no longer exists. The safety objective is to . 
decrease the number of occasions 111eeded to refill underground 
tanks. Fourth, the delivery of gasoline by gravity flow to 
underground tanks is safer than delivery by pumping to over­
head or surface storage tanks. These conclusions are not sub­
stantially denied by any evidence offered by the City. 

The City does urge, however, that the ordinances are consti- , 
tutional. The City points to the fact that the aboveground stor­
age tanks and the non-affected underground tanks are not 
located within the populated area of the city, and that their 
exclusion from the ordinances is, therefore, reasonable and not 
discriminatory. With regard to public safety, the City contends 

1The petitioner has not directly put1 in issue the proprie~y of the city 
council's action in enacting the ordinances as emergency measures. Cf. 
Ames v. City of North Las Vegas, 83 Nev. 510, 435 P.2d 202 {1967); 
Penrose v. Whitacre, 61 Nev. 440, 132 P.2d 609 (1942); Carville v. 
McBride, 45 Nev. 305, 202 P. 802 (1922); Chartz v. Carson City, 39 
Nev. 285, 156 P. 92S (1916). 
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Dec. 1972] In re Martin 669 

that large tank trucks moving along the main street where most 
of the service stations are located pose a greater traffic hazard 
than do the more maneuverable smaller trucks. Moreover, the 
City emphasizes the limited capability of its volunteer fire 
department to cope with the possibility of a large conflagration 
should total spillage of 9500 gallons occur from a large tank 
truck during the unloading process. 

The City's argument has surface appeal, but that is all. 
Once it is shown that a single delivery of a given amount of 
gas from a large tank truck is safer than multiple deliveries 
from a truck of lesser capacity, the populated area of the city 
is best protected by requiring single deliveries and refills, rather 
than by prohibiting them. The ordinances may not be justified 
as traffic safety measures since they were not enacted for that 
purpose. In any event, it is questionable whether their enforce­
ment would lessen the risk of accident since multiple deliveries 
increase the volume of traffic. Finally, the City's effort, through 
an expert witness, to hypothetically create the specter of a 
large conflagration from the possibility of a total spillage of 
9500 gallons occurring from a large tank truck during delivery 
to a storage tank must be ignored since the record contains no 
information that such a total spillage has ever happened in 
\Velis or elsewhere. Cf. Beasley v. State, 81 Nev. 431, 404 
P.2d 911 (1965). 

2. Although the case of Leathers v. City of Burns, 444 
P.2d 1010 (Ore. 1968), may be read to support the City's 
position, the great majority of cases condemn similar prohib­
itory ordinances. 

[Headnote 2] 

In this case, as in State v. Redman Petroleum Corp., 77 
Nev. 163, 360 P.2d 842 (1961 ), we find no good reason to 
depart from the majority view. Those cases declare that the 
prohibitions of the ordinances similar to those enacted by the 
City of Wells do not, in fact, bear a reasonable relationship to 
the declared objective of public safety and, therefore, deny due 
process. Humble Oil and Refining Co. v. City of Georgetown, 
428 S.W.2d 405 (Civ.App.Tex. 1968); City of Colorado 
Springs v. Grueskin, 422 P.2d 384 (Colo. 1967); Standard Oil 
Company v. City of Gadsden, 263 F.Supp. 502 (U.S.D.Ct.Ala. 
1967); Clark Oil & Refining Corp. v. City of Tomah, 141 
N.W.2d 299 (Wis. 1966); McCoy v. Town of York, 8 S.E.2d 
905 (S.C. 1940). The record before us compels the same con­
clusion. 
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[Headnote 3] 

l\,foreovcr, the Emergency Ordinances are invidiously dis­
criminatory in application since they do not apply to above­
ground storage tanks, nor to a!l underground storage tanks 
within the City, thereby violating the command of equal pro­
tection of the laws. Humble Oil and Refining Co. v. City of 
Georgetown, supra; Ex Parte Rodgers, 371 S.W.2d 570 
(Ct.Cr.App.Tex. 1963); Standard Oil Co. v. City of Char­
lottesville, 42 F.2d 88 ( 4 Cir. 1930}. 

\Ve hold that Emergency Ordinances 62 and 81 of the City 
of \Veils are unconstitutional. The petition of Al Martin for a 
writ of habeas corpus is granted and he is ordered released 
from restraint forthwith. 

ZENOFF, C. J., and BATJER, MOWBRAY, and GUNDERSON, 
JJ., concur. 

LEON HARDISON, APPELLANT, v. JAMES P. CARMANY, 
WILLIAM H. BRIARE, JAMES A. BRENNAN, ROB­
ERT N. BROADBENT, DAR\VIN \V. LAMB, JAMES 
C. RY AN, DAVID B. HENRY AND GEORGE E. 
FRANKLIN, JR., RESPONDENTS. 

No. 6731 
December 15, 1972 504 P.2d 1 

Appeal from judgment of the Eighth Judicial District Court, 
Clark County, denying relief sought by petition for writ of 
mandamus; Howard W. Babcock, Judge. 

Petition for writ of mandamus ordering reinstatement of 
petitioner, an employee of Clark County Juvenile Services, with 
pay accruing since his discharge. The district court denied 
relief, and petitioner appealed. The Supreme Court, GUNDER­
SON, J., held that evidence was sufficient to show that juvenile 
service officer was not removed because of some proven dere­
liction of a substantial nature directly affecting the rights and 
interests of the public, but that he was discharged simply on 
the mere will of his superior, so that officer was entitled to be 
reinstated. 

Reversed, with instructions. 
MOWBRAY, J., dissented in part. 

Charles L. Kellar. of Las Vegas, for Appellant. 

Robert List, Attorney General, of Carson City; Roy A. 
JVoof ter, District Attorney, Richard E. Vogel, Deputy District 
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McCLURE AND, WiGGINTON 
PROF~SSl~NAI. ASSOCIATION 
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•.• BERT Mc:CI.URE,

0

.JJ!t, 

J. KLEIN WIC.GINTON 

OOAK S. CAMPBELL,m 

.•. 

ATTORNEYS AT LAW 

TALLAHASSEE. FLORIOA 32302 

JOHN T, WIGC.INTON 

OP'COUN5£1. 

. WILLIAM C. OWEN January 24, 1975 · 
P.O. BOX 1716 

S02 E • .IEf"F"ERSON STREET 

TELEPHONE (904) 224•5108 

• 

TO: MR. RICK CUSACK 
MR. DAVID KORETSKY 
Attorneys At Law 
c/o Exxon Co., U.S.A. 
Post Office Box 60626 

MEMORANDUM 

:New Orleans, Louisiana 70160 

FROM: J. ROBERT McCLURE, JR. 
Attorney At Law 
Post Office Box 1716 
Tallahassee, Florida 32302 

... 

... 

MR. W.- W. MADDEN 
Coordinator, Planning and 
Evaluation, Marketing Dept. 
c/o Exxon Co., U.S.A. 
Post Office Box 2180 
Houston, Texas -77001 

I 
·.yt/~. 

SUBJECT: EXXON, et al v. CONNER,•· et al 
Circuit Court, Leon Co., Florida 
174~1449, #74-1577, #74-1772 

~~--

Bob Abrams has today asked me to forward each of you 

the enclosed copy- of the Final Judgment received by me today in 

the above matter. 
. . 

JRM/nsh 

AIR MAIL 

cc: Robert G.· Abrams, Esq. 

• .. . .. 

• 
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EXXON CORPORATION, 1251 Avenue of 
~he Americas, New York, _New York, 

Plaintiff, . 

.. -·i;;· 

XN DE .CIRCUIT COURT OF TBE 
:SECOND JUDICIAL CIRCUIT, IN 
-~ FOR .LEON COUNTY, FLORIDA. 

. . 
CASE l~O. i4-1449 

· '.SHELL OIL COMPANY, One Shell Plaza, 
.. Houston, Texas 77001; and UNION. 

"OIL COMPANY OF CALIFORNIA, a 
California Corporation, 

.. J 

.. . . .... . . .... .... 
• ..... .r- .... -

Plaintiffs, 

.-PHILLIPS PETROLEUM COMPANY, a 

: - •· . • .. 
- . -·~-·- ; . ~ 

. - .. · -· 

l>elaware corporation, and ~ 'CASE NO; 74-1772 
·SUPERJ:OR OIL COMPANY, a Florida~ 

·, corporation, .. - ., .. : . 

Plaintiffs, 

· .. •.:vs. :: 

. . 

. _(_.: .· ... ~- .- . 

·- .·-,.. ... 
. ~~- ~~. ; . . . 

·.• .- •.,* .• . 

DOYLE CONNER, as Commissioner of 
Agriculture and Cons\JI!ler services 
of·the State: of Florida, and the 
DEPARTMENT OF AGRICULTURE AND 

_: .. "'. 

... 

'CONStJM:!m"SE'RVTCES ·t!ff "the''Stct'te 
·Of Florida, 

.. ·: I>~fendan ts •. 

FINAL JUDGMENT 

.· : ! .. ~ . . 

. . .. 

"J.'his cause came on for fina1 hearing on the pleadings, 

stipulations, admissions, answers to interrogatories and on the 

affidavits, depositions-·and other evidentiary papers on file (all 

of which.is stipulated to constitute :the record and evidence in 

-these cases), and on the briefs and oral argument of counsel for 
~ .. ·• ~ 

the parties, and the Court having considered same and. being 

otherwise advised, it is .-
DECLARED, ORDERED and ADJUDGED: 

1. · ~he several plaintiffs ~n these cases are p:oducers 

· and/or refiners o_f petroleum products r and a subsidiary of a 

1>:·oducer,. and are engaged in the marketing of their products i.n 

.•• 

.. . • ... 
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- r : ~n 7 ?i lOli 

:_.· 041:} '. 
florida through various retail outlets. ·The petroleum products 

:.m:~ refined outside of the state of Florida .. and shipped into the 

state. Such out1ets include service stations owned or leased by 

the plaintiff~ and operated by their salaxied employees: indepen­

dent service station operators who buy from plaintiffs ~nd sell 

under "brand names" or under private brand names; operators who 

· .buy _f~om·.jobb~rs who have purchas~d.' petroleum products front the 

_·-:p1aint~ffs1 and various other independent retailers. The plain­

ti£fs have challenged the v'alidity of Chapter 74-387, Laws of 

F1orida 1974, which created Section 526.151, F1orida Statutes. 

. .• ...... •. 

.. ~ "i~-;-~ . 

2. ~his statute provides that after October 1·, 197 4 ,. . 

: ::, · .. "No prod~cer, refiner/ ·or·a subsidiary of· any 

.. • ~ '!: •• ·" 

.. ·. :~•·;)5y-,: . :. ·. ·producer or refiner, shall operate with comp~ny 
.. · · personnel, in excess of three per cent of th,e! 

.. .: ~ . ~ 

:·::,::::~\~;:· .. 
.... ... . •; 

.·• .·.: . 
···f .. =. _: 

-~ · :total number of all classes of retail. service . · 
. . ': :· _;$tat.ions selling its petroleum products, under 
.. :.• its· own brand or a secondary brand." Subsection 

~t also provides: 

•2. Every producer or refiner of petroleum 
.,products s_upplying gasoline a?U! specul .fuia.ls 

··to retail service station dealers shall apply · 
· ·. ail equipment rental charges uniformly to all 

--retail service station dealers which they supply •. 
· 3. Provided, however, this act shall not apply 
to any service station operated by a producer or. 
refiner of petroleum products who purchases or 
obtains more than 90% of the unrefined petroleum 
-products from another producer or refiner of .. 
·-petroleum products. _ . · 
4. A circuit court or circuit judge shall· have 
jurisdiction ••• to grant an injunction re~ 
straining any person fiom violating or continuing 
to viol.ate any of the provisions of this act. 11 

3. ·'!fhis ·court has already defined the- term 11service 

/\:\}\:·:i. 

· .station II as used in the statute to Jnean ••retail service stations 

1:>ffering a full line 0£ automotive service,. including the $ale of 

p~troleum products, the sale of tires, ~tteries and accessories, 
'!. . ~.. • 

and the performance of automobile.re~air and maintenance work". 
·• 

Direct Oil Corp., et al. v. t,oyle Connor, et al •. , Case No. 74-1185 

(Circuit Court of Leon County). Thus the statute does not:.apply 

to retail outlets, whether producer operated or otherwise, which 

merely- sell gasoline and oil or which are less than full service 

·-•--·-·--·· ------
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. 
operations involving the sale of accessories and repair and 

maintenance services • 

4. 'l'he apparent object of the statute is to severely 

limit the right of producers, refiners·and their subsidiaries to 

operate with their own personnel retail service stations in the . 

state. It also seeks to require unifonnity in rental charges by 

·producers and refiners to retail service station dealers whi~h 

they supply. 

5. 'l'he statute is assailed as being an unconstitutional:. 

invasion of rights to operate a legitimate business; that it is 

an invalid exercise of police power; that it is unconstitutionally 

· vague, indefinite and ambiguous; that it is a burden-on interstate 

commerce; that it denies due process ~flaw; d~nies equal protecti~n. 

of the law; is a t~ing of private property without just compen-
. _ .... 

·sation; and is in conflict with the puri?ose and effect of the 

· Federal Emergency Petroleum Allocation Act of 1973 (87 · _Stat. 627) • 

6. At· the outset the Court is confronted with the rule 

~at every legislative act is presumed to be valid and that all 

doubts must be resolved in favor of its constitutionality. One 

challenging the constitutionality of a statute must overcome that 

presumption, and if_ there is any reasonable theory upon which it 
. 

can be upheld the Court must adopt it. The Court must adopt an 

interpretation which supports the statute if consistent with 

reason, rather than one which strikes it down. Courts are not 

permitted to strike down an act because it fails to square with 

the individual social or economic theories which the judges deem 

to be sound policy. See Ball v. Branch, 154 Fla. 7, 16 So. 2d 

650 (1944). See also notes 115-123 under Fla. Const •. Art. 3, Sec. 

1, Vol~ 25 AFSA pp. 567-572. 

' . . 
7 .. 0a the other hand, tha1Coutshave the duty to 

inquire· whether. a statute brought into question is within . 

constitutional L.;nits, when such statute rests upon _the:.~9lice 

3 
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power of the state, as the right to own, hold and emjoy property 

is nearly absolute and may be abridged only whei:t the pub]; c · 

health, safety, morals or welfare regui:i;es it.· See Liquor Store 

v. Continental Distilling Corp., Fla. Sup. Ct. 1949, 40 So. 2d 

·371. Our constitutions, both state and federal, guarantee a 

certain liberty of action of its citizens and such guaranties 

_precTude the state from forbidding the citizen's inhe~ent right 

to engage in useful and legitimate ?usiness, though they do not 

prevent reasonable regulation. The test of validity is not what 

is set forth_ in the letter of the Act, but how it is operative 

in its practical application and effect. Riley v. Sweat, 110 

.Fla. 362, 149 So. 38. Stated another way, as in State v. Leone, 
~ ~ ... : 

Fla. Sup. Ct. 1960, 118 So. 2d 781 where it is said: 
.-.:: :~r .:· .:··~·;· '.~ .-.~ 

,s. 

at retail of 

ness, or that 

"The limitation "[on police power] is such that 
the police power may be used so as to interfere 
with the ••• constitutionally protected right 
0£ the individual to pursue a lawful business, 
or so as to discriminate against an individual, 
or class, where the public interest demands that 
.:t9e -rj,.,gh.ts _of the indiviaual, .at elas§ .give w4y 
!n favor of the public qeneraUy. 1 ••• " " 
•. it must first be clear that the purpose to be 
served is not merely desirable but one which will 
90 benefit the public as to 3nst1fy ii.-1.ts;c:fe!Eence 
irith or destruction of private rights." 
•:-· • • Such interference or sacrifice of private 
rights can never be Justified or sanctioned merely 
to make it more convenient or easier for the 
state to achieve the desirable end." 

.. 

It is not contended, nor -could it be, that the sale 1, 

petroleum products is other than a legitilnate busi-

lilniting the number of company operated service 
·J 

-

stations is in any way·related to public safet;r, health or moral§, 1 

It is asserted that it does promote public welfare in that it 

protects the independent dealers from the great oi~ p~oducers 
.. 

·who, through their own service stations, can force them out of 
-

business or render their operations 
; 

unprofitab~e. It has been 

held that in s"me cases the exercise of police power is justified ~· 
to promote the econc;,mic welfare of the community. Eskind v. City 

of Vero Beach, Fla. Sup. Ct. 1963, 159 So. 2d 209. However, to ' 
-·--
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be valid such must have its foundation in reason and general 

community welfare. It must not impose discriminatory restric- """' 

tions on the activities of a carefully selected business while 

permitting other_s similarly conditioned to engage in the pro­

hibited activity. Discriminatory legislation damaging to one 

segment of a class of businesses an4 beneficial to another seg-

ment is not a valid exercise of the power. Eskind v. -City of 

Vero Beach, supra. The real test o~ validity of police power 

is found in the effect which the pursuit of the calling involved 

has on the public weal rather than in the inherent nature of the· 

calling. State.ex rel Davis v. ~ose, 97 Fla. 710, 122 So. 225. 

~he state cannot arbitrarily interfere in private businesses or 
impose unreasonable and unnecessary restrictions upon them.under 

.::=-:· .. 

· ~he guise of protecting the public. A statute exerci~ing p~iic~~ ~' ': :.-,.:~· 
·._ •. : :_ .·_·_ ;i~.-

power must be supported by some sound basis of necessity to .··. ..-
-----------'---_,---~-------..;__------.,.....,~-----~-:--~-- C 

· protect'public welfare. It must not' discriminate in its appli-

cation · and impact betwa-en indi vidua-1s •eng·e.9'ed in the same 

business, and if there is no reasonably identifiable rational 

~elationship between the demands of the public welfare and the 

restraint upon the private business the latter will not be 

_permitted to stand. Eskind v. City of Vero Beach, supra. 

·As° said in Cpnnor v. Sullivan, Fla. DCA l, 1963, 160 So. 2d.120: 

PDespite many inroads during recent years on the 
people's economic freedoms throughout the country 

·on both state and federal levels, the rinci le 

power cannot extend beyond reasonable interfer­
ences with the liberty of action 0£ individuals 
pS are really necessary to protect the public 

, health and welfare." · 

9. Without examining in minute detail-the extent of 

limitation sought- to be imposed on company operated service 
. I 

stations or the mathematical difficulties ~hie~ are involved in 

determining what the universe may be in computing the three per 

cent maximum which the statute sets as a limit, the Court will 

consider whether any restraint of this kind is a valid exercise 

5 
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of the police power. '!'he obvious .result-of restraint in. the 

number of service stations a producer·orx-efiner may operate 

is to ~~duce competition with the independent operators 0£ such 

statio.4s. The evidence indicates that company op~rated stations 

·.generally sell gasoline at lo~er prices than the independents. 

Zt is also shown that the oil in~ustry i.s not concentrated in 

· the hands of a few producers. :In 1973 the largest was only 

):21 of the total domestic producti~n,, with l~ 1/2% the lar9est 

.;J.n gasoline ·marketing nationally and '11 1/2% in Florida. 'lhe 
~ ...... . 

•. ••- •.,!' r., 

-.:•'-f.ilVe:ra-ge ret.s.11 dealer margin has nearly doubled since ?972 

This is justified 
.. . : .. / .. ·. 

- -· :f)- ~--J.$ f.,,-;..!:_;~J t:i•~~sm of the indepenae~t deale_r,-·as he was con~ 
·-..:_;· .. . ::. · ... ·.' . - ........ -::;;: _;· . . : .... -~- ~--; .. · . .-:·:.- . -:·::•_ ·.- .. ,:_ . .:_ 

. . .~ .. -·· .. 
, . 

. . ~ .. · ~ .... .. __ ; 
-,. 

: .: _.· ;:·~J:}/: 
-,.,~.;'"~: ,>,~ed -ih,.:ri:'.•1 the· shortage with a reduced available· gallonag~ 

' ~ .. !"~·-·: :~:-. • ·t ..... ·._: :::.·.-'._•<-,~·-... _~?~c.-.:·:\; > , -·'-<(•:~~r . -~a~~-. liowever, since the shortage has been .. r~lieved th~~~- -' ~' ;,·.' ~.-~•,, 

~--. ·.' "margi»~ .arP.-_iarqely maintained and. they probably should be. It 
,. • :•: • • •.•. • __ ;,,,._-... :•:-.:~'\~:~~ • • ~ ••u:,..._ • •,: • 

·-~~-~ .. •-~ · .- ~~-:-:t:.i.,:_,7 ... •;~~- _n,•· general rule the tend.ency on· the.-~~ of 
:,,..• ... ·.t-. ,,. ..... ,:,... . . •.. -~ . . . .: •• 

. -~~r.1=>rs , -i !t: - t:r. .. market' the great bulk of their gasoline anli 

pther petroleum products through jobbers and independent dealers. 

~he company operated station is employed iargely.when a company 

is breaking into new territory when there .is a natural reluc-
............... -

-... ,.~:~"tane~'•~_.....-·\;hc 1,;c1.rt of independent dealers_or jobbers to inake the . 
investment and effort to market an untried produce. Evan so, it -~- -~-,,-

·-appi:.u.:$'l.hat once the market is established there is a definite 

-tre:nd .t,u.s: ·t.L.-.;~·-company stations to be transferred to dealers as 

.. opp.or-J:1.•r->tio!:"f-.!'esent themselves. Another :instance of company 
.. '. -- .. '. 

·operations· is in certain special.ized .or innovative ma.rketing 

techni.1!11,, .. ,. .• Tunnel car washes which offer wash-and wax services 
... ,~,· . 

i.n co;:;~eci;..i.lJn :.;,i. th gasoline sales are .an example. ?:his perhaps 

•· ···-'--:in~e£~"-a--p~.i.ic tieed for car was~es whic::h had practically disap­

peared from ,,iost service stations, due to high. labor costs and 

space iimitations. The company stations also function to provide 

standards of-service to promote public relations, and customer 

accept~n~e of its brand products. This serves to provide an 

. _., . 
. . 
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incentive to independents who may not he otherwise motivated 0418 ·: 
to attend to the public needs for service station services. 

10. Automobile owners have a great variety of needs 

and preferences in selecting the type of service in retail out-

1ets of the fuel for their vehicles. Some ar~ to~ally price 
. . 

conscious and will patronize the outlet which has the lowest 

:_per gallon ch~rge, regardless of other services presen~ or 

absent. Some desire the full service with battery, water and 

oil checks, availability of tires, batteries and other acces-

sories and a reasonably competent mechanic to make repa~rs when 

.. _ - . -~· ,. ·. 

.. . .. :..~.; 
·• • • .. .~: .. i-__ _ .. 

. . -
necessary. Some are interested in other goods and 

... - ~~.~- ... · .. ;~ 

services not · 
. :. ; ~t~ :':1! . 

. ~: related to the ·automobile, such as availability of beverages, 

~~~cks, souvenirs, telephones, trailer ren~~is•," ~d_._~;:~ res~~u:i: .. ?:)?L 
• • • • • •• • • •• 1_ •• • :· : • • ::_ : j • ·= .. _ --~~7·:~;~'\:. 

·_·. rants and overnight accomodations. The traveling motorist is . ·:: ::. ~:>:• 
: ce~~~inly interested in· re~~ rooms, -~hi~h :~~- ~e;~:~-~ :;~e o~ ·--~ ;:\_;< /-"'>t)" 

... -.. . ~-· :. ... >/,,~•.l:·1··" 
.. the most ess~ntial of facilities expected of a service·· stat.ion. 

. • .- ~·. ~=· ·: -.-;. /' '; 
The station dependent 'upon local trade is concerned with main-

. 
~aining good relations to build up a satisfactory custom. The 

cashing of checks, ordering some special item, keeping records 

-~f maintenance and a myriad of other real or fancied needs snake 

up the operation.· Independent dealers often ~harge higher 

·gailon prices than others to cover the services they render·, 

....... 
... _.::. . 

~.. . . : -.:.. - . 
. . . . . 

~irtding that the customers are willing to pay such a premium · :-~ · -·.'··: 

for the added attentions they get. Independent dealers also. 

establish their own hours of operation, arranging such as they 

deem desirable. Company stations often arrange hou~s ~f opera­

tion to provide some service at all reasonable hours in the area • 
..... .. 

11. Taking all into ac;count the eiridence' indicates 

that the public _would not be benefitted in any degre~ by the 

curtailment of company operated stations. ·Indeed the lessened 

competition to __ other stations would have a tendency to decrease 

. .... 

--

.. the availability of needed goods and services, to lessen incentive 

7 
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to maintenance·of·quality facilities and service, and to reduce 

pressures to hold down prices. Also, there would be a chilling 
, 

effect on new refiner products being introduced into an area 

not previously served by such refiner. There would be dis~ 

cou·ragement, if not exclusion, from embarking on innovative 

operations such as car care center~, self repair stations, and 

other ~esponses to customer needs in a changing situation. 

There are other particular functions of the company operated 

station which are not harmful to the public. Th_ey serve as 

testing grounds for merchandizing techniques, operating-proce-

0419 

.. :.-: 

·dures, and financial control syst.,_ems and equipment. This 

eventually inures to the benefit of a11 deale~s as well as 
i •. •, 

Company stations also serve as training schools and 
_: ,; i. ,~? · .. -" 

customers. 
.· . ....... _. . : ·t·• 

. · · company employees often qualify for and become independent 
; .. : · .. !··.· -

. dealers. Another function is the taking over and operating of 

a· station which an independent dealer has for any reason had to 

give up. Most often this is a temporary operation, but it serves 

to provide a continuous ·operation so that an incoming dealer can 

._ mc;,re effectively succeed in a going business. 

12. The evidence indicates that there are about 

12,000 retail stations in this state. It is shown that the 

~major oil companies in the United States operate about 3~5% of 

the total service stations selling their pro~ucts as company­

operated stations. In Florida the percentage is 1.1%. However, 

at the present time the plaintiff Exxon appears to operate.about 

·6% as company operated stations. However, it does not· appear 

.. _:";., 

that there is or is threatened any drastic change in the direction 
~ . 

of significant increased company operations •. --
.i· .• 

13. In evaluating legislation which tends to lessen 

competition, under the guise of advancing public economic·in-

terests, courts may not consider the relative numbers in or the 

popularity of the segments of ~n industry to be affected either 

. 8 
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·adversely or advantageously. As has been previously stated, 
0420 

legislation damaging to one segment of a class of a legitimate ----------
business and beneficial to another, with the general public not 

being protected or served~ _is an invasion of the liberties 

. invo~ved in constitutional guarantees of the right to acquire, 

own and enjoy property and to enter into and perform contracts. 

Jhe statute under examination is found to serve no protection 

to public welfare but is discriminatory to that segment of 

·petroleum retail service stations which are company operated. 

~ere is shown no constitutional impediment to what i~ described 

as vertical integration _in the market place, namely t_he _selli!lg _· > ::··· _ .:_ 
-;-<t' • :--.•· .._.· • 

. . ~- ;_dir~ctly to the consumer ·of goo~s by those who produce and pro-
... . 

cess them. The statute is unconsti tutio·nal. · The rulings of a 

long line of Florida appellate decisio~s direct this result. 
·- :·: 

. : -:· •.·· 

Perry Trading Co. v. City of Tallahassee~ 128 Fla~ 424, 174 So. 

•· ·: ··. _854; Town of Bay Harbor Islands v. Schlapik (Fla. 1952) 57 So. 2d 

855; Town of Miami Springs v. Scoville (Fla. 1955_) 81 So. 2d 188; 

~ollius v. City of Miami (Fla. 1957) 96 So. 2d 122; City of Miami 

Beach v. Seacoast Towers (Fla. DCA 3, 1965) 156 So. 2d 528 

(holding interference with private rights must be in the interests 

of the public generally as distinguished from those of a 

relatively few); Rabin v. Connor (Fla. 1965) 174 So. 2d 855; Fogg 

v. City of South 1·1i"ami (Fla. DCA 3, 1966) 183 So. 2d 219; .William 

Murray Builders, Inc. v. City of Jacksonville (Fla. DCA l, 1971) 

254 So. 2d 364. 

14. The challenge to the vagueness of_t=h=e:..-=a~c~t-..a~n~d:....;t~h~e::::,. -------.,-----~ .. -~-------~~-~---- ....... 
requirements of sufficient certainty to accord due process ?flaw 

i;-d;~med to be full;-·;;;;;1~;;: This · is esi:~ially significant 
-------•M"~-"~-,..-_..:.___.,_,, ______ .. _,..,,_. • 
.in that portion of the statute which deals with equi~ment rental 

oJlarges to service station dealers which produce.rs or refiners 

supply and which_requires uniformity of such charges. The term 

•i~uipment" is vague and may include facilities that are real 

9 
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estate as well as personalty. The amouat. of ·a l:'ental would 

ffl)rma1ly be variable depending upon the age and condition of 

the rented it~m, the location of same where mobility is limite4. 

an.clJnany other rational differences. The test 9f a statute 

l:>lfng sufficiently explicit is that it informs those who are' 

tmbj'ect to its provisions what conduct on their part will r•deir: 

t:hem iiable·to its sanctions and penalties. Stated a~otherwq, 

t:1le ~ords employed in the statute must be reasonably elaar to 

ift.dicate the legislative purpose, so that a person wh01nay-be 

tl.iable to the penalties may know that he is within its provi-' 

~ns or not. State ex rel Lee v. Buchanan, (Fla. 1966) 191 So • 

. 2d 33; Brock v~ Hardie,· 114 Fla. 670, 154 So. 690. There is 
.. :._.. 

vagueness as to wh~t would be included i.n the terms "equipment" 
.· ;.- ·-

·a.nd "equipment rental charges". Whether. "equipment" ~eans only 
. -:: _·-:..: ~: _:::_-

: . 

~·movable items or includes lifts, tanks or even the station 

building itself is unclear and not susceptible to interpretation· 
. . 

except to rewrite the statute to some extent. Also, the "equipment 

rental charge" is ambiguous as to whether that refers to straight 

dollar amounts for~ specified period or some other measurement 

such as would be based on sales. This vagueness is particularly 

obvious in the requirement of uniformity_ (tluniformly") as to 

whether such is to be measured in cents per gallon or a fixed 

monetary charge for each item of equipment. The Court deems that 

Subsection (2) is not reasonably clear so that the producers or 

refiners may know whether or not they are within its provisions • 
• 

In view of other dispositions, it is not deemed necessary or use­

ful to consider the v;agueness vel no_n of other portions of the 
. ·. 

statute. (See Aztec Motel, Inc. v. State ex·rel Faircloth, Fla. 

1971, 251 So. 2d 849.) 

15. The Court will not consider or discuss the conten­

tion of plaintiffs of violation of due process because of un1 ,1wful 

delegation of authority to theCommissionerof Agriculture to make 

10 

i .. 



. ·' 

• 

• 

r• · nr :1· n· ··tet·s ... , 

.:rules without adequate statutory guidelines. 
. 0422 

What has ~een said 

·-on.vagueness suffices. Also, it is not apparent that this 

statute would violate the constitutional prohibition of taking 

private property for public use without just compensation. There 

J.s.no taking of ·property under the s.tatute, but there is an im­

pairment of its use which is prote~ted,by other constitution~l 

proVi$ions. There is substance to the complaint of denial of 

-egua1 protection of the law. it singles out the major integrated·· 

,.oil compani~s and their subsidiaries for drastic limitation at 

the retail level, but leaves untouched other major integrated 
.. 

.·•·:-. 

.. · .. .,.. 

.companies, ·such.as the motor ind~stry, the appliance manufacturers, ,. 
..:."' 

· and others. There does not appear to be a reasonable classi~i-
. ~ ·_: ;~ .::::~-~ 

See State v. Blackburn, Fla. Sup. 

Faxm Insuranc~ Company, (Fla ..... ·.:-::·\}~ ·. : ·:--~t: ~--. l.04 So ... 2d 19; :Lasky v~ state 
··:·_ ·•'!.·.. . • . · .. ; . ~.· ... •.· ~~ -~-.~--~; 

"l.974), 296 So. 2d 9; Castlewood International Corp. v. Wynne, 
.. :: 

,(Fla.. _1974) ! . 294 So. 2d 321. 

16 • .'lhe claim of conflict with a federal statute 

:regu1~ting commerce and thus offending the supremacy clause is 

z~t-we1l taken. !my effect on allocations of petroleum under 

.The.Federal Emergency Petroleum·Allocation Act of 1973.is insub-

. :stantial and incidental. The assertion of violation of the . 
-commerce·clause is a close question that-need not be decided in 

view of other more clearly demonstrated grounds of invalidity. 

'Halling v. Jacksonville Paper Co., 317.U.S. 564, 63 s. Ct~ 332, 

:87 L. Ed. 460 ,.,ould _indicate that plaintiffs operations of their ;; __ 

:Stations is interstate commerce. 

l.7.. ·. J:n view of the foregoing, it is hereby 
. .. ·• . 

DECLARED that, as applied to plaintiffs, _Chap~er 74.:.387, Laws 

·~f Florida., Acts of 1974 is _unconstitutional and v?id for the 

xeasons stated, and the defendant Doyle·conner; as Commissioner 

of Agriculture and Consumer Services of the State of Florida and 

the defendant Department of Agriculture and Consumer Services of 

11 
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the state of Florida, and their agents, employees and represen-

tatives are enjoined from taking any action against any of the 

plaintiffs in any of the above cases to enforce said statute 

(Section 526.151). Each party shall bear its own costs. 

DECLARED, OROE!tED and ADJUDGED in Chambers at Tallahassee, 

Florida this ~~ay of January, A.D. 1975 • - •. '. 
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Statement of Dr. Theod.ore Levitt before the Joint Committee on Commerce 

and Labor, Massachusetts Legislature, on House Bills 741, 1457 and 3059. 

January 30, 1975. 

Good morning gentlemen, thank you for letting me appear before this 

committee. My name is Theodore Levitt, I am a Professor of Business 

Administration at the Harvard Business School. I would like to address 

my analysis of the bills under consideration from a consumer's point of 

view. Because it is the basic function of marketing in business to satisfy 

the needs of consumers and potential consumers I shall put much of my 

testimony in a marketing context. For the record, I am the author of 

five books in marketing and one of a more general.nature, The Third 

Sector - Ne,v Tactics for a Responsive Saciety, published in 1973. I 

have also publish~d nearly one hundred articles in marketing, manage­

ment, economic and political matters since 1951, a number of which 

have received various awards for excellence. I have written about the· 

petroleum industry ~ince 1957. My background also includes a Ph.D. 

in economics. I have been a consultant to various corporations, in­

cluding petroleum companies, the U.S. government, the Canadian 

government and the AFL_.CIO. 

For the sake of simplicity in testifying I would like to discuss the bills 

• under consideration in two groups. Bill 1457, with certain qualifications, 

prohibits the operation of service stations by gasoline suppliers. Bills 

0425 
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• 741 and 3059 go even further than 1457 as I understand them, by prohibiting 

any ownership interest by gasoline suppliers in retail service stations. 

These two bills would actually prohibit dealers from leasing stations 

from suppliers, by far the most common form of station financing pre­

valent in the industry today. 

Briefly, I would like to touch on some of the more obvious economic and 

social implications of 741 and 3059. There were, in 1974, approximately 

5,000 gasoline service stations operating in Massachusetts. Of these 

outlets an estimated 60% were leased by dealers from oil suppliers. :lfhi/ 

-average repl:cement cost of a gasc;>line station today is on the order of 

· $250,000. If suppliers were forced to divest themselves of their branded 

outlets somebody would obviously have to.buy $750 million dollars worth 

of property. Two kinds of buyers are pas sible - - those who wish to use 

the service station in their current function and those who want to convert 

them to another use. Conversion of service statiohs is a ver.y real 

possibility due to th~, high value of land along heavily trafficed highway&._ 

This would be harmful to the public because it would reduce the number 

of outlets available, thus decreasing supply and competition and increasing, 

erice:. The former course, however, is probably the one in the minds of the 

authors of this bill. Some elementary economics are in order here. 

• If the current cost of a gas station is $250, 000 we must assume that forced 

divestiture will lower its market price to, say, $200,000 (land is cons id-
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• ered to be 60% of station c .;t and therefore puts an effective floor on the 

price of at least $150,000). Any dealer willing to purchase his old station 

would therefore be forced to raise $200,000. Whether he could or not is, 

to say the least, questionable, but even if he did our problems are not 

ended here. SupPliera lease stations to dealers based oa average la.1uL 

and construction c~
1
sts which include eroperties purchased many, many, 

years earlier at a time of relatively low interest rates. If one considers 

a modest 8% per annum appreciation in land and building costs, a station 

which costs $250,000 today, costs only $75,000 15 years ago. These lower 

costs are realized by the dealer in his lease agreement which typically 

only calls for payment of $450 to $600 monthly rent on average stations 

doing 30, 000 to 40,000 gallons per month volume. If a dealer were to 

purchase his station from his supplier he ·would have to substitute mortgage 

payments for rental fees. Considering a $ZOO, 000 investment, a 40 year 

mortgage at even a prime corporate rate of 1 Oo/o would require monthlf 

payrnents of $1,700. The average dealer, however., because of his 

relatively higher financing charges would indeed be fortunate to secure 

a loan in the 12-13% range which would require monthly payments of 

$Z, 200-2, 500. Subtracting a current rental of $600 per month from say, 

$2., ZOO, a dealer in order to be in the same cash position at the end of a month, 

would have to find a way of recovering $1, 600. If this amount were to be 

~eread out over 40,000 gallons per month of gasoline sales volume, pump 

• prices would have to be upped 4. 0¢ per gallon. Assuming this situation 

affected dealers selling 60% of all retail gallonage sold in Massachusetts, 

I 
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the total additional cost to the Massachusetts motoring public, who con­

sumed 2. 4 billion gallons of gasoline in 1973, would be approximately 

$58 million dollars in this year alone. 

0428 

Of course, there are all sorts of permutations to this situation which we 

have not discussed, such as banks or real estate interests coming in and 

buying up whole chains of service stations. Considering the ~xtraordinary 

financing requirements, such massed purchases might be inescapable if 

the stations were to continue to operate. This could actually result in more 

concentrated ownership than that which exists today. However, with the 

lack of petroleum retailing and management experience in such new 

financial holding companies, with no right (under the proposed bills) for 

such station ·combinations to do their own wholesale distribution to cut 

costs, and with the additional overhead which holding companies would 

have to cover, it is not unrealistic to think that their cost structure 

would be at least the same,· and probably higher, than tho.se of independent 

operations. In any case, even though our calculations, at most, may be 

termed II back of the envelope," they do indicate that Bills 741 and 3059, 

in addition to displaying effects similar to 1457, will cost Massachusetts 

motorists additional expense on the order of tens of millions of dollars 

yearly. 

Focusing now on Bill 1457 together with 741 and 3059, I feel that the 

propose~ legislation will be harmful to the consumer in Massachusetts 

because it will result in: 
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• A. Decreased conveniencr and services to consumers. 

• 

B. Increased barriers to entry to new competition. 

C. Reduced flow of innovation from which the consumer could benefit 

and, 

D. Increased prices paid for gasoline by the consumer. 

Let us deal with each one of these topics in turn. The proposed bills will 

result in decreased convenience to consumers because: 

o National or large regional companies have enormous investments 

to protect, not just in retailing but also in physical distribution .., 

and refining. To do this they must attract and hold retail 

patronage at all their branded stations. They use company­

operated stations to train independent dealers, experiment 

with improved technology and systems, and provide standards 

of service excellence for dealers. These high stand..: rds of , 

~ousekeeping, maintenance, service, and hours of operation, 

benefit the public. In an independently run national survey 

64% and 77% of respondents respectively rated "service at 

station" and "convenience of station" either very important 

or absolutely essential. In comparison, brand reputation of 

gasoline was rated similarly by only 39% of consumers. If\ , 

the large national and regional integrated companies cannot 

~:wn or lease stations that hold to these high service standards, 

the public will suffer. 

Oli '}9 _,./(,, 
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o From a remedial standpoint, company-operated stations arc much 

easier to deal with than are dealer outlets, This is true for 

two reasons, First, and most obvious, is the fact that they are 

company controlled. This permits the company to move directly:_ 

to remedy consumer complaints, eliminating the necessity of 

working through the dealer. This is especially important when 1 

\ 

dealing with "personal" issues, i.e., rude or abusive treatment 

of the consumer purchasing gasoline or having maintenance work 
\ 

visible and thus more vulnerable position than is the independent 

dealer. Any dealer performing substandard maintenance work 

or charging exorbitant prices to a transient or an unfamiliar 

customer may simply displease a person fropl whom he would( 

not expect additional business. From the company's viewpoint, 

however, all service and work performed at one of their retail 
t 

stations reflects upon the image of the entire retail operation. 

Thus, services performed at company-operated stations should 

always be offered with more than consideration of short run 

profitability, if for no other purpose than the company's own long 

run benefit. Indeed, major oil company-operated stations are 

often utilized to properly perform substandard maintenance work 

which a dealer refuses to correct • 
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The proposed bills will ·create significant barriers to entry for new 

competition wishing to enter the Massachusetts retail gasoline mar.kct and 

result in a decrease of the number of retail outlets available to the cons um er. 

o Suppliers of petroleum products have traditionally entered new 

retail markets through the use of company-operated stations. 

Once the new outlets are operating smoothly and profitably, such 

company-operated stations are generally converted to dealer 

operations. 

o The necessity of utilizing company-operated stations for initial 

market penetration is dictated by a number of considerations. 

First, there is significant market risk involved in opening service 

stations carrying an "unknown" or unaccepted brand of gasoline in 

a new marketing area. Retail outlets in new markets are charac­

teristically unprofitable in their first years of operation •. This 

. initial lack of profits is the price which must be paid for the 

development of brand recognition and customer· acceptance. 

Understandably, independent retail dealers are largely unwilling 

and generally unable to pay this price. Thus, suppliers must 

commit their financial resources until the retail operations are 

. capable of supporting dealers • 
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o Second, the use of company-operated stations during initial market 

penetration permits the establishment of more rigid standards of 

quality and service for the brand than would be possible utilizing 

dealer-operated stations. Concurrently, the initial formation of 

company-operated outlets permits the ~ormal training of future 

dealers. 

o Third, company operation enables actual evaluation ·of the par­

ticular geographical locations selected. Initial operation 

discloses which sites are likely to result in profitable operation. 

o Last, the use of company-operated outlets during the initial stage 

of market penetration is almost mandated due to lack of good 

alternatives. It is virtually impossible to attract dealers to 

0 

sell, at an untested location, a brand of gasoline which is 

"unknown" or unaccepted. The brand image and repul..J.tion 

must be established before an independent business1nan will 

risk his limited resources to sell the product and to assume 

such operational functions as price setting and the hiring and 

training of employees. 

The end result of the prohibition of company-operated stations 

will therefore drive any new potential suppliers to more congenial 

states than Massachusetts. This will reduce gasoline supply and 

create upward price pressures~ in Massachusetts. 

• 



--- -----··'-:-" .. , .. ,,_ •• ;i.,_.' 

• 

• 

- 9 - 0433 

The proposed bills will reduce the £low of innovation in gasoHne retailing 

from which the consumer could benefit. 

o It is a fundamental concept that consumer needs and desires 

change over time. The rapidity with which companies can 

receive and respond to consumer demand serves not onl_Y the 

company but the public as well. Prohibiting petroleum suppliers 

from operating directly in the r-etail_ marketplace delays and 

diminishes the amount of consumer originated communication 

a supplier can receive and respond to. 

o Any supplier, before making any major changes in his wide­

spread dealer network will perform controlled market tests 

to see whether they will meet with public favor.· Because such 

tests can best be performed at company-operated stations, 

the elimination of such stations will severely hinder the intro­

duction of innovative concepts to the marketplace. 

o Any artificial restriction on the natural economic structure 

of the marketplace is a prima facia barrier to innovation 

and experimentation. This is due to the lessened number of 

competitors and hence the reduction in urgency and speed with 

which the remaining competitons need respond to consumer 

demands. 
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The preceding factors all have at least an indirect effect on increasing 

gasoline prices paid by the consumer. · Additionally, the legislation under 

consideration would, if enacted, remove the biggest, and therefore the 

most price sensitive, competitors from the marketplace. There are 

several reasons why suppliers act significantly different, with regard to 

gasoline prices, than do dealers. 

o First, suppliers have a high incentive to sell a large volume of 

gasoline, as opposed to emphasizing automobile repairs or other 

product sales, due to their relatively high fixed costs. In general, 

the larger the supplier, the greater the role of fixed costs in 

determining marketing strategy. Such fixed expenses include 

refining costs, pipelines, delivery trucks, tank terminals, and 

0 

the like. To cover these costs they must sell huge quantities of 

gasoline. Thus, the conventional company-operated stations of 

large suppliers, as well as a majority of their specialized self­

service and gas only operations, rely more heavily on selling a 

large volume of low-priced gasoline to generate revenue than do 

neighborhood dealer outlets. To get this revenue, they must 

keep prices as low as possible. 

By contrast, dealers have a higher incentive to perform a large 

volume of repair and service work, as opposed to emphasizing 

gasoline sales. First., they have proportionately low fixed costs, 

and second, repair and service work provides both a good source 
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of revenue and increases customer loyalty to a dealer's- station. 

Customer loyalty resulting from repair and service work enables 

dealers to charge an additional amount for gasoline without lasing 

the patronage of their customers. 

o Third, major petroleum companies are pressured by the public, 

,as well as the government, to keep margins low, whereas the 

individual dealer is neither ~xposed to nor the target of organized, 

consumer pressure. In this regard it should be noted that durjng 

the aftermath of the recent gasoline shortage, company-operated 

outlets often posted prices significantly lower than did dealer 

stations. This difference was reflected in the increasing margins 

of the nation's dealer-operated stations which were reported 

by the FEA to be as follows: 

1973 October 7. 4¢/gal. 
November 7. 7 
December 8. 2 

1974 January 8. 9 
February 9. 1 
March 1 o. 8 
April 10.7 
May 1 o. 5 
June 1 o. 3 

Although the dealer's rationale in obtaining such increased margins was to 

make up for gallonage availability lost during the shortage, such rnar gins 

continued well after any product scarcity had been resolved. The natural 

-eluctance of independent dealers to maintain low retail margins (and 
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thus offer consumers lower selling prices) is indicated by expressed 

dealer attitudes and collective actions. The documents I shall hand out 

at the conclusion of my testimony set forth several examples of dealer 

collaboration to maintain high prices and to limit station hours of operation. 

In summary, I feel a number of points are worth reiterating. 

Legislation which prohibits any marketer, large or small, from 

active participation in the marketplace can only lead to a reduc­

tion in innovative activity and a lag in the fulfillment of market 

demand. The consumer suffers. 

The bills under consideration would specifically restrict that 

type of retail gasoline outlet offering consumers both price and 

non-price advantages over dealer-operated sites. 

The bills under consideration would, if enacted, have a significant 

negative impact on competition and the number of competitors in 

the retail gasoline market in the Commonwealth of Massachusetts. 

As a result of this, gasoline pump prices could be expected to 

climb • 
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In your evaluation of these bills it should be noted that compan y-opcrated 

stations (excluding "jobbers) do not form a large segment of the market 

and are not growing at the expense of dealers. As of June 30, 1974, of 

the 212,000 retail gasoline outlets carrying the signs of the 22 major oil 

companies in the United States, only 7,400 or 3. 5% were company­

operated. During 1973, there were 965 company-operated stations 

converted to dealer operations while only 608 dealer-operated stations 

were converted to company operations. Thus, the presence of the 

company-operated outlet can hardly be construed as a threat to the 

existence of the independent dealer. 

I should be glad to entertain any questions_ the Committee may have . 
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MEETING OF "LL SEnVICE STATION r-mN AND WIVES 

7:30 P.M., TUC:iday, November 19th 

German 1\mcric~n Ua~:l 
8098 G6th Street, Notth 

·Pinellas ·Park ... ·- . 
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~JIANK£GIVING DINNEtt WIVES URGED TO ATTEND 

DON'T GE'!' CAUGHT WITH YOUR PRICE;-; DOl·:tt I I 1 l • 
-•-•=== ~ 

Thero will ba new reguttions on ··alJ.ocationo and pricoo effective on 

December 1st. We anticipate that dealer margin will be frozen a5 of 

your margin on a ~ertain date that is to be tllect~d - it could be tuday, 
. . 

·tomorrow or ycste:day. This will be to replace the May·lSth price date 

lt may already be too late if your prices are do\.~-. sirice the date uelect..::. .. . 
ea:i' be pri~r • to this date. It is going to be diifficult: i:o agrue with tr.c 

.. 
FEl\ that dealers can not S":?t_ along on their margi.1, since they gave t:he 

. . 
dealers a three cent increase and many daalcrs then gave it away. 

BE AT THIS HEETING TO FIND OUT ABOUT WHAT TO EXPECT IN THE NEh' REGUL:'\'l'IONS. 

lflll\T ABOUT SELF SERVICE REGULATIONS? 

IS RATIONING .:O!-1ING? 

Arm PRICES GOING UP OR DOWN? 

Wltt ALLOCATIONS DE 'REDUCED SOON? 

bON'T FORGET THE MEETING • • 

7:30 P.M., Tuesday, November 19th 

German 1\mcricun Ua!l 

•·· . . 

0098 GGth Street, North 
Pinc:11'15 Park 

.. 
• 

• 
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at .t.l;i ,-:.B::-c <.il-ltn• :l'<.<;_ cc cl1.:i.;?9 ou/1. p· . .:: . .C b~1.t ,a. 112e.d · \'tu~ ltl . ..f.~,. oo h",,t;, 
cu --f!c.Cp y~·t.'.•h'.l\:~L ll·.o ge..t the,H! -!-lg;:.~ c:'c·l':;t b..',5c':.c-✓7-go~~ .too &c--:.. 
Ct'c. tt!( H c\i.Hg y,·tl r..U (!(J f,(J da..tr. C'lt .c:ic b,t.tfte. 60,'I. be..ttu.. Jt~e,~ 61tcm ..Uti 
A,\!c.~co M,·.t~'t cc,,b .tll -G!C ucx.t fmltui.11. flc:ag in .tlte,"..C,, 

J~tfv.:i d1Jcll.!>~J 
Rcbe.."l..t J. Jc.cob-~ CXl!C.tt.li.\1(!,.di.)i.~e-tc.•,t , 
TI.Tl rr,-;-n·~·-.,r,.,-1-1~-;-s~r . , ·t· , 

. l•'-VI,"\ 1.,V "·''' lv"•'' ,. l~~t ,i,;j 
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PRICE arrs tlJ.ol BUT SHJRT/\CfS TO CQ'·'E sco~ 

Tkcm;:;hout r.ost of the nation dealers arc 
£Att ir'.J pr iccn o:-. t.'1eir 0.-.11 l:ccause of slo . ., 
b(lSlJ)C!;S and ~....:!ti tion. Ibll backs orcbr­
'-d by th:! Fu\ ha\'c trigger-red tl1e :>rice · 
s i tucl tio:is. FZ.=\ ore.ors a a:::.rr;xmy or c.-~aler 
+o roll baD;. t±eir price du~ to C\,:?!-p=icing. 
r,./M that nU?ply is at a plentiful level, this 
./r,rcos dealers •.-;;·o are r.earbv to ireet this 
~p·:titic:n. 'These dzalers did rct e.."'ljo:r· 
fhc lx~ncfi ~ of the ille-;c>J.ly high profits, 
-f~ the!onestcl:!alers a.re b:?ing p.:?.'1alized bJ 
~1-vcrpricir.g _of. t:'1~:: co.,i:,-atito::-s • 

• 
these "price wars" a...'"i.:-1 rot iY-.. i.ng give .. '1 su:oa:t 
-:,'f the SU??licrs, c..,ccpt they a..re urging t.~eir 
'1.edlcrs to re "a.":-rp::!titivc11

• car;,a'1y profits 
ore declining d~~ to rr.:irgin reductions ar.d 
inc.--c.1Sing costs. · 

~but will ha~ jn the r~t\.u.~? You CLlll 
'->:fX?CL a shzl....7 rcductio., ir, cllocatlo:'lS ci:out 
.hr,m:u)' l. N2w allocat.ic., and price r2gulat.icns 
,l'\? 1n the rraking a.11d srould l:>~ ready ci:out 
O,~ l. · It is r:ossiblc t..~t pri~s will 
le fro:.cn at a new fl\;c::a date which w: i: mtch 
4!le d:!alc.rs \o.ro have cut trei.r prices. 

;.. . 
• 

NOVEMBER 
197'1 

c:1 fo:-cign o:...:. if We are going to straic;:1ter 
ct.-t cui eo::y:a .. f. In the first se\•..=n r:o~t.'1.& 
of 1973 ._..~ 5?(?.nt $3.6 billion on fc::-ciG1oil 
while this y,..,a.r for the sa.....-e p:!ricd · ... ~ s~cnt 
$13 2 bl.· 11•0- -i· tl\.,cr "-'he,,' p--~ ,.....,, o.:: :,..,.,...,1· gn 

• J. • & .- r,,_ • \..o6 .r,,;,; ..._ .L. \,,.,.,_ ._ ..:,."""'"" '-' l 

oil nust ro::-c &:: ... n, or we will h.a\~ to buy 
less oil. T.-;e latter is the lc,giCc:11 ens ... er. 
Ir.;;x>rt qoo~!S will l>~ cut. •,•:hich will fo~e 
cuts in allo::::ations. l·~ will not :t:;.e bacic 
into t..":e long lines of early 1974, but ~ 
\>."ill have a srort S\J?i?lY, and r.ore tha.i 
lil~ely scr:"C iret:h:xl of rationing early in 
1975. 

.• 

,o9tt ·v~l •v~~~ 
1!:L~ xc~ 

0:2'JJ.JJV:l 30f 
lU'.'Jr.Oj ·ao .!.:!VIa\'U ' ( 
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• 

• 
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· · •NJM cnlXlS OC/\1.ER rMG IN ctJr 

•

J1e' l'~-t· ,thl\?'C:? ,~tings of the F'EA·, 
er.. A4,11 SJ'ry G~llf>, ;1,e su~jl>c: of.~.:. 

r~\~cti~"I ,,, ,·h,l.lei nur~rllS has ~n <l~ ... 
~et,.\.. ,:.~\~l,,~~-f 41l\.'\.'f'1' h.1\.\.? lM'"ll uq:pnq 
.;.b,1.t ,~,.1. ... el \)'\!.?.!:.~"(•:,> b.? cu~. Since the 

.s~rv'Y ,,f ~:l90lll\\..~ [x'C.'Jl rer;to1-ed to 
IY,)(mJl, they ~a.y tl',e ne<. ... d for the lv.O cent 
nt-'ltJin jncn!.:i.scs to d~.:tlcr5 no longer c:<.i!:>~. 

~t the recent m:-cting in l\tlunt.a, six rcprc­
.f~nt.)t.ivt~s frcr:-i AGPA p::,int.cd o~t 1;-l~t ,any 
!'Y()\•.~ to cut d9.alcr r..wgins 'v.ould ~ rrct 
~til. vlolc:1~:"o:~osi'Sori~""'"~'"ifi19~;-=1~~Ll1tlt 

. . . ~ - . ~-"'-~ .. ,ln.:s-=-~-~ ~ == --
~~.:t.10.-!- f.\:cit--g i~:5-~L1:?~g_,_-=~S.~S.'1~;c<l due to 
1nfl,tt.io:1 of 02sts instcc.1 of rcduo:xl. 
A ! jnul dccisic:1 will be re<1ched by Fu\. 
'rlJ D::~r l. 

'I/? nc-:-d fi'lcts to rock up our ~!-i..."1g 
~c JiOV..:! to cu:. r...-iri;ir.s. Ple---se fill 
,n tlv~ smYcy for:-n in the .r.i.cld.le of Jtls 
~9m:inc a;d retu.."11 it at once. 

• • 
/'-.JR~ LEGOL FU:J GRJr'lir·KJ A\TI We N:l]) f'l)RE 

'A\ l~,s cs ta)· U ~:hcd u lc-g~ fund for the 
f.iurp-y;c of dcfc:1e1ir-:9 rx:::';::c:-s \-.ho r:oy be 
in difficulty c::;:<l nc-o.:1 the defense of the 
~sr-0:::iutic:1. For cxa-:-plc, if a rrc.~~ has 
Lis lease ~1nc0.~.lci 2.1Y.l 'i.nvostigatio:i is 
t.\.,dc and c:c tcr:iti.n~s ~ t the d,-:> ... "lle.i.· did a 
g:,~ job in his st.:i tion and there .... "ils n::, 
(JO.."Xl rC.l!:'..On fo::- tl:--:! t.cr.~.inatio::1, then t.l)e 
/Cit-\ L:x3al Fu:-d TrustL--cs will t'l}~e urclcr 
ron!.;ic:crut.i..0,1 2.!:out t.~ use of tl1c Legal 
Tu.nd to lclp ccfc.:-rl tr.at dealer. They will 
t..,kc ll.."X1cr ccr.sidcra tic:i the facts of the 
C..'\!,c nnd .:il~ the cf feet on th.::? enti.rc 
t.\."'Jll?.:crship of the ccfcnsc of that dea.:..cr. 
~f tl1cy fc.\:!l t.!1..1t it will be in the best 
1nt~rcst of th.1t dc,i.lcr c:md the entire 
t.\:..~ship, they rr..1y vote to use p,.ut of 
the lo.Jal funds to dcfcr-.d that m:ll'bcr. \~ 
prefer tJ-.1t U:c nnr.::x~r ,uso contrilmtc 11-."l.rt 
or U1c lo.:,ul funds to insure tl1.:1t "·c will · 
l'Ot b..1cl~ out once a c.:isc is startoo. 

'lb build up thi5 find \,\1 h.1w a!.kcd tlut 

t 1:'Cirh .. :rs rontribut.c $20 to the J\Giv\ 
~l l~n)J. J\ lot of you h.:lvc !~cnt in your 

c 1<,--.ks, but \,~ need 1tll1ch 1ror0 to h..we a 
hu~l th.1t will LX? re.1dy .to m:.-ct the ne<..--d5 of 
~\ll: t.\'titx.•J"!, ,,h~n nc-cc~.:.;~;;1ry. M.,i l in your. 
Clll."'Ck for ~-~O lo U'I<.! K.ll.-\ l.t..•q,11 1-'\utl t.cx.?.ly 
l•. O. lvx. 1'10G4, Orl.:u\.b .32007. , .. 

PIIILLJPS 0[/\1.[H.5 Cl.T FIV[ YU\lt UJLl_!i 
· . 04 

/\bout !iw yc,1r!i ~1<J0 \..'C rccch,~~d <"1 lcl~ 
Crom rot /\GfV\ rr,-s:\lx::-r w!o w~,!i tr,-inc; to :·.i•tl 
hi::; !il'..1.tinn <.ll:.i! to ::;criou:; i llnc::;.r:. H! 
w.:is h..ivjncJ .-,lot of cliff icull'/ in f inc.!i:v1 
buycrn !;in<..."C Phil lip~ ...,-ould oal y of fer tA~c 
rr.:w clc,\lcr ,, J0-cl..1y lcu!'.',c. /\CHA f i l c<l ,1 

a:nplaint wi U1 tho Fcd1r.:il Tr,:ic~..! O-x:1:'\1!;:;io:1 
c1nd thCJl !;f,Cnt t:".-.'O \.,'C'Ck!; \..Ork.inq wi U1 t!·t.:' 1 r 
atton1cy::; intcrvic.-.-1ing dc.:u.cr!., for.r.cr 6::..-i.!crs, 
and fonrer Phillips c.':pl oyccs. I t trni: ~ i ·.":! 
years to bring this r..:lttcr to trial, t:·~~ t.-:c 
~rk was ,,orth U1e effort. Phillj ps h.:i.s 
·signoo iln order agn."'Cing to the follo.ving: 

Within 90 days to xcnc.w all ·leases to lc.:iscc 
<:balers \o:ith fc·,., c;-:ccpt.ions for c1 tcr.:l o: 
not less than five ye.us. ~a.lcrs hi.I\.•:- t.°'c 
right to arbittat.ion in cas•:? their lc.:.:!5Cls 
cancelled. Philli?s cn,"l..";Ot. :::-estrict d:cl-:?r-s 
f " · · · ~ nh.i 1 , · rem purc.\.1.5L'"'l:;' s.:1so1..inc ... ra-a non-1. _ ... l?S 
sources, h::::,.~ver, P:i.illips r:.::1y rer-1-uirc: a 
dealer· to rrai.n tain 0:1 the p~i..;es a rc?r:-e­
sr>..ntati ve a.-:ount of Phillips gzi.solir.es . 

Phillips ca'1n0t refuse to accept aut.!i.'.:>ri zE. : 

d1argcs 0.\, Phillip!; credit c.::.rd.s in t.hc 
sales of no:1-Phillip!i 'f'i'1..,.\ ,md n .. •f int•d 
rr-t.ro.1.· , .......... p•"' ... ~u--' "' P'u· , , : .. - ---=---· -~_-;,.,; _ 
.- ~\,,,MU ->4'-"""-" ..._._.-,. • I J...LJ.t.J.;:) .............. w•\.J- '--..J••~• 

ticn the ~v<lili...Oility of product f jr...1.,c1:1,j 

Ui?Ofl -~lie purduzeof Phillips prcx:h.1~·s. 

Wnilc this cc.,scnt order o;-ily a??lics t.::> 
Phillips d2alers le:.J.sing clirect.ly fr-::n 
Phillips, it will indirt..."'Ctly b~ cf f c-c~i-..•.:­
on all Phillips jobber and other SU??l 1cr 
leases. 

Pf:JRC\ PPJTESTS HSF£CTJON HfJWUQIT ,'\!l!~T:·G;J 

. /GAA President Jim l{illcr a.-rl Exc.'C\J~.:. ·.-,_, :Hr­
ector Dill T'Jckcr voic..xi their Opi,-OSt !'-'j~ tc 
the practice of county Oi:Cr.:itcd i:1sc-x.·::-t.1c,:, 
stations c1djust.ing h~41dllc;ht.s at th.:- t._:_-:-,.: of 
vehicle ins~ctions. 'l~1is is r-c-.: l~ ir.,; c;'b:i\! 

«t stutions in Oraa9•:: .:uu Collier Cqu:,t1t~s. 
tot only d°'-:!S th.is t.1kc away frnn re\'L•:i;..11. . .: fo,· 
6"..rvicc st.:ltions c1.nd g.-1r:iscs, but dL•,1..lv1·:.; i:.w, 
spent a:>n!;ickr .. 1blc .. mount:; for c.,1uip..:.:::1.:1::.: tc 
adju::;t hcadlight.5. Alro it w..i!; tbl.~ u1t...:.:1t (' 1 

the Lcgi5l,1turc t.t .... "lt no rcp ... ur:.:; \,\..luld L..,• 1:-.x!e 
at inspection stdt.lon:.:;. 'l'hc pn:>.Jr,-.i:n.: .. r,.,~ in 
cffcc.t in thcr;c t"o counties .:u·t.-. on .. 1 trjal 
b..1si!;, :;o \,'C h,.")~ ti,.-,t U1i:; pr.1ctH.:c \..'ill end 
at tile end of tl1c t:.ri.'.l.l pericxl. 

STA11JIIDE lJJ\IIH fll.111\'G G"'l JXtin.'LR 7 
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. . , . . ', r·v,1al ,01. .. ~ ; l) .. 2·. ·~.,·at~ D ~ . ·t· _,}I ~ 1 {t ~ :f) ~! 
\ij '.J' fl,IC,,,: t':.J "-' iJ •, I,: CJQ.,f. • VU. l>--• ~ ... /'V VV • .-. 
-~~:- ,·_, J, 1, ..... : .:: ,.~·......,.~•~:,.--r.·!~-!• .. r~-"':~.,;.~ .. ~-~-Y· · •·· ,t , , :~is.· .. :: .. · 
St'-!{,~-.:· .·.i !\, : .. ; • ~,.. •, ,.: .:. •::; ,:.; !.-•• .. ~ t· • -4.,. : •!.:t • •······ •:-. I" ,. . ., ,-~" • I;, .. ' • ; •• ·:;· -,., ·:. . .. · ... · . . ·.• . . ., .. . . . .. . . . . ~, . . .. 
'·f ~e1:"'V;, tfl'() ::. ~-r r, f; AJl ~ -~. n:1 ! :~/g':...t· i_1l (~,,I,.•~~ ·=~-J ·, . .:, G. «.,"--'"-" . u ~~--- ti..lG-IV ll G,t(;j . "-' 'II . ,-._,,, ~ ... ....,~~ ' V .:·: 
, •1• . I • • .....,_, ~• • • • ·• ... ••• ______L__ •. •.•; t . #. ,i , . : p Wi\O,y;:""!"S"'~._., ."!r,',;.•-:-•~l=::-·1.;~~-:a~~~.t..-t. ... - .... "!'.:1~••;:t1r.-~---:-:,.~ •. • 
.,\c'',.~•~•:,, ·, ~I :· _.• •. ··~ .• , :• . • •.~ : •. : ~·~ •• · •. ·. ·. •. • • • •• ·'.f '··. • . :-•:; 
f•' CnCAGO U, - An assoc-i- counties. In 'Indiana, more' O\'Cr Ult'.' place. Mid l <!~:,'t 
1j ·auon ot ,:asoline dealNs said than halt of_ the mcml>er dr~l- mt'an just j)lir.clc; t1:".ll..:)r.• 

l
• ... Tuesday .ils 7,(Y.)() members in ·. crs are .in tl1e northernmost . diana. 1 mean, r :1... ovcr · ... :iC 

: lllinois and Indiana would sell:: counties: : , · · · · : . · countrv." · '•i••:,: r\. ~:: · 
. ~.no gasoline on, Sunday~ begin-: -~- '"The'· Federal; Eners:r- · Ad- J,K~bs said .'th,.!.' en.:_ f::• 

,nln,: Dec._1. .,; ·· ·::: ministration is \'cry co:i- . · dustry appca!s to'l cptts,:::ye 
• 1 ;:, Robert Jacobs, execuli\'e • ccrncd about the 11rofi:s or fuel arc not :~c:~ui:~c. i,!· · .. 

1
~:dircclor ol tht> Illinois Gaso- •••the major oil companics,"-J"•. "While they're • a JI. t·ZJ i: 

l ~,)jns PsoJcrs ~ .. s a .s:uil ·. cobs said, "but not about the .• about co11~c1,·:1::; ,:;u,o:~nc." : 
• ;, the croup's cxr,:-ntive board ,; dealers." . . •., • -~. he said, "c\·cry maj~:-.;oil 

1 
i ~;vol d · unanimous!· to lock''·. "TI1e big oil companies sa~·. comp:my-:tnd I mca:1 ~=·~.ry. , .·,.~,cir ;as pumps In e lllllt' y \~ 'don't· worry about · our bil!. onr-il' 1cm11i: 1l,r dcalc1c;,:10 · 

• . on S11111lip. ' profili>; we nrc<l chem for 1hc- i-c.-11 ;iii the 1:a!li tl:C)' <'••11H1.:-
.. lie s:1111 lht' • action w;1!1; . massive ir1,·cstmr11ls in new tht'y won't ,:ct their lcit~£':i}'C• ;I hcln,: lilk<-'n as a 1,ro1est rcfinrrics and· CXJIIOration' ," n<-'wcd." · . .:!~ 
• : a,:ain!iil what hr said was Un• ; Jarobs said. · Ja,:nbs said tht' prClpt'Si',l 
i fair lrcalmcnl by the i:o,·ern• ,_. "But instead ol IM·cslint: in . Sunll;1)' clol-in;: will lic::rfil 

'

.• mcnt aml by the major oil • oil," Jacobs i-aid, "the bi:: oil dealers in . wa~ s othrr ·1han 
• .. ,compani<.'i.. · · · ;. C'Omp,,nics arc huyin:: drp,1n- drilwin;.: attr1i11011 1u what 
! ,. Jo1cobs said he hoprs tor .f:O • mcnl ~lores aml circuses and they liclic\'c is an l.n;l:sl ~!:u-
. to f:5 11cr ,·cnt of the .issoci- · wh,11-ha\'C!,you." ation. · : .:. 

•,. alion mcmlJl'l'S In abide br l\lranwh1lc, hr ,-.;ihJ. thr "lt will 1·,•1ha·r thi:-ir t\·rr­
. .,lht' ~huhlow11 dcci.,inn, hut ,:o,·rrnmcnl ic: thrr.ilr11in:: to h ca 11 !-llmcwh;1t," J,ll'nlis 

t. 
11!'Jl l1e li.,1,l'Y to &~t iO lo i5. roll back d,•alca· profits b)' :! i-aid, ":ind ii will 1:i"c t!1,•111 

• Jttr cent." · · · C'Cnls a s:.111011. . • S1111d;1rs with 1hrir f:Uni• 
• Jn lllinoii:, tl,r assodalion'i; "\\'ell if they clo that." Ja• Jirs-l-onu'lhm:: th~·y ll'.ll"n,·,l 

,• rnemlierl-hi1, is most )11',l\'Y in ,·ob\ ,-;,i,1. "yo11'1·c r,oini: 10 10 rnjo)''' dun111: the !iu111!,1y 
.,.uae · northern ,md -southern lit11l dc .. krs ,c:lui.int up all cJusincs 1.,s1 winier. •·:.-,... ... . . . . .. , . . . . ' . . . . . ' . ' . 

• , •·.•·· • • • • !I •• "". ' • • • • • ' ••• • ., 
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·:,c ... ,;,..,.J ,,~,n pot• ';j ,~,1 
i~• :hlrn, rvr,ti'h:,::)1 th~ :illo·t: 
1urnt !::11 l•••to :inth,,ri·td. 

}:.!t1,r,ls ,~•.t l·0 -M1n~n: "I 
"'""t ,·,,:, t.. r•t I: t~uri, with\ 
111~ b\1 r :,ti.I I'll 111.,l<o Aun -.,ou 
r.rt tn"t iu-:1." • • ·•. 

l"l (:r••,•nwad,, att,,r11,:\• RiC'h.ut1, 
l:o:n:'\. ,·.-11•• 1,'i'I ,.,,nt-r. l~~ <h••t.·,1 l 
,~.,:( M:,tinrt!'l, :i,,..:.i,I tlw •~•'' w,,1.1,11 
f.!i.•~· in th~ 1u1n•l'"' ••un:il \\',• ·· J:C'l 
:\ t•• <-i'••r 1 ''!'t-i""''" Iron• . t:1• r,:r 
••fi1ci."I-..'' • • . •. :.,..:'"'.-?:·~-... ~,·•.~ 

. ... Cifo,. W~.slti11::l,;n, (l,;r,,;,i ' j 
"rh:1t rrv1,~r I .. -.~01n,,•, J:,,in:, :;::iti • 
\\·ill lt_. IIOHn·lhint~ : tnufo: ltt th; i · 
~,r.11u:,•m,•ttL ,v,,rl,,._d C'la: i•1 th~, 
,-,·,t(':, or \\":,~h:nr.t,1::. ;u~;l o.,, ..: .. , i 
f•,uh,·r lhi~ 1t•o1-uJ, ,.h:-n ,, \'.';•~t., 
C<t ,~l ft·•l••r;,I «"tu.·r;:~· u!iu·r ,~1tr,l I 
:h:,t !,lat111n ,u,·11:-r" mi•.i·• 11'-'ltl 
lt,1d: :, 11,•n·rn! 1.:;,• t•i the-Ir 1;~1.•; 

1 r,,,. rtr.ul.,r ,·,t,t6'u11·r, . 
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STATEMENT 

of 

INDEPENDENT OIL MEN'S ASSOCIATIO\I 

of NEW ENGLAND 

before 

MASSACHUSETTS JOINT COMMITTEE ~ COMMERCE & LABOR 

January 30, 1975 

Regarding 

PETROLEUM DIVORCEMENT & DIVESTITURE BILLS 

House# 741, 1457 & 3059 

Mr. Chairman, and Members of the Committee 

My name is Wilfred H. Hall, and I serve as Executive Director 

M 

of the Independent Oil Men's Association of New England. This group consists 

of tnc:lependent branded and private branded marketers in the six New England 

states. · In Massachusetts there are 98 I icensed ·distributros. Of this group, 17 

are integrated companies, 51 are independent branded distributors, and'30 are 

independent private brand d!stributors. We appear in opposition to the Divorcement 

and Divestiture bills. 

In the Bay State, we estimate that there are presently about 4,000 

Class 11A 11 stations. That is a station where 50% or more income at the outlet 

comes from the sale of petroleum products • 



• 

-

• 

- 2 -

Although the independent sector - branded and private branded 

marketer - sells about 1/3 (28 % ) of the market in this state, our surveys 

indicate that they do this through probably half of the outlets. This is be­

cause our members are heavier in rural areas than are majors, and in 

these cases volume Is smaller per retail unit. Therefore, 2, 000 stations, 

or 1/2 of the stations In the Commonwealth are represented by the inde­

pendent group. 

Initially, let me point out that our members do not own any oi I 

production. We are marketers. As marketers, we operate through service 

stations in three ways. Sone 17% of members' stations are operated with 

salried personnel. Some 45% are leased to dealers and the balance of the 

stations are owned by dealers or various other types of arrangements~ 

We estimate less than 10% of the Class 11 A!1 larger stations are 

owned by the dealer. Obviously, these bills under question would affect 

our group, since it would wipe out their principal investment in service 

stations, 

We should ask ourselves why more dealers do not own their own 

stations. We believe the answer lies in the following facts: 

1) Establishing the outlet. Be{ore a new gasoline station 

is bui It today, it takes roughly six months' investment in time 

and money. Traffic counts must be made, land is then purchased, 

zoning must be achieved, in most ,cases; plans drawn, and pre­

sented to Planning Boards; components purchased from several 

and stored· unti I needed; plans let out to bid; construction achieveci, 

meeting various building standards along the way - and, eventually, 

the station is ready to sell product. Thus, it takes considerable 

knowledge and investment just to arrive at this point. It also takes 

quite a bit of specialized knowledge not usually available in one 

man's ski fls. 
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2) Training and Operating. 11m sure that members of this 

Committee know that any business requires training and specialized 

sales knowledge. Today, the dealer must have much more knowledge 

than in prior years. First, he must ·be a rr.oney manager, and a 

security manager. Today, he has to understand price control regu­

lations, EPA regulations deallng. with product transfer and oil spl lls •. 
. . 

He- must know how to hire and control men and have considerable 

. mech~nical apptitude. He must know bookkeeping. Usually he gets 

this knowledge from g~tng to school. Certainly,, he will fail unless 

he has training. Also, he needs advert I sing to help him open the 

outlet. He needs assistance to get the service station'into business. 

Usually It .Is. the major or independent jobbers who provides the 

training and opening pl"'omoti_onal · campaigns. 

3) Capita I Reguf rements. It_ costs between $100,000 and 

$500,000 to erect a service station In a metropolitan area today. 

Self service station improvements alone cost about $120, 090. It 

ls usually a major refiner or an Independent jobber who has the 

abf lity to Invest la quarter of this amount ~nd has the credit to 

finance the balance. After this investment for the facilityhe must 

now stock the outlet. In the simplest of no-repair self service factli­

ties the inventory of gasoline and products runs about $9,000. If 

repairs are Involved, the inventory investm~nt could be double •. 

Usually this is accomplished by the m~jor or Independent jobber 

gfving a dealer this credit with a minor investment by the dealer. 

A dealer might put up $3,000 of the·'$30, 000 ca,h needed to build 

and finance the inventory (let alone the $1 oo, 000 mortgage). As 

, you can see, it is doubtful that most dealers starting ln this business 

would have the experience or. the capital to start such a venture by 

themselves. 
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I. But what if we .just turned over existing stations to dealers by 

the requirement of these proposals? There is considerable doubt that 

dealers have the borrowing power to acquire existing outlets--:- even 

044$ 

at depreciated prices that such a law woul_d cause. The law, if passed, 

would cause mass dumping of outlets - depriving our members of funds 

which have been built up by generations of hard work - but would dealers 

be able t:> buy even at reduced prices? 

II. Also, the market is cham~ing. We estimate that up to 1/3 of all 

stations will be self service in five years. This is coming about because 

customers like self service and because they benefit by lower prices which 

stem from lower operating costs. This move will require knowledge of self 

service operation and considerable further investment. 

Also, gasoline station tie-ins with grocery stores and car washers are 

combinations which the public wants. Both require knowledge, investment, 

and backup. So, even if we sold an existing dealer an outlet, would he have 

the knowledge, funds, and backup to move with these changes"?: If not, the 

consumer wou Id suffer. 

Finally, would the dealer be precluded from operating more than one outlet ·i 

If so, you limit his opportunity; if not, then you would encourage development 

of large chain dealer operations --- which is where many think we are head­

ed. Some of our members operate this way now. This is the old Kresge 

principle - you cut overhead by spreading certain costs like bookkeeping, 

building costs, etc. , over several -outlets --- And you wind up marketing 

products cheaper than one outlet can------. Youf<'e now full circle to 

what has evolved in the marketplace. 
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We conclude that marketing efficiency benefits the consumer, that 

this can only come about through the kind of knowledge, accumulation of 

capital, and econ~ies~of scale in operating more than one outlet. Most 

people accept the supermarket concept and would not be wi I ling to pay 
. . 

higher prices necessitated by having all grocery stores buy ·products 

0449 

and market individually, in a single location. This is also true of gasoline. 

We appreciate the opportunity of appearing before you today, and 

hope you will determine that th'ese bills are not in the.public interest; do 

not encourage marketing innovation, and will take away fr~e enterprise from 

our wliolesale.r members. 

\\ 

_ INDEPENDENT 
OIL MEN'S ASSOCIATION I 
OF NEW ENGLAND 

_ .. ~·· 

WORTH PLAZA 10 VAUGHAN MALL • PORTSMOUTH. N.H. 03801 • TEL. 803 · 436-8424 
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CALIFORNIA LEGlSLATUBE-1973-74 REGULAR SESSION 

ASSEMBLY BILL No. ·:1101 

Introduced by Assemblymen Fenton, Moretti,. Meade, Bill - ?, Greene, and Lockyer 

/,~ f1J 
.r~,I February 11, 1974 

REFERRED TO COMMITTEE ON TRANSPORTATION 

An act to add Chapter 7.8 (commencing with Section 21140) 
to Division 8 of the Business and Professions Code? relating 
to franchise agreements. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 3101, as introduced, Fenton (Trans.) . 
ments. 

Franchise agree-

Allows franchised petroleum dealers, notwithstanding the 
terms of the franchise, to purchase petroleum products from 
any available source if the franchisor is unable to supply-them. 

Provides that no franchisor. shall coerce the franchisee to 
deal only in tires, batteries and accessories supplied by the 

.·franchisor. 
Vote: majority. Appropriation: no. Fiscal committee: no. 

State-mandated local program: no. 

l 
2 
3 

The people of the State of California do enact as follows: 

SECTION 1. Chapter ·7.8 ( commencing with Section 
21140) is added to Division 8 of the Business and 
Professions Code, to read: 

--~--
· 2 3101 20 23 
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1 CHAPTER 7.8. FRANCHISE DEALERS FAIR PRAC'fICES 
2 
3 21140. · As used in this chapter: . . 
4 (a) A "franchise', is a written agreement between two 
5 or more persons having all of the following conditions: 
6 ( 1) A commercial relationship of definite duration or 
7 continuing indefinite duration. 
8 (2) The franchisee is granted the right to offer and sell 
9 at retail petroleum products manufactured or distributed 

, 10 by the franchisor. 
11 (3) The franchisee constitutes a component of the 
12 · franchisor's distribution system. 
13 (4) The operation of the franchisee's business is 
14 substantially associated with the franchisor's trademark, 
15 trade name, advertising, or other commercial symbol of 
16 designating the franchisor. 
17 (5) The operation of a portion of the franchisee's 
18 business is substantially reliant on the franchisor for a 
19 continued supply of petroleum products. 
20 (b) A "franchisee" is any person who, pursuant to a 
21 franchise, receives petroleum products from the 
22 franchisor and who sells such products at retail. 
23 ( c) A .. franchisor" is any person who manufactures or 
24 • distributes petroleum products. · 
25 21140.1. Notwithstanding the terms of any franchise, 
26 a retail gasoline station owned or operated by a 
27 franchisee shall not be precluded from purchasing 
28 gasoline or other petroleum products from any available 
29 source if the franchisor is unable to supply the franchisee 
30 with such products. 
31 This provision shall not be construed to permit a 
32 · franchisee to purchase more gasoline or other petroleum 
33 products than may be-allowed by any federal statute or 
34 regulation. ·~·· .. ·;.:: 
35 21140.2. No franchisor shall coerce or attempt to 
36 coerce any franchised retail gasoline dealer to sell only 
37 tires, batteries, and accessories supplied by the 
38. franchisor. A franchised retail gasoline dealer may sell 

. 39 any tires, batteries, and accessories ac; may be available to 
40 him for retail sale. . ~~"C-" '.\~:.: 
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Assembly Bill No. 3101 

CHAPTER 498 

An act to tJdd Chapter 7.8 (commencing with Section 21140) to 
Division 8 of the Business and Professions Code, relating to Fran• 

. chise agreements, and declaring the urgency there~ to taJieelfect 
immediately. 

[Approved by Governor July 11, 1974. Filed with 
Secretary of State July 11, 1974.) 

LEGISLATIVE COUNSEL'S DIGEST 
AB 3101, Fenton. Franchise agreements. . . 
Allows franchised petroleum dealers, notwithstanding the terms of 

the franchise, to purchase gasoline or diesel fuel from any available 
source if the franchisor is unable or refuses to supply them. 

Provides that no franchisor shall coerce the franchisee to deal only 
in tires, batteries and accessories supplied by the franchisor. 

Provides that no appropriation is made for reimbursement of local 
agencies for costs incurred by them pursuant to this act because the 
Legislature recognizes that during any legislative session a variety. of 
changes to laws relating to crimes and infractions may cause both 
increased and decreased costs to local government entities which, in 

. •. the aggregate, do not result in significant identifiable cost changes. 
To take effect immediately, urgency statute. 

The people of the State of California do enact asfo/lows: 

SECTION 1. Chapter 7.8 (commencing with Section 211 .. 0) is 
added to Division 8 -of the Business and Professions Code, to read: 

CHAPTER 7.8. FRANCHISE DEALERS FAIR PRACTICES 

21140. As used in this chapter: 
(a) A "franchise" is any contractual or written agreement 

between a petroleum corporation or distributor and a gasoline dealer 
under which the gasoline dealer is granted the right to use a 
trademark, trade name, service mark, or other identifying symbol or 
name owned by the corporation or distributor, or any agreement 
between a petroleum corporatiop. or distributor and a gasoline dealer 
under which the gasoline dealer is granted the rigbt to occupy 
premises owned, leased, or controlled by the corporation or 
distributor, for the purposes of engaging in the retail sale of 
petroleum and other products of the corporation and distributor. 

(b) A "franchisee" is any person who, pursuant to a franchise, 
recefft't.: ga:i;dine or diesel fuel from the franchisor and who sells sucb­
prodt.,;:fa afrefail. ·· 

·1tA111 
9 ~IOl. 30 46 
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be paid to the treasurer of the county and one-half to the city. 
21140.4. Any person who is injured in his business or property'by 

reason of a violation of this chapter may sue therefor in any court 
having jurisdiction in the county where the defendant resides or is 
found, or any agent resides or is found, or where service may be 
obtained, without respect to the amount in controversy, and to 
recover three times. the damages sustained by him, and shall be 
awarded attorneys' fees together withthe (14.)Sts of the suit. Any acti.on 
brought pursuant to this section shall be- commenced within four 
years after the cause of action accrued. · '. ', 

SEC. 2. Notwithstanding Section 2231 of the Revenue and 
Taxation Code, there shall be no reimbursement pursuant to this 
section nor shall there be any appropriation made by this act because 
the Legislature recognizes that during any legislative session a 
variety. of changes to laws relating to crimes and infractions may 
cause both increased and decreased costs to local government 
entities and school districts which, in the aggregate, do not result in 
significant identifiable cost changes. 

SEC. 3. This act is an urgency statute necessary for the 
immediate preservation of the public peace, health or safety within 
the meaning of Article IV of the Constitution and shall go into 
immediate effect. The facts constituting such necessity are: 

In order to furnish the maximum quantity of gasoline available to 
the public and to prevent increased closings of gasoline dealers 
because of a lack of supplies at the earliest time, it is necessary that 
this act take immediate. effect . 

• 
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(c) A "franchisor" is any person or corporation which refines, 
processes, or distributes gasoline or diesel fuel. 

21140.1. Notwithstanding the terms of any franchise, a retail 
gasoline station owned or operated by a franchisee shall not be 
precluded from purchasing gasoline or diesel fuel from any available 
source if the franchisor is unable or refuses to supply the franchisee 
with such products. 

Failure to deliver contracted, agreed upon, or requested quantities 
of gasoline or diesel fuel within 72 hours of such specified contract 
time, agreement, or request shall constitute an inability or refusal to 
supply a franchisee. Requests for deliveries of gasoline or diesel fuel 

' may be telephoned to the franchisor, except that when the 
franchisee intends to seek gasoline or diesel fuel from another 
supplier pursuant to Section 21140.l should the franchisor be unable 
or refuse to supply him, a request for gasoline or diesel fuel must be 
made in writing to a franchisor at least 48 hours before desired 
delivery. 

Nondelivery of gasoline or diesel fuel, by the franchisor due to 
accident, fire, theft or other similar acts shall not constitute an 
inability or refusal to supply the franchisee . 

If the franchisee sells gasoline supplied from a source other than 
the franchisor, the franchisee shall prominently post a sign disclosing 
this fact to the public on each pump dispensing gasoline or die~el fuel 
purchased from other than the franchisor. The sign shall not be 
smaller then 8" x 10" with letters not less than three inches in height. 

This provision shall not be construed to permit a franchisee to 
purchase more gasoline or diesel fuel than may be allowed by any 
federal statute or regulation. 

0454 

21140.2. From the effective date of this section it shall be illegal 
for any franchisor by any action to require a franchisee to purchase 
only thos.e tires, batteries, and other automotive accessories sold by 
the franchisor. A franchised retail gasoline dealer may sell any tires, 
batteries, and other automotive accessories as may be available to 
him for retail sale. 
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21140.3. The franchisor's executive officer, representative or 
agent of the franchisor who negotiates any contract in violation of 
this chapter or who otherwise coerces a franchisee in violation of this 
chapter shall be subject to a civil penalty of up to fifty thousand 
dollars ($50,000) for each offense. 

Such penalty shall be assessed and recovered in a civil action 
brought by the Attorney General-or by any district attorney, county 
counsel, or city attorney in any court of competent jurisdiction. If 
brought by a district attorney or county counsel, the entire amount 
of the penalty shall be paid to the treasurer of the county in which 
the judgment was entered. If brought by the Attorney General, 
one-half of the penalty shall be paid to the treasurer· of the county 
where the action was brought and one-half shall be paid to the State 

. ,. 
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. :,\:'" · ,, · Treasurer. If brought by a city attorney, one-half of the penalty shall . .-~, 
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. , ~ol\11 ..includes the acts of leasing, to·tbat -penon in civil dama9• 1a _ _:: ·1~. ,,1 •. : ;. ~ :,-r.~·.:::,:, ~;, . 
- ,,- ,. . . . . .. ·.. ,-lftntiDCJ or consigning: can-sa111ount•,equal. t_o tbe SUlll-Of tw~:,·· ~:•'·,,. .. _. · .. ··.·.,,,.,··,.·: 
:;«, :·f· ';: · ,'.: ':''. .·. :,.. > (.2) :The term ~goods" includes any tne-.amount ,of"®~iderat~ pai4»_t~,l _f'~!i\f"::'., ~ p':2.:~·:: "·';~-~ 

[·· . .]·:·:::~, '·.·_ ... ;·\_·:; \"':)?~\}:~o;;::~E~~~=~i=:::y :n- ·:;1:E:~?:ctt~:E:!~~lf '~)l)!~?h/tf ?~!?j{~ 
,.,_.,.,. ·· • ;.:_:·,;· •. ::Cl.uaes a fra«ch1se, license distrib-•w1th -a z•sonable attorney~• fee,: .:;• .. ;;~·· •. 1

.'::•·•·; :":·· :•,~-~-

··••••;::fB~SE~:;;_;~ £~~-~-,:'..;t,~'i{B5t\§~1~~~ 
· .: ·· '·.' ·· '~#·"P8f:tnenhip, -uninoo~ated · the ·dete"'m'l""WJiich. ·th.e'·oasider--•, ··: · .. r-.: .{;·s·•: .. :·•,.·' •. . ·~, 

·;:::'''';i~;:~~:/·t::::::!T1~;;~y:9r-legal·-or·• 2;,wa~:!!~~-~~.~: a~~;:;~5itJct:¥'~'::i~--~ ·.. . :.: 
: : ," ·-J:. :.:::- · ·. '45)~e '-term "''pyramid -1.ales:.-sehema"as. a ,reauJ.t« ·;;t:be failuri'.~ to 1/li'ff\ .' )llf,lt~::f · ... -' .. \ . 

: ·.~:._:,,:,;:;:".~es-any-:planor-operation .for :notice,'6.&~aued of the cancel- · .:·· ,·,f·:,.. ..•.. ,:~-s~:':. ;.: 
· ·.· <//·:· ~·~•le-or distribution of. goods, lation:>r,texmination of a: fr.m,... . -::.'..:~.'.'~~)>;:;;'t.;;'.;'.:":.:~{;r,:;;i):,/ 

.. ,· .,, "'"':1'18~ces, or.other -pi:operty wherein .chiae;-"may insti1.ute 1-egal .. pr~,,>,'• .•"·· ·,·.:.,, ., · .. ,;;. ,,,---.-:-.9,, .. ·. 
"::·::.,s~•-~on for .a.:consideration acqui-res:ings ,undeirthe -.,rovisicms of this' '•;:·.:. ;'K :.;-:~;,.'·::.:~..'.-s~}§'(.'·'·\ 

. . .... ; . >'f~-opportunity to .receive a -pecun- act- against,-'t.he'fran~i.Sol: who Call-. ":_·-,,,,._, 1
; •;_, ,;:,:;t,.; {•;\<··'·· 

•: ... · • ... , . t'.;:; ·.:'.';-;x~ -benefit, whieh .is -.not p,i-imarily ,-Qeled--or~~t~ his .~chi•~•t: ,, .. · .. •.· ~:''.;· .. •. \•;~v.: ;:,;,!'JJ •. -<"(,. 
--._.-· .. ·_.,_.-·. · . . ,: ··'1j::i·'_•,;~:~. ingent ·on_· the volume or qi,um. ti.ty in .. ·the-~ci. ,:cui¼,~. · ·fo,::',.the_ ·. 'Ci. ~~;·.,._, .. •,:·,'i't-",'f'.'. '-''. ""·J· .. :;;· '. 

, :,:.'.' \ ·'~ : · \;• :; ~~?' :::~ ,:.,1Joods, -=:Services,. or -other 'Proper- i:vwhi-cb ,the ::f.:r:am:,tdsor of.1,Jtts ~;:::";. ;~C'0 
• ;,, • '· • • ~~::::;l 

. · ·. . : " ··• :}:.,:, · >:· ~ ,aol4 -:0r -distributed -or to "1le ,,solo ,r.11:es,i~,-:!Cf:,-can, •-.be,::J.ooatef~~,{ , •• ,.lktt~c . ,~. .:-,::-,;, 

:~~,t,•: .:,:;;0r&~~§:f · $a.~e''•f;~,,,,.,.·;.;",, ··· 
:•.,.)1"" . . · .. ,.· c• '.,.-.·. "·.•;:·: ~'.:·:,.,.t'i'l!llbthus, -regardless ,of .-nwnber., "to ·w.i.11,~,-,c,f,,sui-t., and. any eqo.i• ... ,.:,., ;·::..'.•{· _,: ... · 

:lf:;r~(J~Jf ,;;;2:~l"~~I5<E?~~~as;;t~t~~~1{:~ 
·. · ·. ··. ·: ·: ··• .•.: :. ·· .;--; .· ·· ·. :;,_ ..... te:••to ·another .,...erson a license ,-"8ny --:ners·on i_·s ·-"81\"""'"'ed. or. is_ •aod'. . \-;:,:~f.:,·;:::-_~_::-::, · ... ··:t.:.,. -·:\;~:..-!' :·.···•;,·' . '~• C' "r:" ~'=' ~~ .. , .. .,.. ,,,··,..·: :-::. , ... ,·c~.aWre··~ -tradema:rk,-,se,:vJ,ce mar~, ·:to,engage·'in""clllY ,act or ~!l'Ctj.CJe, ·., .,,,. •.... '.., . 

\i'.Jt!{ft{~0:1tt{i~
0
l~~~.:~~~lt,';:~l[~:.~t~f.~ 

, ,·,.•,, ·• '. :· "· .,. ',_:', ·: '~-iOf storage~ ,leased-,aepart- . Se<:t'iOn:..5. ~~1w.Ulillt1!1:-J:: ,, . ' 'Ii;:~;;,. . ' · ,.,,_,,r:• •' •,,.,,, 

·, .. ,~-

. • .··•••• .·. ,ii. • J to ..... . in Wri.,nq •• least n,.._ · · · . ,,>,, . ·. . ;-c;o•;,.,x 
·.·.-.1- ,. t.,_.·; · ·,.• · ·:·:.:.".: · .·· · ,::,• ·:t ty -daya in advance of the cancel..:• · .:, , ·:• .·.;.,;"{::,'.;•;:;;: : .!f·:;.-t::~•-;:·: 

l:i~&7?!i•f .Ji~f 1 ~~~t=f ;;~r )!it"t;t, ··"' , .. ,Jtl~ 
. _:_}..£·• ,,:· ,,,1, :.:·t•: --~ '..franchisee, or tbe 9iving .,of a no .,ii",.i,1 .•.,.-·;•,•·•.·,·.· 

· ,l;"ll9', ','_-· /'v ".,\.-tS:•"• , in · 't'"ti.V-"l' •t••,:7-"i<'ut"I, •" · ;/ · .:, <-'~: .. , ·., ·,. ''•'j'•l,..accou.nt: .or· suf£icient. -:funds ;,., ... •.;;,- .. ;;:•:;••·;, ;, 

'~;~:,i::;:,i;it~<fef ~rz:::;;;:_:J~~~t ~'A~'~?.~~-;~ 



.: ·llQUSE BILL NO. 636 
AS ENACTED BY 

GENERAL ASSEMBLY Of. VIRGINIA 

A BILI. to amend the Code of Virginia by adding in Title 59.1 
a chapter numbered 2.2, containing sections numbered S9.1-
2L7 through 59.1-21. 17, so as to create the Virginia 
Petroleum Products Franchise Act; to defin-, certain terms;·.· 
to provide certain provisions which certain agreements an 

' .. required to contain; to provide how ·such agreements •Y be 
terminated. cancelled or not renewed; to provide for.civil 
actions for violations; and to provide for the dissenn1nation 
of certain informati.on. · 

Be it enacted by the General Assembly of Virgini'a: 
. ._, . 

1. That the Code of Virginia be amended by adding in Title 59.l a· chapter •~ct 
2..2, containing sections numbered 59.1-21~7 through 59.1~21.17, as follows: · 

§ 59.1-21.7. This chapter may be cited as'.the'1'Virginia Petrole•Produ_ cts Fran­
cMs.e Act. 11 

· § 59.1-21.8 •. The General Assembly-_f:fnds-;and declares that sinee. the distribution 
and sales through franchise arrangements of petroleum products in the C0111110nwealth .of_ · 
Virginia vitally affects the economy of the . .State; the pub lie tflteT"est,· welfare. and·: 
transportation, it is necessary to define ·the relationships. and respcnsibiHttes of ·:i. 
p,rties to certain agre8!8ents pertaining thereto.- · - .. , 

. § 59.1-21.9~ As used in this chapt~r, the tenns (a) "distributor• naead :an,v 
person engaged in .the refining and .subsequent sale, consignment or dbtrfbut10fl of ··r. 
petroleum products .to retafl outlets which':it owns, leases, controls or witit<whictt it'.:,: 
maintains a contractual relationship for.-the:Sale.:of such products and shall 1r,c1ude •·'. 
subsidiary or other entity in which such ·person 'has more than a thirty percent. ·befle--'\ 
ficial interest; · • •· · · . · · · . ' , ·l·· . . ' " , ,. 

(b) "dealerfl means any person, othf!r :than an agent or employee: of ,a dfstribuw~i 
who 1s engaged in the retail sale of petroleum products under .a franchise agre_.t .. as · 
defined in this chapter; · 1 

·-: , 

I . 

(c) "franchise" ·or ''franchise agreement" means an agreement express or fmplfed · 
between a distributor and a dealer under which the dealer is granted the right to.Jl'9 : ... _ 

t, ~~- a, tr..ademar-k,..u-ade.name.- serv.:i&IUDU'k,-,,4r other.. t~f¥.;;\ftl .,A,YlbOl.._or,,MllltL.....W,f~~,c.~) 
distributor, or an agreement between a distributor and a dealer by which tne detfe.'-· ·fr· · • 
granted the right to occupy premises owned, leased or controlled by the distrilmuw. ftW · 
the purpose of ·engaging in the retail sale of petroleum ~cts of the d~ti .. i·Ot.lW; -~ , 

···-:·· <·', 

(d) "engaged in the sale of petroleum products .. means., in ·the cue of .a dealer, 
that at. least fifty per centum of the gross revenue is derived fJ'OID su~h sale; · · · 

(e) . "retan II means the sale _of a product'.·for. purposes other than resale; 

(f) · "retail outlet'' means the pr.emises<~tl'..,,1,-n• 1-rn• 
' "':,, 

'-:-o , 
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(g) "person" means person as defined in § 1.13-19 of the Code. 0457 

§ 59.1-21.10. Every agreement between a distributor and a dealer shall be 
subject to the following provision, whether or not expresly set forth therein: (a) 
The dealer may agree, but in the absence of an agreement shall not be required, to 
keep his retail outlet open for business for more than sixteen consecutive hours per 
day, nor more than six days per week; provided that this subsection shall not be con­
strued to prevent any retail outlet being open when required to be open to cooform 
to any State or federal law or regulation. 

(b) The dealer or distributor shall have the right to cancel any such·agree­
ment until m1dn1ght of the third business day after the day on which such agreement 
was signed, b~ giving the other party to such agreement, in person or by certified 
mail, written notice of such cancellation; provided that any money, equipment, or 
merchandise loaned, sold or delivered to the dealer are returned to the di$tributor 
for full credit, together with delivery of full possession of the service station-
location to the distributor. · · 

(c) The right of either party to trial by jury or to the interposition of 
counterclaims or crossclaims shall not be waived. 

(d) In the absence of any express agreement; the dealer shall not be required 
to part1c1pate financially 1n the use of any premium, coupon, give-away or rebate in 
the operation of his retail outlet, provided that the distributor may require the 
dealer to distribute to customers premiums, coupons or give-aways which are furnished 
to the dealer at the expense of the distributor. 

(e) No transfer or assignment of a franchise by a dealer to a qualified trans­
feree or assignee shall be unreasonably disapproved by the distributor; 

(f) The term of the initial agreement between the distributor and the:dealer 
relating to specific premises shall not be less than one year; the term of the 
second agreement between the distributor and the dealer, relating to the same premises, 
shall also be for not less than one year; and the term of all subsequent·agreements 
be~ween·the distributor and the dealer, relating to the same premises, shall not be 
for less· than two years; provided that where the distributor is the lessee of the 
premises, this subsection shall not be construed to require a term of greater duration 
than the remainder of the term to which the distributor is entitled under its lease 
without regard.to any renewal rights which the distributor may have. 

§ 59.1-21.11. (a) Any person who vi~lates any provision pf this chapter shall 
be civilly liable for liquidated damages of five hundred dollars, plus provable dam­
ages caused as a result of such violation, and be subject to such other remedies, 
legal or equitable, including injunctive relief, as may be available to the party 
damaged by such violation. Sucb. . .action shal 1 be brought in. t)le_ circuit court of~f;I ~.: 
ju~isd1ction wherein the franchised premises are located. 

(b) No action may be brought under the provisions of this chapter f~ ..... a cause 
of action which arises more than two years prior to the date on which such action is 
brought. 

§ 59.1-21.12. In the event of· any termination, cancellation or failure to renew 
whether by mutual agreement or otherwise, a distrioutor shall make or cause to be made 
a good faith offer to repurchase from the dealer, his heirs, successors and assigns, 
at the current wholesale prices any and all merchantable products purchased by such 
dealer from the distributor; provided, however, that in such event the distributor 
shall have the right to apply the proceeds against any existing indebtedness owed to 

e 
• 



• 
him by the dealer and provided further that such repurchase obligation is conditioned 
upon there being no other claims or liens against such products by Mon taeltalf of 
other creditors of the dealer • 

§ 59.1-21.13. No distributor may directly or indirectly through any officw, 
agent or employee, terminate, cancel or fail to renew a franchise without having ftr$t 
given written notice by certified man to the dealer at least sixty days in advuce, ef 
such termination, cancellation, or failure to renew; provided, however, thatwien ta 
cancellation, termination or failure to renew is based upon (1) voluntary aba~t 
by the franchisee of the franchise relationship, or (2)conv1ction of the franeh1He"Df 
an offense involving moral turpitude, the aforementioned cancellation, tenainaticm or­
faflure to rertew shall be effective immediately upon notice given by certified man 
to the franchisee at his last known address. 

i 59.1-21.14. A distributor shall disclose to any prospective dealer the foll• 
. 1ng i'nformation, before any franchise agreement is cc~luded: 
/ . , 

(a) The gallonage volume history, if any, of the location under negotiation for 
and during the three year period inmediately, past or for the .entire period for :1'idcn 
the location has been supplied by the distributor, ·whichever is shorter; · 

(b) The name and last known address of the previous dealer or dealet"s for the 
last three years, or for and during the entire period which the location has been 
supplied by the distributor, whichever is shor·ter. 

(ci) Any legally binding comitments for the sale, demolition or other dispast-
tion of the location. ·· · · ·· · · · 

, (d) The training programs, if any, and ·the specific goods and srnces the· 
·distributor will provide for and to the dealer ... · . . · .· 

(e) Full disclosure of any and all obligations which will be required .of t~ , 
· dealer. " 

(fj Full disclosure of all restrfctions,on the:sale, transfer, and tenrination · 
of the agreement.. · 

§ 59.1-21.15. Nothing in this.chapter- shall be construed as Hnrlting the· 
authority of the Attorney General under the provisions of i 59.1-68.2. · 

§ 59.1-21.16; The provisions of this chapter shall be applicable to franctttse 
agresnents entered ·1nto on and after July one, nineteen hundred seventy-three. 

' ' 

~ · - i 59~1-21. 17. Each and every application and piovision of this cttato-ttr 
able, and if any provision or application hereof is held invalid by a r-n11,.-r: 
no appeal may be taken, the remaining provisions and applications of -tb'.l-s:1tllBltllP 

• remain in full force and effect. . ·•··. . · • ·· .. 
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/,,, ".ii' 4 •• . •-. t•l.'••~- .,... 'T, I"•~ r - l;t •• .._ 
.,.Ri/ • r ,1 ; •' It h'' t •' ''li, ,"c,u· 

-'"V";'--.'.: ii.,, i i~:·::: .. ~•,· ,,-.•-, ·1~~ ~- ,Jt\ ··~,; ,"t, 

Mary~nnd lli ve>trmm~nt lH 11 (Conti nut~d) . '' :, f ,,', :,:u .. :I:;l;r1,~;~:t<t{} 
. , . . , ~/ · ' ' \..", , J':;I'\•,','·:-: I '~ ~i 'l\ :•;\ ',.:~ i 

· i .:: ·::\::·· ; , ·T .. ::' - · · \:,r:::.: :": .. :·~ ~(td\'. __ :~tf 
'.,.. . for sale any gasoline; other motor.vehicle fuel~, or·s,,ccia1·' ', .. 

· . f·uels under whatever name designated for power and ·hc.1nting :, : 
···· · .. · ·/._ p1;1rposes shall file with the· Comptroller of the 'l'reasury ; · 

· · :~:·-~,.,a declaration or stntcmcnt. that they desire to sell such ·. ·,c · 1; 

> · ·,,- products in this· St.:itc and shall futn inh thn nnmn, brand , ?5: 
.::;·',;or tradcm.irk nf tlw product:-;·wh-ie"'h tlwy clc:d.re to ncll · :/· .. J. 

••• : '. : 1 ,_ ::. toglithor with the name and· adLln:fis. of. t:ho :· tnlPl'~ i or I 1,c•rtmf ~-1· ~.; .. _ 
, and .that all such products arc 1n ·conformity wt th tho ::": ;:,' J~~I: 

s~ocifications established l>y the Comptroller of tho ·: ·. !:.·; \?:.~··\ 
Treasury, as purchased from the suppli<!r and he will make \: ; ; · "' 
no ~lteration to any such product received from the supplier~: ·:" 

. ' ' ;, ' \ . , , ' :• , • , • ' • ', . C • ' ' ' . ' ' ' : t }n • ••·/ .C ,', 

·•-~-. ·, .· . . ·on AFTER ,lULY .1, 1974, ·NO PROOUCEn on REFINER · i .. >-.• 
OF. PETROLEUM PRODUC'l'S SHALL OPEN A ·MA~TOH llRAND, SF.CONPAHY ·•· i -'; 

.. BRA..~D OR lUBRANDEO RETAIL SERVICE S'l'A'l'ION IN· 'l'UE STATE OF ,-; . . 
/ 

. ''MARYLA&.'1D, Ai.~O OPER}\TE IT. WITH COMPAHY PERsommL, A SUBSIDIARY · .. : 
· • · COMP&~Y, OR A_ COMMISSIONED AGF.i-l't. :,; . · ·· t·< _,i:r~~i:-~~f :y~;.y 

. . ,_, ··:·, '~,:•.·'. '·< ··:: '··.\Jf:·:·•'.•· 'Oc.t 

... ; (C) 1\FTER ·JULY 1,. 1?75, NO PROOltCf!R on RRFINER •. ··~ · ;: 
·1 

OF Pt!'rkOL1mM PRODUC'l'~. !WALL OPi'.:nNrr-: .. 1\ Ml\,JOH IWl\tll>, mx:oNUARY '/ 

. I 

.. , 
:.•./{ 

.. BRAND, OR U .. iBHJ\NDED RE'l'AlL si-:riv ICE. f;•t'J\'I' t OiJ HI' 'l'IU-: f!'l1 /\'r1•: 01••· .. 
'',,-\· MARYLAND, WITH COMPAt'JY PERSONNEL, A SUBSIDiARY COMPAilY, Olt · >· .. _:{i' 

, . , _·_:· .. :JJ:);, ~--COMMISSIONED A~ENT.. ._ ;~:- · ; \,.:"1t,~,?· :-~i}/(~ 
. . . . .. . . . ., . . (0) EVERY PRODUCER, REFINER, OR WHOLESALER- OF: · .,-.· 

& . , 
1

( •• ;/~. : _ .. PETROLEUM PRODUCTS SUPPLYING · GASOLINE 1\1'10. SPECIAL .FUEt.S TO i · ·:·.· . 
• : ' .. ' ~; ,": !; RETAIL SI·!RVlCE S'L'l\'rlON. m;:;\f,ER5 Stll\LT, F.X'rF.ND ALI, VOLUNTARY .:::· 

. . ' ·,. ALLOWANCES U~I-f:'Olt.~lLY -'l'O ALL Ri:;'l'l\l I, Sl~INlCl:: f;'!'J\'l'TON l>F.AJ.f!Rfl 
.-SUPPLIED. . ; . ,::i 1,C . . 

,.:,:,; 

.'. l : ·: <: (E)>·-EVERY PRODUCER, REFINER, 'OR WHOLESALER OF 
: _. .PETROLEUM PRODUC'l'S SUPPLYING GASOLINE ANO .SPECIAL FUELS '?Cf 

,,_:.RETAIL SERVICE STATION DEALERS SHALL APPLY ALL EQUIPUNT . 
.. '.'.. RENTALS Ui:'HFORMLY TO ALL RETAIL SERVICE STATION. pEALERS ,. ~: _ • 

·-,;:/:>.SUPPLIED. .,- ,_. ·,..·.'.!.>,: /°: _ ,_. ) __ .. ··.: .... . : ... ,:··i:\~.?}~(~r:t{\ 
.. , ~- . . . (F) EVERY PRODUCER, REFINER OR WUOLE!SAI.ER OF ·; ... .. 
<,'/,._" '.• ' PETROf,.EUM PRODUCTS SHALL APPORTION .W•JIFORMLY ALL C'-.ASOLINE , ·· 

_;· _:·.'.::_ ·. t\·.l\liD SPECIAL FUELS TO ALL RETAIL SERVICE STATION t>EALERS ... ~: .. ~ 
. · /; . .- .. ~ ... DURING PERIODS OF SHORTAGES ON AN EQUITABLE BASIS, AND _ 

,, , :, . SHA~l., ilOT"'.-DISCRIMINATE AM01'f6·· Tiffi DEALERS IN THEIR ALLOTHI2l'fS,, -~ >~ ; 
' ' ' .. ··: ; :: . : .:ii: . ., 

'(G)··- ·TnE COMPTROI,Lr!R MAY ADOPT nut:cs on RBGtJLATt~s- · · · 
:,, ; · .. , '' DEFittING TUB ·CIRCUMS'r ANCES IN. WlilCll '/\ PRODUCER on llf.FINRR. " 

TeMPORARILY MAY OPEMTF; A PREVIOUSLY DEALER-OPERJ\'rF.n 5'1'-NttON • 

. 

r 
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: _,· ·<··\·.,. (11) THE COMPTROLLER MAY PERMrl' REl\SONARU~ 
_, 'A' . ,. f!XCEPTIONS 'I'O TUE DIVESTITURE OA'l'eS SPECIPilm UY ·rnIS 
~ .,. ~. SECTION AFTER constOBRING ALL Of'"'l'UE REI.l~Vl\N'l' FACTS AND 

' , ':\, "' ~ACII ~NG m:Af;ON/\BL\ ~Or~tr~.lS' nAStm Ul'O\?~s:,:. t~T~ \~ • , ,) i ~i'i1~ .. ·-

· -·-.· -~::r;- \:; .';_(.·'. •'._- _::_~~,.,~-~;.:\-.;•.---.~J.._·.,· ,,, .... t~ •. , • .,_~ .. i--1 __ -::;1~ ___ {•:~ __ .,._,_ ::t.:1 •·~-;:- .rt ~,r .. :,_ ~.:;t.(t:.f ~;.. p;,'Jr~ .,._,~ 1l:~··· ~;~_-_,Jt-1_··.·.·•:~ .... t<~ 
; ~~',•~,/:'.•:• '.?~\\',/~•'• • r ; ·• . • ;i.f. •. Jl • ~ 1 • ' !,-• •qj • < 

. '' SEC'tJON ·;::·, ... ,~;;; :~·~,,_;;·~~; f'tJH'l'HT•:n i~1'J~~,:~.~-:, ·,,h~t: "f ·.-, .. ··:.>Srl~:"!:;:t.r:-;j~ 
'tbi.s Act shall take'effcct· July l, 1971\ · ' · ,, .~r •. t::;,t;~.;~i-+1 

· : r ., .. :: ~ , . ,; . . \,,. ), ·'.; t:,: :-J,;r j;:,;\ / .. : lr:l;,:: ~~: ;f :: :cid;ii)~tit~{tir~ 
• .... , . . , , . • s. , .... ., ·, ,:,, ,',;)r-.;1,,V,,.- .~... • .• ,,, .,. •· •• 1·••.,Jfi .. ~ .,~ •,.;;. .,.,j ·• ~ ,::-,;,ft-·.•i•·~•)i.--;·- •.. 

,. ·.; ,. , _,.,,..,.·ii-;,,..,;!,.-~ • ,h, ·;r~, •• ~,pde=,i"""' ... :·r~ ',. _.. •: \ ;,,, 'I!::,-~~~;.':.. .. ,•'( J.<~\~\,>'.'1.ti~·'l-f.~ ~- i, ,t,·:tr •'i, 
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