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The meeting was called to order by Chairman Robinson at 2:15 P.M.

MEMBERS PRESENT: Mr. Benkovich
Mr. Demers

Mr. Getto
Mr. Harmon
Mr. Hickey
Mr. Moody

Mr. Schofield
Mr. Wittenberg
Mr. Chairman

MEMBERS ABSENT: None

SPEAKING GUESTS: Patti C. Beldon, General Contractor _
George Vargas, representing 9 major olil companies

Herb Nye, Nevada Service Station Association
Gary Nelson, Nevada Service Station Association
Assemblyman Karen Hayes

The purpose of this meeting was to discuss the following measures:

AB 6

_AB 44

AB 234

AB 265

AB 279

Action taken on AB 308
Action taken on AB 6

Action taken on AB 234
Discussion commenced with AB 6 which:

Provides penalties for possessing, buying, selling,
receiving, or offering for sale any motor vehicle
or any part thereof whose identifying number or
mark has been altered, removed, or concealed.

Mr. Wittenberg at first thought the bill should be amended to
include "major component part" but decided there could be a
legal question of what would be considered a major compenent
part and felt it best to not specify.

Mr. Benkovich was concerned about the felony provision in the
bill and thought it should be changed to a misdemeanor.

Mr. Demers commented that contrary to his original understanding,
this bill was not reguested by the Metropolitan Police of Las
' Vegas. Rather, it was requested by an individual on the police
force. He also felt there would be difficulties in changing the
felony provision to a misdemeanor because a felony involved a
theft of anything over a certain worth and he didn't feel they
could pass this bill as an exception to this definition of felony.
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Mr. Demers then moved that AB 6 be "Indefinitely Postponed".
This was seconded by Mr. Benkovich and unanimously carried the
committee.

Discussion then went to AB 308 which:

Regulates mobile home parks and provides for
mobile home warranty.

There were amendments from Mr. Dreyer that were presented to

the committee as well as amendments from Mr. Hoy. Copies of

both sets of amendments areattached hereto. Mr. Hoy's amendments
were not accepted by the committee while Mr. Demers moved that
Mr. Dreyer's amendments (No. 4560) be adopted. This was seconded
by Mr. Harmon with all committee members in favor with the
exception of Mr. Wittenberg and Mr. Getto who were not in favor
of the adoption of these amendments. Much discussion ensued.

Mr. Benkovich was concerned about the mobile home park owner

as a businessman and felt he should be able to get rid of someone
who is a nuisance without going through the provisions in this
bill. He felt this bill would shackle the park owner and wanted
the bill to read a contract could be . terminated ‘without written
notice within 3 to 6 months by either party. Mr. Demers said he
would then be concerned about the owners of older mobile homes
being put out of parks so that a certain rating of the park could
be maintained. Mr. Demers favored passage of this bill. Dr.
Robinson was concerned about the written notice of rules which
would not be effective for six months. He felt this was a long
time. Mr. Benkovich added that all the mobile home park owners
in his district were against this bill. Mr. Wittenberg wondered
if these problems could be handled by Consumer Affairs. Mr.
Hickey said that is the reason this legislation has come to a
head because of these problems remedied in AB 308 which have been
occurring and the Consumer Affairs Division did nothing.

Mr. Demers moved that AB 308 be "do passed as amended". This was
seconded by Mr. Harmon and resulted in the following committee
vote:

YES NO NOT VOTING
Harmon Getto Benkovich
Schofield Moody
Hickey Wittenberg
Demers Robinson

AB 308 failed to pass out of committee.

Discussion then went to AB 279 which:

Provides certain controls over Employment Security
Fund and transfers revenue source to Unemployment
Conpensation Fund.

Mr. Hickey presents proposed amendments to this bill as well
as a letter written by Floyd Lamb during the last session with
regard to the Employment Security Fund. Copies of both these
items are attached hereto.
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After some discussion, Dr. Robinson said action would be deferred
on this bill until after he and Mr. Hickey could get together with
Barl Oliver to see if he: concurs:with these proposed amendments.

Hearing was then commenced on AB 44 which:

Provides for payment to person making repairs to
property covered by insurance.

Patti C. Belden then spoke as a proponent of this bill. She and
her husband own and operate J. Belden Construction Company of
Las Vegas. She read her testimony of which a copy is_attached
hereto. In essence, their company specializes in insurance
repair work and have been plagued with many problems, the most
pressing of which include:

1. The extreme length of time between the contractors completion

of work and the insurance company's issuance of the draft.

2. The totally ambiguous manner in which drafts are issued and
forwarded.

3. The extreme difficulty in obtaining a mortgage company endorsement.

She said AB 44 is a beginning to alleviate these problems but she
did have some proposed amendments were were:

1. Sec. 3 #1, complaints should be filed with either the commissioner
of insurance or the commissioner of savings and loan.

2. Sec. 3 #3, the limit of $300.00 punitive damages a contractor

may collect in court should be removed from the bill.

3. All mortgage companies conducting business in the State of

Nevada should be required to be licensed with the Commissioner

of savings and loan.

4, All mortgage companies should be required to have a "Reliable
Managing Employee" (RME) within the state lines and that person should
be authorized to inspect the repairs and endorse, for the company,
drafts up to and including $1,500.00.

She said the important thing is the amount of the drafts and how
long they have been outstanding. The whole problem is one of total
disorganization and this really is the idea of the whole bill.

She said because of the time and added expense they must go to in
order to obtain these drafts forces them to raise their bids on
jobs. Therefore, insurance costs go up and consequently their
premiums go up. She added that the lien laws are not utilized too
often by contractors because they cost too much and do not always
mean they will get their money.

Dr. Robinson questioned the two week time limit in Section 2, Line
11. Mrs. Belden said this was not in the bill when it was presented
to the bill drafter and she did not believe it should be in the bill.

Mr. George Vargas then spoke in opposition to_AB 44 representing the
American Insurance Association. He said in looking at the provisions
of this bill he was at a loss to understand what was being attempted.
He said it appears to be a problem with mortgage companies. He
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recommended some changes in the bill. In Section 2, Line 4,

he suggested this should read "...within 30 days after receipt

of notice by the insured...". With regard to comments made about
failure to make out drafts in accordance with requests, he couldn't
understand why that would not be a rather easy situation to remedy
unless the request is from the assured or a named assured. Then,
of course, the contract is with the named assured. That may be

an assured and a mortgage company as their interest may appear

but they are the contracting parties and unless they request the
draft be made out to somebody else, the insurance policy being

a contract is between the insurance company and the assured.
Likewise, the situation of repairs should be signed by the insured
because that is the person who is a party to the contract and

who must be satisfied. Going on with the draftsmanship of the

bill itself, with regard to provisions that a complaint may be
made to the Insurance Commissioner, he commented that the new
insurance code provides adequate recourse for any insurance

company and provides penalties for any insurance company who

does not comply with the code's provisions or with the provisions
of its contract of insurance. He then referred specifically to
Section 3, Subsection 3. He said this provision for taking

action can already be done without this bill. As for the punitive
damages provided for in this bill, he was concerned that attorney
fees was included because provisions for attorney fees are already
provided for under NRS 18010. He thought there was a real danger
in the provision of $300 punitive damanges. Generally, a breach

of contract does not carry with it punitive damages. There is a
general statute that provides that punitive damages may be recovered
in certain instances and these instances are malice in fact, or
oppression or things of this nature. He did not think it a good
idea to start providing for punitive damages in various types of
breach of contract. He strongly recommended that if this bill

was to be passed that this provision for punitive damages not

to exceed $300.00 be stricken. He concluded by saying again that
this appeared to be a problem with mortgage companies and if this
were the case, the measure should direct itself to mortgage
companies rather than insurance companies where there already

is sufficient and adequate remedies both in the commissioners office
and the courts to enforce the compliance of their contracts insofar
as the insurance companies themselves are concerned.

Discussion was then taken up on AB 265 which:

Requires good~faith performance of franchises
between service station operators and petroleum
distributors and provides sanctions for any
breach.

Mr. Herb Nye spoke in favor of this bill. He first read a
statement made by Charles Benstedt, Executive Director of
National Congress of Petroleum Retailers, before the committee
on Commerce of the U.S. Senate on March 19, 1975, a copy of
which is attached. He then read a statement from the American
Petroleum Institute Marketing Affairs Committee Meeting in
Houston, Texas on January 22, 1975. A copy of this statement
is also attached.
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Mr. Nye commented that Mr. Benstedt's statement to the U.S.
Senate committee were directed to the East Coast but that
there was a definite trend being established. Heé said these
situations represented some of the ways the companies are
getting to the dealers. They are putting economic pressures
on the dealers that are very severe. He felt this bill would
do a lot to alleviate the problems afore mentioned; however,
he did suggest some amendments:

1. In Section 2, Subsection 2, he suggested inserting on
line 8: ...means a written or oral agreement...

2. On Line 34, Section 4(b), he suggested 30 days be
changed to 90 days.

3. On Line 44, Section 4, Subsection 3, that crime be
changed to felony.

He also stated that a dealer should be compensated for the
goodwill he has established at his service station.

With regard to short term leases, he felt leases should be
for a five year duration with perhaps the first year being
a probationary period.

He also felt the company should buy back merchandise or
inventory which they have force the dealer to purchase.

He mentioned if a dealer is forced for some reason, he is
left with nothing when in other businesses, when you sell
a business, you sell your inventory but you also sell a
piece of the business. He said in a case where the dealer
dies, the widow is left with nothing.

Mr. Demers asked Mr. Nye if he preferred a franchise or

no franchise at all. Mr. Nye said he preferred a franchise

and added that the only time it is bad is when it is a one
sided arrangement. He said they do want controls from the

0oil companies because they do not want bad dealers. What

they don't want is for the oil companies to come in a shut

ten dealer stations down and replace them with one company
owned station to take care of all that business that previously
went to the dealers.

Mr. Gary Nelson then spoke in favor of the bill. He owns a
Union 76 station in Las Vegas and has worked for Union 76 for
14 years. He spoke about how an oil company establishes a
relationship with a dealer. He said the crux of the problem
is the dual role of the landlord/supplier. The company wants
the dealer to buy his TBA (tires, batteries and accessories)
and uses the lease contract as leverage to force the dealer

to purchase these items from the company. He would like to see
more put into the bill to protect the dealer from unscrupulous
practices by the o0il companies by forcing a dealer to buy this
merchandise. He spoke of the Arizona law passed last year
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commenting that it provides that a written contract be supplied

the dealer 72 hours signing this contract because of the volume

of literature he must go through and for which he may want to

get the opinion of an attorney. Presently, he is given about

30 minutes to digest such extensive material. He would like

this considered as an addition to AB 265. He added that under

the Arizona law, it is specified that certain things must be included
in a contract.

Mr. Demers commented that there seemed to be a major loophole
in this bill in that all sorts of restrictions are being placed
on franchises however, there is nothing in the bill prohibiting
0il companies from setting up their own gas stations. Mr. Nye
commented that they would get a tremendous amount of flak from
the o0il companies so they just wanted to protect the franchise
the best they could.

Mr. Nelson went on to say that he thought a written contract should
be required and that it cannot be terminated without adequate notice
and should give cause and give him time to correct it.

Karen Hayes spoke briefly saying this bill was to be patterned
after the Arizona Law when she took it to the bill drafter so
she would be in agreement with any amendments along the lines of
the Arizona bill.

Mr. George Vargas then spoke in opposition to this bill. His
remarks were directed to the proposed bill as is, not to any
amendments. He commented that he had just phoned Mobil 0il and
was advised they have no company operated stations in Las Vegas.
He advised the committee of the number of stations in Nevada
represented by the nine major oil companies and how many of
them were company operated:

# Co. Operated

Standard 106 5
Exxon 40 0
Texaco 109 0
Shell 58 3
Gulf 15 0
Union 91 0 (81 dealers, 10 jobbers)
Arco 77 0
Mobil 46 0
Phillips 41 9

583 17

A number of stations that carry the brands are jobber operations.
He said as he understands it, a jobber may buy products, gasoline
and such, from the company and the jobber puts it in his bulk plant
and he in turn has stations he may operate or which he may lease
out to others. The Phillips situation with reference to oral leases
is a jobber situation, it is apparently not a Phillips situation.

Mr. Vargas said this bill was certainly an evidence of special
legislation. The companies of Nevada figure that today to build
a modern station and get it started costs $250,000. Dealers are
taking over a $250,000 facility with very little investment on
their part.
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Mr. Vargas stated that legislation must act in the furtherance of
the public health, welfare, safety or morals. If legislation is
not grounded on that basis, it is unconstitutional legislation.
The rights of the individual give way to the public rights in
general. He went into detail about these grounds for legislation
and the fact that there have been cases ruling similar pieces of
legislation unconstitutional. A copy of much of his testimony

is _attached hereto including a court decision in In re Martin
regarding gasoline tank deliveries and a _court decision of

Exxon vs. Conner and a testimony of Dr. Theodore Levitt regarding
Divorcement/Divestiture Legislation. He said the bill has some
very vague provisions in it, specifically, for example, on page
2, line 5, "good cause" is not spelled out or defined and leaves
a very wide and vague area. Also, on page 2, line 19, "Unreasonably'
reduce and on page 2, line 23, "unreasonable" restrictions, are
both very wvague terms.

He said normally, a Legislature would not enact & solution. for
which there is no problem. He said in listening to the testimony,
he understands that a jobber, not an o0il company individually,
called his dealer saying he could not go to a meeting. Testimony
has not disclosed that any oil company has done this. If they
did say dealers could not engage in free association among other
station operators, they would be up before the Federal Trade
Commission and the Federal Anti-Trust Act. So if there are no
problems with the o0il companies, then there should not be blank
or vacant legislation on it.

With regard to Section 3, Subsection 2, it says a "distributor"
may not fail to act in good faith in performing or complying
with any term or provision of, or collateral to, a franchise.
Mr. Vargas commented that this could be construed to mean the
other party to the contract besides the distributor could be
permitted not to act in good faith, etc.

He then spoke about Section 6, line 4 on page 3 which provides
for all. notices required of the service .station. operator or
distributor under section 4 or 5 of this act to be given in
writing. However, he said, in looking at sections 4 and 5,

he cannot find anything concerning for which the operator is
required to give notice.

Mr. Vargas said the whole guts of this bill is exceedingly
one~sided special legislation.

With regard to line 43 on page 2, providing that written notice
must be given where the alleged ground is the conviction of the
service station operator of a crime..... Mr. Vargas commented if
the operator commits a crime for which he is put in jail, this
must still, under this bill, require written notice even though
he is no longer on the job before he could be terminated.

With regard to Section 4(a) noncompliance with the franchise and
the allowing of 10 days to correct such noncompliance, Mr. Vargas
commented that there could be violations that could not be corrected.


dmayabb
Asm


Assembly

COMMERCE COMMITTEE

MARCH 24, 1975

PAGE EIGHT ekl

Mr. Vargas felt there was ample remedy for the service station
dealers in the courts and in Washington.

He spoke of Section 7 saying there was no need for such a provision
because the courts are open for this very thing today. He said
they would add no independence to the dealer at all. With regard
to Section 7, Subsection 3, he made the same comment here regarding
attorney fees that he did in his testimony on AB 44 .that this would
be another bill specially providing for attorney fees when there

is already a statute that defines these fees.

He then added that his secretary had just talked to the counsel
for Phillips 0il Company who advised her that Phillips has no
oral agreements (this does not include jobbers).

In order to clarify the jobber situation, Mr. Vargas said with
reference to the retail service stations, they may be company
owned and operated, and there may be a situation where there is

a lease taken by the company and then leased back to an operator
(this is called a 3-way). Or, the company may own the property
and lease it to the operator (this is called a 2-way). The

jobber situation is entirely different. A Jjobber sets up his

own operations. Normally, he has his own bulk plant. He has his
own transportation equipment and he buys products from the company
and what he does with those products after he buys them is his

own business. He is permitted to set up his own stations or to
lease out to other people and to use the brand name of the product
he buys.

He concluded by saying that if the Legislature is going to .get into
regulation of every kind of business, there will be a lot of trouble.

Mr. Demers stated that before any action is taken on the bill,
the committee should explore the relationship of a jobber, company
and distributor.

Dr. Robinson said he would assign a couple committee members to
work with Mr. Vargas and a representative of the station dealers
to look at the bill and possibly come up with needed amendments.

This concluded the hearing of the afore mentioned bills.

Mr. Wittenberg volunteered to work with Mr. Dreyer regarding

AB 308 to work out something acceptable to come back to the
committee with and he said he would entertain a motion to
reconsider AB 308. He added that the committee was not expressing
dislike for the bill itself but rather for the bill in its present
form. Dr. Robinson concurred and added that he knows that the
problems in this area are serious and hopes something can be
passed even if just for Clark County. He said he would 1like to
see more to protect the park owner. Mr. Getto, Mr. Harmon, Mr.
Benkovich will work with Mr. Dreyer and Mrs. Hayes.

Mr. Wittenberg moved a "do pass" on AB 234. This was seconded
by Mr. Demers and carried the committee unanimously.

With no further business, the meeting was adjourned at 5:30 P.M.
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Bills or Resolutions Counsel
to be considered Subject requested*
AB 44 Provides for payment to person making

repairs to property covered by insurance.

AB 234 ,” Technical amendment conforming section
¢ 53, chapter 530, Statutes of Nevada 1973,

0
0 to section 9, chapter 747, Statutes of Nevada
1973.
AB 265 Requires good-faith performance of franchises

between service station operators and
petroleum distributors and provides sanctions
by any breach.

AB 6 ’Sr Provides penalties for possessing, buying,
selling, receiving, or offering for sale
any motor vehicle or any part thereof whose
identifying number or mark has been altered,

'(v{ removed, or concealed.

AB 279 Provides certain controls over Employment
Security Fund and transfers revenue source
to Unemployment Conpensation Fund.

°

*Please do not ask for counsel uniess necessary.
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SUBJECT AB 6 - Provides penalties for possessing, buying, selling,
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MOTION:
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AMENDMENT TO AB-6
0334

Section 1. Chapter 482 of NRS is hereby amended by adding thereto a new section

which shall read as follows:

1. It is unlawful for any jérson knowingly to have in his possession

any vehicle or any major camponent part thereof bearing a serial or vehicle identi-

fication number amanufacturer's number from which the number has been removed,

defaced, destroyed, obliterated, altered or concealed unless the department has

given written authorization for the condition or such person reports the condition to the

department within 10 days after it has care to his knowledge.

2. A person shall not buy, receive, dispose of, sell or offer for sale

any vehicle or any major camponent part thereof bearing a serial or vehicle identi-

fication number or manufacturer's number knowing that such number has been removed,

defaced, destroyed, obliterated, altered or concealed unless the condition has

been authorized in writing by the . department.

-Section 2. NRS 482.540 is hereby amended to read as follows:

482.540 1. RAny officer of the Nevada Highway Patrol or field dealer in-

spector of the Vehicle Compliance and Enforcement Section of the Registration

Division of the department, sheriff, deputy sheriff or police officer, without a

warrant, may seize and take possession of any vehicle which is being operated with

false or ficticious reogistration, or registration which has been cancelled, revoked

or fraudulently obtained or which the patrol officer, field dealer inspector, sheriff,

deputy sheriff or police officer has reason to believe has been stolen, or which

bears any motor number, manufacturer's number or identification mark that has been

defaced, altered or obliterated. ) \
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2. Any officer of the Nevada Highway Patrol so seizing or taking

possession of such vehicle under the conditions described in subsection 1, shall

immediately notify the Nevada highway patrol of such action and shall hold the

vehicle until notified by the Nevada Highway Patrol as to what further action

should be taken regarding the disposition of the wehicle.

3. BAny field dealer inspector or other officer seizing or taking

posseszion of a vehicle under the conditions described in subsection 1, shall

immediately notify his agency and the department of such action.

ection 3. NRS 482.553 is hereby amended to read as follows:

482.553 1. E\Io person shalJJ It shall be unlawful for any person

tointentionally deface, destroy or alter the motor number, serial or vehicle

‘ identification nurber,or dher dstinguishing number or identification mark of a

vehicle required or employed for registration purposes without written authoriza-
tion from the department, nor shall any person place or stamp any serial, motor
br other number or mark upon a vehicle except one assigned thereto by the depart-
ment.

2. This section doeé not prohibit the restoration by an owner of the
original vehicle identification number when the iestoration is authorized by the
department, nor prevent any manufacturer fram placing in the ordinary course of
business numbers or marks upon newEnotoﬂ vehicles or new'parts thereof.

3. The department shall assign serial numbers to all homemade vehicles,

and the serial numbers must be placed:

(a) If an open trailer, on the left-hand side of the tongue of the

trailer .

® o

hinge, or if such placement is not appropriate, then on the left-hand side of the

If an enclosed vehicle, on the pillar post for the left-hand door

firewall, under the hood.
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4. Any person who violates any provisions of subsection 1 is

guilty of a gross misdemeanor. Any person who violates any provisions of

subsection 1 with the intent to commit fraud is guilty of a felony.
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Amendment N? 4560

‘ Anend sec. 3, page 1, by deleting lines 18 tnrough 21 and i’ﬂs}é‘rﬂ(:'

"sec. 3. l. An oral or written agreement between a landlor&sq an& toxignt ’

& Ln ‘wld Lils
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' Amendment No. 4560 o Assembly Bill No..308 (BDR10-1047 ) Page2

(b) Forty~five days if the mobile home exceeds 16 feet in width.".

Amend sec. 9, page 3, by deleting lines 12 and 13 and inserting:

“Sec. 9. The provisions of sections 2 to 8, inclusive, of this act

apply to every agreement existing on the effective date of this act or

executed after such effective date.”.
Amend sec. 10, page 3, by deleting lines 14 thﬁﬁugh 23 and inserting:

"Sec. 10. This act shall become effective upon passage and approval.”.

Amend the bill as a whole by deleting sections 1l through 15,

Amand the title of the bill to read:
"AN ACT relating to mobile home parks; regulating the relation of

landlord and tenant."®

To Engrossuiost.

2487 4%5?5
@O

AS Form 1b (Amendment Blank)
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JEFFREY K. RAHBECK " March 18, 1975 ‘ g

Dr. Robert Robinson, Chairman
Assembly Committee on Commerce
Nevada State Legislature
Carson City, Nevada

Dear Dr. Robinson: .,¢

Pursuant to your request of March 10, 1975, I am .
 setting forth the amendments which I believe sh@uld be made a
to A:B. 308 as it presently stands. , i

Section 3 providing for 60 days' notice in wrltlng
for termination, I understand is already to be amended tQ
reduce the time to either 30 or 45 days. In addition,
line 21 should read as follows: "Except upon 30- days",

- notice in wrltlng to the tenant or as prov1@ed 1n ‘Section 4
herein." o ‘

) .
N .

o ~ Subsection 2, . lines l through 6 Qf Section 3, should”*
///’IE; stricken entlrely. . , Ly
Section 4 should be rewritten to réad:as follows: . ..
“Section 4. The tenancy under any rental agreement descrlbeﬂm

.in Section 3 of this act may be termlnated for one Oor more ef
‘the following: o ‘ Y , REESASER

, 1. Non—payment of rent, utlllty charges or reasonable
‘service charges. . )

2. Faxlure of the tenant to. comply w1th-“’
. a. Any 1aw, ordinance or governmental regulatlen
pertalnlng to mcblle homes or ERT . B
e 4 7 T it
R maL&dﬂﬁu@es or rggulations establlshed T
pursuant to Secg%pn 5 qf thlS act.




p

'.not approved by the landlord.

Dr. Robert Robinson, Chairman
March 18, 1975
Page 2
‘s IR
3. Conduct of the tenant in the mobile home pefk‘” '
which constitutes an annoyance to other tenants or 1nte‘
feres.with park management. : '

, 4. Condemnation or a change in land uee-of tﬁﬂﬁ%ﬁﬂi"fﬁﬂw
home park. , . SR

Then a new section sheuld be added whigch will read'
"The exercise of the rlght to terminate a rertal agreemanﬁ
shall be as provided in N.R.S. 40.250 and N.R.g. 40.253,
255:

"y
‘,
LT
VRS

This amendment, I believe, clarlfles the procedure fer fﬂfj
terminating a rental agreement and also -gives to the’ tenint the4'
. safeguard provided in N.R.S. 40.250 wherein it is pr6V1ded in
- Subsection 1l(c¢) that the tenant shall have the rlght to.Pay-the .
rent in the alternative to termlnatlng the rental agresment
and in paragraphs (d) and (e) gives the tenant. the xight to
comply with the breach of any of the terms of the rental agree-
ment. ’

T

Paragraph 7 should be amended to read as-follows: ..

- (1) the landlord may require approval of the respectlve
buyer and tenant prlor to the sale of the tenants' mobile
home and may require removal of the home from the park upﬂn
30 days' notice should the mobile home be sold to a tenant

, In addition, as I stated, I believe that everything °
after Section 9 referring to warranties on mobile homes
should be strlcken from the blll for two reasons:

1. As I 1nﬂ1cated at the tlme of the hearing, -the
Federal Trade.Commission has egacted ‘comprehensive regulatlons
'pertalnlng to mobile home warrantles and;= X ”%

2. The 1nclu51on of- th subjectslln the bill probably
violates the Nevada Constltutlon.r .ﬁ i

a

If I can be of any further assistance to ‘you, please
contact me.

§est personal regardsﬂ

- David R. Hoy .

DRH:bc

. S
] ey
B R
h RV TN
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PROPOSED AMENDMENT TO CHAPTER 612, UNEMPLOYMENT COMPENSATION LAHS
EMPLOYMENT SECURITY FUND B /
0311

Provides certain controls over employment security fund and transfers excess

revenue source to unemp]oyment,compénsation fund. Fiscal Note _

Section 1. NRS 612.585 is hereby amended to read as follows:
612.585 1. There is hereby established as a spec1a1 fund, separate
and apart from all publlc moneys or funds of this state, an unemp}oyment

compensation fund, which shall be administered by the,execut1vg director

exclusively for the purposes of this chapter.

2. This fund shall consist of: |

(a) A1l contributions, or reimbursements in lieu of contributions
collected under this chapter. | "
~(b) Interest'eérned ubon any moneyé in the fund.

(c) Any property or securities acquired through the use of moneys

belonging to the fund.

(d) A11 earnings of such property or securities, -

(e) A11 money credited to the account of the State of Nevada in: the

&unemployment trust fund pursuant to section 903 of the Social Security

Act, as _amended (42 U.S.C. § 1103). o | Ths

(f) /A11 other moneys received for the fund “from any other source./

 Interest and _ forfeitures collected under NRS 612.620° ta 612.675, fr""""“

rcf-uv:
inclusive, and 612.740 in _accordance with the provisions of NRS 612. 615. ‘of ncuu-‘

(g) A1l other moneys received for the fund fr'om any other source.f;‘&‘,;%"‘,_f
3. All moneys in the fund shall be mingled and und1v1ded..

4. A1l fines and penalties collected pursuant to the criminal provi- 7‘

~sions of this chapter sha11\be paid to thé state permanent‘school fund.



- Proposed Amendment to Chapter 612, Unemployment Compensatlon Laws o qa;;jgg
Employment Security Fund ‘ .
- Page 2

Sgction 2. NRS 612.615 is hereby‘amended to read~a$ follows:
- 612.615 1. There is hereby created in the:state treasury a special
fund to be known as the employment secur1ty fund. ‘ | |
2. /R11 interest and forfeits collected under NRS 612 620 to 612 675,
| inclusive, and 612.740 shal} be pa:d into th1s fund. *1“blnn. 1%

No condi e
3/ A1l moneys which are deposited or pa1d into this fund are herehy

approprlated and made available to the executwve~d1rect0r. Such moneys f?::t::;
shall not be expended or made avaa1able for expenditure in any manner n ‘
which would permit their subst1tut1on for, or a correspondmg reductwn P
in, federal funds which would, in the absence of such moneys, be avax]—, o
able to‘finance expenditures for the admidfstration‘of‘the emp}nym&nt  |
secur1ty laws of the State of Nevada.

On June 30 of each year the executive director shall determxne the

‘ balance of moneys on hand in the employment secur1ty fund. If the;»,

balance of cash and time depositi,certificatés in the employment security

fund is in excess of $250,000.00 all interest and forfeits collected

under NRS 612. 620 to 612 675 inclusive, and 612. 740 shall be paid 1nt@

and deposxted in the unemp)qyment compensatlon fund dur1ng the followxng

fiscal year. If the balance of cash_and time deposit certificates in the

- Employment Security Fund is equal to or 1ess than_$250,000.00 all interest .
and forfeits collected under NRS 612.620 to 612.675 ‘inc!uswe, and =

612.740 shal] be paid into and deposited in the employment secur1ty faﬂd ’

dur1ng the following flscal_year The executive dxrector shall report -

the status of the employment security fund to the 1egjs1at1ve counctl

bureau and the budget director every 6 months or_upon request
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Proposed Amendment to Chapter 612, Unemp]oyment Compensat1on Laws -
Employment Security Fund '
Page 3 :

1@:7'§3 Nothing in this section shall prevent suéh moneys from being ; 
used as a revolving fund to cover expenditures, necessary and proper
under the law, for which federal funds have beeﬁ duly requested but not .
.yet received, subject to the repayment to the fund of such expenditﬁres"
when received. | ; ,7

/5.7 4. The moneys in this fund shall be used by the executive director
for the payment of costs of adm1n1strat1on which are found not to have
been properly and validly chargeab]e aga1nst federa] grants recetved for
or in the unemployment compensat1on adm1n1stratlon fund. : '

/6.7 5. AN moneys in th1s fund shall be depos1ted, adm1n1stered and
dISbursed in the same manner and under the same condlttons and requxre- o
ments as are provided by Taw for other spec1a} ‘funds in the state -
_treasury. , , ,

7/7_7'6; Any balances in th1s fund sha]] not lapse at any t1me, but
sha]] be continuously ava1]ab1e to. the executive director for expend1ture
con31stent w1th this chapter \
| /8 / 7 Moneys in this fund shall not be camm1ngled w1th other state
funds, but shall be ma1nta1ned in a separate account on the books of the

depos1tary.
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Proposed Amendment to Chapter 6]2, Unemp]ayment Cﬂmpensatlon Laws .
Employment Security Fund
Page 4

Sec. 3. més 612.620 is hereby amended to read as follows:
612;620f~1 Nhen any contribution as provvded in th1s chapter /sha!!
\ rema1d7 rema1ns unpaid on the date on which It becomes due and payab?e, P
‘as prescribed by the executvve d1rector, it shall bear 1nterest at the
rate of one-half of 1 percent for each month or portion of a msnth~ther&
after unt11 such payment, plus accrued Tnterest, is rece1ved by the .f
“executive director. " /

2. Interest accrued under thls sectxon shal] not be watved under any
circumstances. / o o

: 3. Interest co]lected pursuant to this sectzon shall be paid 1nt0 the

emplqyment secur1ty fund/ / ar the unemployment compensatxon fund- rn

accord&nce with the provisions of NRS 612.615 I ﬁﬁgg"
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Empl oyment Secum ty F und
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Sec. 4. . NRS 612.740 is hereby amended;to read as follows:
612.740 1. Any employing unit on any officer or agent of any empiqying ,
unit or any other person who shall fail to submit such réports as are
’,-prescribed and rgquired by the executive director withfn{the time 1 ,
prescribed by the executive~direotor sha!i pay a forfeit of $5 for each
~such report. - | e ‘
2. Any employing unit’or any officer oriagent of any employing unit
or any other person who sha11 fail to Submit anyvrepont‘of wages within‘
10 doys following the expiration of the timo prescribe& by the exeéutiVe
divector for filing such report shall, in addition to the $5 forfeit
specified in subseotion 1, pr intenest upon the wages subjéct to oontni— ‘
butions 1nvolved in such report of one-tenth of’? percent for each month
.or port1on of eachomonth thereafter until such report has been filed, '
| but when it appears to the satisfaction of the executtve;dzrector;that

" the failure to file reports‘within‘thewtime‘prescribed‘was due to

- circumstances over which the employ1ng un1t, 1ts off1cers or agent has

no control, then the executive director may, in his discretion, wazve 7
the collection of all or any port1on of such forfeit or 1nterest

3. Forfeits and 1nterest as prov1ded 1n thxs section shall be pawd

into the employment security fund/-/ or the unemployment compensation

fund in accordance with the provisions of NRS 612.615.
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FLOYD R. LAMB . . ’ - COMMITTEES .
SENATOR ) X e
PRESIDENT PRO TEMPORE - CHAIWAN 0346

CLARK No. 3 FINANCE
MEMBER

NEVADA NATIONAL BANK BLDG.
| ATH AND BRIDGER AVENUE
LAS VEGAS. NEVADA
TELEPHONE 382.4061 .

COMMERCE AND LABOR

Nevada Legislature
FIFTY-SEVENTH SESSION -

April 24, 1973

Mr. Robert Archie, Executive Director
Department of Employment Security

500 East Third Street

Carson City, Nevada 89701

Dear Mr. Archie:

This will confirm the expression of the Senate Finance L,
- Committee's opinion during consideration of A.B. 687
. that monies in excess of $200,000 in the revolving
fund should be transferred to the trust fund.

It was also the consensus of the committee that in
order for the legislature to exercise proper,budgetary
control that hereafter there should be included in
the executive budget anticipated expendltures from

the fund.
Slncerely, - -
r/ . LAM/?a:.man
-Senate Finance Committee
FRL:ehc

E
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January 29, 1975
Budget Division -

Y .

Employment Security Fund

NRS 612.615 created the Employment Security Fund in the State Treasury.

All interest and forfeits from past due employer contributions are paid
into this fund.

All money in this fund is deposited, administered and disbursed in the
same manner and under the same conditions and requirements as is pro-
vided by law for other special funds in the State Treasury.

This fund may be used as a revolving fund to cover expenditures for
which federal funds have been requested but not yet received, subject to
repayment to the fund when received. Money in this fund may also be
used by the Executive Director of Employment Security for the payment of
costs of administration which are found not to have been properly and
validly chargeable against federal grants received for or in the Unem~
ployment Compensation Administration Fund. )

Penalty interest, forfeits income, income from investment and the need
for Employment Security Department administration expenditures not
covered by federal funding varies from year to year and cannot be fore-
cast more than six months to a year in advance. Therefore, estimated
future needs cannot be predicted beyond this period of time.

1973~Th 197h-T75 1975-76  1976-TT
Balance Forward $o54,60L $313,547 $8L,247
Penalty Contributions,
Interest, Forfeit 50,221 51,000
Interest on Investments 16,040 9,700

Total Funds Available $320,865 $370, 247

o7 .Operating

07 TO4O Film Development $ 5 $ 5

07 7090 Equipment Repair 33k 300

07T 7290 TFederal Audit 6,929

07 7980 Miscellaneous 50 7,000
Sub-Account Total $ 7,318 $ 7,305

08 Equipment

08 8400 Computer . $ 70,000

08 8510 Parking Lot 65,000

08 8540 Structure Improvement 155,000
Sub-Account Total $290,000

Total Agency Expenditures $ 7,318 $297,305

‘.
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ASSEMBLY BILL 44

 TESTIMONY OF
- PATTI C, BELDEN
MONDAY, MARCH 24, 1975




 Mr. Chairman, members of the Assembly Commerce’Committee;i7l('

"I am Patti C. Belden, my husband and I are owners and operetors

of J. Belden Construction Company of Las Vegas and 1 am appear-,Q"'

, 1ng before your committee today in support of AB 44
’ Contractors that specialize in insurance repalr work for

‘many years, have been plagued with a growing problem that now
rﬁthreatens our very existance. To 111ustrate the desparate o
ineed that ex1sts for this kind of 1eg1s1ation I would like to

list for you some of the more pressing problems that contractorsh"
’hln‘thls field are faced with. B | ‘
| o1, The extreme 1ength of timeVbetweenvthercontractors"egf
f‘oompletion of work and the insurance company's issoance,ofiizehf:t~‘hh

'the draft.

' On the average this, the first step of the contractor
B being paid, will take between six and eight weeks.t | ’
2. The totally ambiguous manner in which drafts are 1ssued

‘\"and forwarded

| ~ Insurance companies issue drafts in any one of four ways
a ) to the insured alone, b ) to the insured and the contractor,hh
c ) to the insured and the mortgage company, d.) or to the
/1nsured, the mortgage company and the contractor./ I mlght add
" here that there is‘no uniformity of any kind even within one

company. It is 1itera11y impossible to predict how a draft .

will be issued. | )
 The draft will then be mailed and again there 1is a'totai'\;s\?4\

‘lack of proceedure. It can go to the insurance agent, the

-1 -




‘insured, the mortgage/company or the contractor;’most often~fvﬂ
it will go to either the insured or the mortgageﬁcompany andr}
‘Vrthe contractor is almost never notified. o o
3, The extreme difficulty in obtaining a‘mortgager
company endorsement. | |
In order to obtain such an endorsement, more often than
hnot, the draft must be sent out of state because even'lf there

is a local representative he does not have the authority from .

- hia company to endorse drafts/of any size. 'The mortgage companyg

w111 then require an inspection, a release 31gned by the 1nsured’

:and ‘a bill and lein release from the contractor before it w1ll
endorse and release the draft. It should also be noted here

j‘that many other things can cause the draft to be delayed such

as the insured also being out of state (which also removes small )

claims court as a source of relief for the contractor), ejf‘;"
‘hmortgage company depositing the draft into a trust account and

‘1ssu1ng a check of thelr own to cover the loss, or a mortgage 53:
V jcompany that forwards drafts to their investors for endorsement

~‘1nstead of endorsing it themselves. All of this is handled by

~‘ma11 except the inspection and usually takes between three and TR

six months from the tlme the contractor completed his work and

depends on the speed of the 1nsurance company and the 1nspector,i,f

.the cooperat1on of the insured and the overall eff1c1ency of

| the mortgage company's office staff, not to mention the‘reliabil—:

, 1ty of the mail service.
Durlng this three to six month per1od the contractor must‘

Erpay his sub-contractors, materlal bills and overhead ‘The -

-9 -
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"v:i'tovyour copy seventeen brief case historles of jobs performcd

M'-i_propose the following changes and amendments to ite

?f‘aﬂd loan.

: ‘Qcof Nevada should be required to be lisenced with tbe cemmiss&cner

0351‘

contractor also has had no recourse but to look to. the 1nsaxcd ;“(%%ﬁgg
.or homeowner for his money and the insured or homeawner-doesnvt-»:ﬂ“
- feel he owes the bill because he has insurance for just that .
"reason. I am sure you realize by now the contractor is caughﬁf
~up in a web of red tape, paper work, long distance phone calls,cjiikgg
Qéand unnecessary delays that obviously and easily cculd be' hia ;“:J;; '
;;demise unless he has a substantial capital reserve, is sure ;;;: |
‘{not to extend himsélf too far and if the drafts are received |
dswithin a reasonable length of time, which is usually nct che ig'Ti»w

cage. In order to substantiata this testimony I have attached' f

Hby 'J. Belden Construction Company for your consideration._vf‘}

" AB 44 is a begining but taken of and by itself it will ﬁctfffi

r_accomplish the effect needed For this reason 1 wnuld 1ikc to

1. See. 3 #1, complaints should be filed with either »?ﬁ“

" thé commissioner of imsurance or the commissioner of savings '_4*
2, sec. 3 #3, the limit of $300.00 puriitive aamages“é“**
i"céntractcr may collect in court should be removed from the bill

3. All mortgage companies conducting business in th@ ataté

Cof savings and loan.

o 4, All mortgage companies should be required to have a’ ‘j;[-uf.“~wm€
" “Reliable Managing Employee" (RME) within the state lines’ anﬁ

 fuhat person should be authorized to inspect the repaira aud

ﬂcendorse, for the company, drafts up to and including $1 500,@9 w;ggg}

-3 -




0382

There are very few general contractors who specialize
in insurance repair work and I am sure you can now understand
the reasons for this fact. That is ﬁhy we are asking you to
allow us to protect ourselves and to.give us some recourse
other than the homeowner, we may be a small minority but we should
still be protected under the law. I would venture to guess
that unless the present situation is altered there/will
eventually be fewer and fewer contractors interested in doing
this kind of work whichis, in a manner of speaking, a service
to the community. |
Gentlemen, I can not emphasize strongly enoughthow

. important it is that this legislation be made strong and passed
into law. We are asking you to not only give us recourse but
basicly, allow us to survive. In this day and age of sky-
rocketing inflation and constantly increasing pressure being
- brought to bear on the small businessman; please ask yourselves
if you could survive inAbusiness under the conditions I have
just described., We:contractors:have existed too long with no
profectiou and I am sure you can see this law would protect
the consumer and the property owner as well as the contractor.

" In closing may I thank you for allowing me this opprotunity
to appear before you today to bring to your attention these

most important matters, Thank you.
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Greene , . . T Key Adfuéiment Co

CLif4ton
. 3609 Canoga ‘ , , o o Markus Meains Ins. Co.
Las Vegas, Nevada - S Meairns Montgage Co.
§/23/74 Date of Loss ~
9/10/74. Tatimate written $ 579.27
9/12/74 Wonk compﬁaied
1071774 Job billed
11/7/74 Draft issued . »
11/26/74 Called Markus Meains - Zhey d&dn’t have the home addnebb :
- of insured - have sent drnaft to Las Vegas three times Aon.ALQnatune
12/13/74 Recieved Letfer from Manbus Heains noaueéixna Lein keﬁeabe and -
- Akhspection. - , :
12/15074 Mailed Lein neledse ‘ . :
1/17/75 Called Markus MHeains - theu couﬁdn'f Lind {Lﬂ@
1/24/75 Called Manbué Meains - they to call me hack. \ ‘ :
1/28/75 Called M Hammond, President of company - to have someone caﬂﬂ me..
: o 1728775 TInsun ance éupﬁkv&éoﬂ called - dna/t sent fo Mn. Greene fon Aanatu&Q
. S - expect it back any day, Wikl call tomaarow
, 1/31/75 Insurance supervisor called ~ necleved dna&t now needA 4nApact&on
L 2/4/75  Inspecticon made. :
‘ S 2/12/75 fCont&actah necieved dralz
Me. Toseph Kyles e ey Adjustrent Co.
2012 Cany e \ = o  04d Reliable Tns. - L.A.
No. Las Vegas, Nevada E , ‘ \ ‘ AppLewhite Mt. - Phoenix
7/16/73 Estimate weitten  (£161.48)
7/30/73 Wornk completed
(§/15/73 Adjusten chosed chaim
9/21/73 Draft issued SR "‘  e | |
f ;é/27/73 ﬂna t endonsed bg 4n4u&ed and Lein neﬁeaée !onwanded to mtg 0.
10/26/73

.Adjuéten sent inquiny to mta o, - fheq nequeéied A&gned a{ﬁ&d&v¢i

hrom Ansured.

Contracton obzained sianed aéé&dav&t nam‘ianned‘and‘ébdwanded,ior

mtg. eo.

Contracton neceived draft.




Mr. Thomas Witt | Lo “Key Adjubtment Co
708 Van Ent | . National Amer. - L. A :
No. Las Vegas, Neuada ' S  Redwood Mtg. -~ San Fran.

‘ - - Manhattan Sav. Bank - N.Y.

3/13/74 Estimate wnitten  ($ 3,861.31) i

4/05/74 tork completed :

5/01/74 Adjuster closed claim

5/15/74 Draft issued fowanded %o Redﬂadd Mig.’bo.‘ 
5/30/74 F.H.A. inspection made o

6/0%/74 Dragt fowarnded to Manhattan SavingA*Banhfﬁok endonéement
6/12/74 Draft netwined to Reduood Mtg. ,'

6/21/74‘ Redwood Mtg. has not received draft - pnegumed ZoAi;
6/26/74 Contracton nequested ins. co. to he&ééue d&a{t
7/09/74 ’Dhaét reissued and {onwanded za Redwood Mfg

7/11/74 Orniginal dna 4t 5ound |

7/i5/74 Contracton neceived draft.

Chesten Davis ‘ o o Key AdeAiment
4508 Alta Dnive : : Mason Mc Duﬁﬁy - Penhﬂey
Las Vegas, Nevada

730/74  Estinate written (4140.12)

7/30/74 Wonk completed

§/28/74 Adfuster closed ﬁiﬁe )

- 10/01/74 Montgage co. hoﬁd&nq d&aﬁt por papens {nom LnAunéd
10/17/74  Dragt maied to inswred.

10/22/74  Contnacton &ece&ved dnaﬁt.‘
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Mr. Matt Essen Key Adjustment co.
16010 Mayfain Cincle Westwood Ins. co. - L.V,
Las Vegas, Nevada Weyerhausen Mtg. Co.- L.A.

3/14/74 Estimate wnitten ($616.90)
4/10/74 Wonk completed

5/14/74 Adjusten closed claim

5/20/74 Drnadt issued

5/28/74 Dnaft mailed to insured fon sdanature

6/07/74 Contrnacton picked up drnait from insured and hand cavnied Lt %o
Westwood Ins. Co.

6/28/74 Inspection done by montaage co.

7/28/74 Contnacton received draft.

Jean Fishen Key Adjustment
§47 No. 19th Fiwst llestenn - L.V,
Las Vegas, Nevada Community Funding

7/03/74 Estimate wnitten ($350.53)
7/70/74 Wonk completed

§/22/74 Adjuster closed file
9/04/74 Dnagt fomwanded £o mtq. co.
9/17/74 Dna4t forwended fo Ainsured

. 10/01/74 Contracton necelved drait.



ifm M@SMMM ‘fo'"¥“j*@fﬁ§yﬂﬂ‘ KwA@mmwzmyQ”x

- 305 Eedonado - Nationak Amerdean Tns . -L. A,
«LaA Vegaé Mevada :u L SERN ﬂ‘l§f ; ~fiff‘f“ Qo Caﬁ&é Mtq & L 4 |
;‘56/?7/73 Ebikmate w1&£ten 3 fif?$3bg_00fifE$ fk?
-7/7¢773t‘W0nk compﬂeted Y .

 ”8/25/i3”fcza4m closed by adjuAien o R Iie AT
:‘10/24/73~iAd1“é¢€4 cheched with Lnb 0. On‘WtheaboatA 0/ dna(f«;wjy RO
| .;10257/73{jﬂ&a5t 444ued bg 4n4,‘co.  x\" L
:4i7/02/73 ypndéi‘ééﬁwdhdéd‘t0jhoﬁigégé’co;‘1 B

7j/7é/73’ M0ﬂ$§a§é co.éhdénbed dndétﬁ(“i’ o
/wi1/13/73 }Contid§i0ﬁ‘ﬁédeiﬁed‘dmdﬂt::ff‘

“O;»C; Lee o - T o - F@g AdjuAtment -
1415 Rexford S A UU National American - L.A.
 Las Vegas, Nevada S ~ Nevada Savings - L.V.

9/19/74 ‘Estimate wiitten (43,858.61)
70/17/74 Wonk compﬂetéd

i1/20/74“Adquten closed &Ec e
12/19/74 Contracton received d&qﬁt. .



o @/05/74 Wonk aompzaxed

e “T’[‘10/20/74fiAd1uéten-bent Anquxnu to Lnaunance 00

- ;3;?725/74:5'onk completed

*<*‘f6725/74:~0na/t {oauunded o mantqaqa CO

7 “hrcw£wan;ij& V
: j 604 N JO”QA R 1. ]
“,Laﬁ Veqab Neuada

_ey.Ad;uAime_
Bowest Mtg.. Ce

B 5/24/74 EAt&Nate W&Attan ( /67 50)

6/08/741f0na5t &Aéued

| 10/19/74'gCon£hactoa §4£ed &nzentfzo ﬂe&n E

o be signed.

”:11/07/74[{Monxgage co. sent contﬁacioh a544davxzw
f 'j]/19/74' Honzqaqe,co neﬂeaéed dna{t ¥ ‘
tif/é§/74° Conznacto& necexvad dnaﬁt Vfg

anmeMWWm_f flf»Q jf3fM mwwwmum~“”
1804 E. -Evans- L U Mabﬁn Mc Duéﬁg —\Benkﬁeg
- Ho. Las VQQaé Nevada R T S ””'fa”l*ﬁx IR Co

:4/i5/54‘ltbzxmaie,umxaten ,1  :;($V2400E00f7_t,

|   %§75¢7722“AdjuAtaﬂ cZOAed CZ&UW‘:;?

. ‘~{1?]27{74,&Contnacton necaLved d&alt \‘V'“




. oo03ss
' . M., James W, Ritzent - - L :;Key'«Adjwstmg'mt R :
605 Greenhunst R . ‘ Trans Amen. Ins. - L.A.-
Las Vegas, Nevada o o Majestic Savings - Denven
5/06/74 Estimate wiitten  ($ 294.48)
5/13/74 Work completed
5/08/74 Adjusten closed claim -
6/21774 " Tnsuned Lost dnaft
7/07/74 Draft reissued . o
7/16/74  Tnsured promised to pay deductable ($51.29) at endf;og,mbn/th S
8/19/74  Contracton received draft. o
R. J. Thomn ‘ : Key Adjustment :
4924 Santo : , - Hetional Amen. Ins. - LA
Las Vegas, Nevada . - testern tontgage - L.A.

Gov't. Nat'l. Mtg.

8162/74 Estinate wiitten ($543.10)
8/26/74 Wonk completed

10/08/74 Adjusten closed claim
10/28/74 Draft issued

11/08/74 Draft fomwarnded to mtg. co.
11/15/74  Contractor neceived draft.



. © Mo 0. Lemon SETE.  Key Adjustment
' ‘ 6225 Rasslen ’ o .~ . Nationak Amen. Ins. - L.A.
- Las Vegas, nevada - .. . ‘Home Fed. Sav. & Loan = S.D.

N 5/08/74 Estimate wiitten  ($ 166.75)
 5/35/75 ”WO&k‘dompﬁefed o
5/20/74 }xdjwsim ctosed claim
6/04/74 "vmgz issued. | |
g/Qé/M Dratt fomuarded o mtg. co. | | o
8/f3/74 Draft nétunned uhb{gnedw— zhey hava‘ﬁo neéohd'og,%ig;,‘i/  ?‘f",
43/14/74’;Dna51 katunhed’ta iﬂéu&ed with nequest fon pagmehtq =
~9/16/74‘79na5t ﬁetuﬂnadita Ln&&nance co. withrhequesi7ﬁon‘&é&béuéf,’x‘"‘ti

10/13/74 "~ Contracton neceived payment in full

s Mabel Delgads - . Key Adjustment Co. -
2549 Gowan Rd.g ' - : - , National Amenican ~ L.A.
Las Vegas, Nevada o - o S Finst Western Sav. - L.V.

2/07/74 Estinate wnitten  (82,197.65)
3/10/74 Work Comploted “
a12/74 Adjusten closed clain
4/30/74 Dnajt mued’ o
 5/‘1\5'/7‘4 Montgage co. received dragt
.’ . 6/07/74  Tnspection made
L 4/11/74 Contracton received dragt.



o

Mr. Ken Waterns
2200 Constantine

9/19/74
10/09/74
12/06/74

12/24/74

Las Vegas, Nevada

Estimate wnitten - (§ 450.00)

Work compﬁeted

Drhagt issued ;

Contracton nreceived dnaﬁt;'

M&.rAni Thomas
1601 So. 16th
Las Vegas, Nevada

10/28/74
10/31/74

12/13/74
19/30/74

MR, John

Estimate wnitten

Work completed

(¢ 86.25)

Statement 40&wandedttofin5. co.

Contracton neceived dratt.

Szabo

2960 Santa Margarita
Las Vegas, Nevada

7/30/74

- 8/28/74
10/08/74
11/11/74

Estimate wiitten

wbnk‘compzeted

(¢ 389.07)

Adjuster closed claim

Contracton received draft.

07650

‘State Fann Tns.

State Farm Ins.

" Employens Ins. of Wausau

Key Adjustment
Thans Amen. Ins. - L.A.
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STATEMENT MADE BY CHARLES BENSTEDT, EXECUTIVE DIRECTOR OF 036
NATIONAL CONGRESS OF PETROLEUM RETAILERS BEFORE THE COMMITTEE 1
ON COMMERCE OF THE U.S. SENATE ON MARCH 19, 1975

cee... Gulf has withdrawn from many regions. They have also
announced a plan to reduce the number of their outlets from
30,000 to 15,000 with 20% of those remaining to be company
operated.

Bill Brooks, past president of Greater Washington/Maryland
Service Stations, has lost his lease as a result of this
marketing strategy by Gulf. Bill and two of his other dealers
in his marketing area have been disenfranchised by Gulf and
will be replaced by one outlet to be operated directly by the
Gulf 0Oil Company.

In the New York metropolitan area, Gulf has notified dealers
of their intention to close 100 dealer-operated stations and
reopen 47 as company operations.

British Petroleum is withdrawing from dealer operations throughout
the East and converting key stations of "gas and go" under company
operation. A lawsuit filed on behalf of 10 BP dealers in Maryland
has resulted in a temporary injunction against BP. If the lawsuit
fails, these dealers could be disenfranchised and BP will take
over the retail business dealers have worked very hard to build.
The dealers who remain under court protection are fighting an
uphill battle to save their businesses. BP has held their dealer
tank wagon prices high while retailing the product at prices the
dealer cannot meet. The company has refused to make all three
grades of BP gas available to the remaining dealers providing

them with only two grades while the company operations market all
three. In addition, BP no longer honors BP credit cards. This
withdrawal of credit cards has had a serious impact on BP dealers.
The above described marketing changes result in reduction of sales,
etc. The company also withdrew the BP trademark from a large
group of dealers in the East and replaced it with William Penn
trademarks. These dealers have lost the value of a nationally
known trademark and have had no advertising support for the
William Penn name. However, the gasoline they sell is the same
gasoline which is sold by company operations under the BP logo.

Sitco has announced plans to reduce the number of stations they
supply by more than 50% with the majority of those remaining
stations to become company operations. A lawsuit involving at
least one dealer in Maryland was flled in an effort to stop Sitco's
downstream movement.

Phillips has withdrawn from many Western states and converted
former dealer stations to secondary brands which are company
operated (this is happening in Nevada). This activity is
described in testimony from Utah dealers on March 17, 1973.

Our affiliate in Missouri has promised to furnish their committee
with additional information.

Conoco is withdrawing from many markets in the Midwest and converting
a large percentage of their remaining stations to gas only. (This
is happening in Las Vegas. There are no.more Conoco stations in
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Las Vegas. They now have a serve yourself outlet taking care
of what the Conoco dealer used to take care of).

Texaco just announced their plans to convert 35 dealer operated
stations in the Atlanta, Georgia, area to company operations.

Our affiliatesin Central Ohio report Standard 0il in Ohio has

not made a new dealer in that area since June 1974. All station
changes are being filled with commission managers or company
personnel. They also report that the Marathon 0Oil Company is
changing to company operation. There has not been a new Marathon
dealer in Franklin County since June 1974.

Mobil threatened to convert all stations in Connecticut to
company operations but settled out of court when a lawsuit was
filed.

In New York, Giddeon Arco also reportedly moving toward company
operation.

Leonard 0Oil Company in Michigan embarked on a plan to convert all
of their stations to company operations. Our affiliates in
Michigan and the dealers involved have gone to court for relief.
Leonard is not a well known domestic name outside of Michigan but
it is a major international French company ranking in size with
the Sun 0il Company. In 1971 there were a total of 180 Leonard
stations in the Detroit area - all dealer operated. At present,
there are approximately 90 stations, 2/3 of them operated directly
by Leonard. At least six of the dealers being supplied by the
company are operating without a lease remaining in possession of
the stations because of legal action. Leonard is maintaining a
high wholesale price to the dealer and selling the same product
at retail for a price, if me by the dealer, would allow him a
profit of less than 1¢ per gallon after rent. This pricing
practice, of course, will drive the remaining dealers from the
market leaving Leonard with complete control.

The independent gasoline dealers face extinction as a significant
force in petroleum marketing if legislation is not passed to allow
him an opportunity to remain in the market. We say this neither
with hysteria or exageration. It is simply a statement of fact.
He will be replaced by company outlets operated by a salaried
manager or a commissioned agent or management company. The
significance of our extinction will be that the integrated oil
companies will control completely and pervasively the price and
other conditions of gasoline sales to the consumer. Competition
in the retail field of gasoline for all practical purposes will
be at its end. Whenever a handful of producers are able to
integrate forward into the retail sector, competition is hurt

and the consumer must ultimately pay the higher price. Major
integrated companies have defined their movement into retailing
as a means to bring about lower prices to the consumer. A look
at the industry's history should convince even the most skeptical
that once their goal is achieved, once they have control of the
market, they will see the same lock step pricing at retail that
has been the part of the rest of the industry's behavior. The
problem is not confined to disenfranchisement of brands of dealers.
Entry by major companies into secondary branding at the retail
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level (this is what we are getting into in Nevada more and
more) threatens the continued existence of private brands as
well. The Congress took note of this problem in a conference
report in the Emergency Petroleum Allocation Act of 1973. 1In
the words of the report,” the committee wants to express its
concern with the downstrean vertical integration of the major
0il companies into the distribution and retail level of the
market.

Major oil companies have begun to market secondary brands through
wholly owned distribution subsidiaries. The primary brands are,
to an increasing extent, being marketed through so called

salaried or managed retail outlets. Branded independent marketers
already under short term leases and supply agreements are

finding that their agreements are not being renewed. Leases

of one year duration are being converted to 30 days. Representatives
of branded dealers believe that this represents an attempt by {?
the majors to force private independent distributors out of the
retail market and to convert station operators to salaried
cmployees.

We commend the committee for recognizing the parallel movement
of the major companies into retailing during its consideration
of emergency energy legislation. Although the total forward
integration of the companies into retailing transcends the
current energy problems, we find that the companies are using
the energy situation in their efforts to gain substantial if
not total control of the retail market. One company reported
the remarks: "We don't need the dealer anymore. The retail
market is stablizing and we can make money out there ourselves."

To a degree, the FDA regulations and the uncertain future of the
Emergency Petroleum Allocation Act of 1973 have further complicated
the dealers' position. Some companies have significantly shortened
the terms of the lease agreements with dealers blaming certain
provisions of the regulations and the possibility of the expiration
of the Emergency Petroleum Allocation Act within the next few
months.

Shell's act of reducing lease arrangements from three years to
one year is the highest action of reducing and the reduction of
their lease periods to 30 days for the duration of the Emergency
Petroleum Act.

The changes in marketing practices we have described in this
statement are occurring at a rapid pace. The companies that we
have mentioned are only the vanguard of what will be a much larger
movement if legislation is not enacted to provide for a moratorium
from further forward integration by the major oil companies into
retailing. The Congress must act quickly to pass this proposed
legislation. Any delay will see more dealers cannibalized by the
supply companies.
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MARKETING AFFAIRS COMMITTEE MEETING
| "HOUSTON, TEXAS
JANUARY 22, 1975

" THE DISCUSSION HERE TODAY xs DIRECTED TO THE CONSID-
ERATION OF LEGISLATION WHICH ORIGINALLY CARRIED THE TITLE OF
“DeaLers Day IN CourT.” THAT TITLE LATER BECAME "PROTECTION
FOR FRANCHISED DEALERS.” THE LEGISLATION 1S NOW BEING CALLED
“FAIR MARKETING OF MoTOR FUEL.” PERSONALLY, | PREFER THE
CURRENT TITLE, SINCE ALL THAT DEALERS HAVE EVER ASKED I3 A
SET OF RULES WHICH ARE FAIR FOR EVERYONE -- THE DISTRIBUTOR,

- THE RETAILER, AND THE CUSTOMER., I BELIEVE THAT WE CAN
' DEMONSTRATE THAT THE LEGISLATION WE PROPOSE WILL MEET ALL
_OF THESE CRITERIA, e ”

P

AT THE PRESENT TIME THERE ARE NO BILLS BEFORE THE

‘ CONGRESS ON THE SUBJECT, THATllS PROBABLY THE lDEAL CLIMATE

y_}“'

FOR THIS DISCUSSION.
THERE ARE SEVERAL WAYS TO ATTACK WHAT WE BELIEVE
HAVE BEEN CONTINUING PROBLEMS IN GASOLINE MARKETING, ONE IS
BY FEDERAL LEGISLATION, ANOTHER IS STATE LEGISLATION. STILL
ANOTHER METHOD WOULD BE TO ASK THE FEDERAL TRADE CoMMISSION

!

ST /70 PROMULGATE
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TO PROMULGATE TRADE REGULATION RULES BASED UPOM THE PHILLIPS'
DECISION OR UPON A SET OF REGULATIONS AGREED TO BY THE INDUSTRY.

| OUR ATTEMPTS TO PASS LEGISLATION ON THE FEDERAL

LEVEL HAVE BEEN FRUSTRATED; HOWEVER ON THE STATE LEVEL WE HAVE
BEEN SOMEWHAT SUCCESSFUL. THIS IS ENCOURAGING BECAULE IT
INDICATES THAT LEGISLATORS DO UNDERSTAND THE MEED FOR LEGIS-
LATION TO BRING ABOUT SOME BALANCE IN THE RELATIONSHIP BETWEEN
SUPPLIERS AND DEALERS. UNFORTUNATELY, WE FIND TOTAL RESISTANCE
TO EVEN THE VERY MILDEST OF THESE LAWS BY MANY SUPPLIERS. THIS
IS AN INDICATION THAT SOME SUPPLIERS ARE GOING TO RESIST THE
SLIGHTEST CHANGE IN MARKETING PRACTICES. IF IN FACT THAT IS |
SO, THEN IT RAISES THE QUESTION OF THE VALUE OF THESE DISCUSSIONS.
ONLY IF THE SUPPLIERS WILL FIRST RECOGNIZE THAT THERE ARE n
INDEED CONDITIONS WITHIN THE INDUSTRY WHICH MUST BE CHANGED,
- CAN WE PROCEED WITH ANY HOPE OF MEANINGFUL DELIBERATIONS.

IF THE RECOMMENDATIONS OF THE SEVEN COMPANIES TO
THE House INTERSTATE AND ForeiGN CoMMERCE COMMITTEE CAN BE
CONSIDERED AN ACCURATE AND FIRM ASSESSMENT OF THE INDUSTRY'S
VIEWS, THEN WE ARE ALREADY AT AN IMPASSE. |

To MEET OBJECTIONS OF SUPPLIERS, DEALER REPRESENTATIVES
AGREEDVfO MANY CHANGES IN THE ORIGINALLY PROPOSED LEGISLATION,
ONLY TO BE MET WITH A COUNTER PROPOSAL WHICH CAN BEST BE

"

DESCRIBED AS "ProTeECcTION FOR MaJor OiL COMPANIES.
~ /WoRsE YET,

P
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WORSE YET, IT IS OUR UNDERSTANDING THAT SOME COMPANIES

N [

ARE TOTALLY OPPOSED TO ANY LEGISLATION.

~WHY DO WE INSIST ON LEGISLATION OR TRADE REGULATION
RULES? SIMPLY BECAUSE ANY OTHER COURSE 1S MEANINGLESS. A
STATEMENT OF COMPANY POLICY IS WORTHLESS IF IT IS ONLY THE
MANAGEMENT OF THAT COMPANY WHO CAN ULTIMATELY DETERMINE IF IT
HAS BEEN COMPLIED WITH BY THEIR EMPLOVEES.

FURTHER, THE IMPACT OF ANY CHANGES IN DEALER/COMPANY
RELATIONS MUST FALL EQUALLY ON ALL SUPPLIERS AND DEALERS. |
THts, UNFORTUNATELY, CANNOT BE ACHIEVED VOLUNTARILY FOR AT
LEAST TWO REASONS. | '

o FIRST, HISTORY HAS SHOWN THAT MANY SUPPLIERS DO NOT
KEEP THEIR PROMISES TO CHANGE THEIR METHOD OF OPERATION OR

' TO CORRECT ABUSES TO WHICH EVEN THEY ADMIT. SECONDLY, THE
ANTITRUST LAWS WOULD PROBABLY PROHIBIT ANY INDUSTRY AGREEMENT
ON LEASES UNLESS ESTABLISHED UNDER THE FEDERAL TRADE COMMISSION.

FOR THESE, AND OTHER REASONS, WE BELIEVE THAT cuA».cs’{ -
MUST COME ™ SOME MANDATORY FORM... AND NOW IT IS TIME TO L
DISCUSS THE WHY AND THE HOW OF THE CHANGES WE SEEK.

FIRaT, [ BELIEVE WE SHOULD LOOK BRIEFLY AT ™
HISTORY OF GASOLINE MARKETING, IT IS NECESSARY TO UNDERSTAND

 /THAT IT 1S



| "’BustEss. THIS ALSO. LEAVES THE CUSTOMER WITH ABOUT THE SAME

| . THE YEARS HAVE EXTENDED T0 PRICING AND TBA. coeacxow —~,Taaousu

"‘;;_INSTANCES COMPANIES WOULD NOT ALLOW DEALERS TO HAVE THEIR
~ ATTORNEYS PRESENT FOR DESCUSSION oF LEASES OR MARKET!&G

»K\MARKETING PRACTICES, ANB THE Arrxrunes AND ACTLONS OF SOME ‘/%jjf;,gg
| INBIVIDUALS AND COMPANIES WHICH BROUGHT FORTH THE REQUEST FOR BRI
R FAIR MARKET ING STANDARDS.", ¥‘ IR

| Tee OLIGOPOLY; WHICH 1S THE OIL 1NDUSTRY, HAS ENGAGED § ._
"IN PARALLEL ACTIONS FOR YEARS; BOTH AS TO AQUISITION AND ccwrathiij P
oF RETAIL OUTLETS, AND LEASING ARRANGEMENTS WITH DLALCRx. - ol
- This PARALLEL ACTION HAS RESULTED IN LEASES OF ADHES1ON WHICH
ARE NON-NEGOTIABLE AND HAVE LEFT THE DEALER WITH A “HoBsons
- Crotce,” In SHORT, HE IS FACED NITH 'BASICALLY THE SAME LEASE, SR
THE SAME RESTRICTIVE MARKETING PRACTICES (REGARDLESS OF CGMPAﬂy)f;~f ;3ﬁ
CAND IF HE IS DISSATISFIED HE HAS BUT ONE CHOICE -- LEAVE THE -

| CHOICE, SINCE THE PARALLEL ACTION OF THE COMPANIES WHICH OVER
"{iﬁTHE LEASE -- DIRECTLY AND ADVERSELY AFFECT THE cusramsa.';”‘:f"ﬂ

- EARLY EFFORTS ON THE PART OF SERVICE STATION DEALERS
»I:STRABE ASSOCIAT!ONS TO MEET AND nxscuss THESE PROBLEMS WITH ;, ,_
| THE INDUSTRY WERE MET WITH. CONTEMPT. TN“EVERY CASE, THE ,’};f
{ JSTANDARD RESPONSE WAS "OUR LEASE IS WITH OUR DEALER. .. WE WiLL oL
ONLY nxscuss IT WITH Hxﬁ.” IN ADD!TION, WE FOUND THAT IN MANY -

. PRACTICES, IN ALMOST EVERY CASE; THE COMPANY Imsxsren THAT

/THE DEALER



1IN SECRET THAT WE MUsST ELIMINATE. NE"MUST ELIMINATE THE

 '1fC0MPANY ON THE DEALER.E‘

. THE DEALER BE ALONE WHILE AT LEAST TWO COMPANY REPRESENTATIVES .
) TBLD HIM PRIVATELY THAT HE WOULD SET A SPECIFIC PRICE, HE
“WOULD PURCHASE A CERrAlN AMOUNT oF TBA, ni WOULD OVlhAll a
DPRESCRIBED HOURS OR HE WOULD LOSE HIS LEASE. |

T KNOW THAT EVERYONE IN THIS ROOM WILL DENY THAT . © .

THIS WAS EVER THEIR COHPANY POLICY == BUT | ALSO KNOW THAT NOT }'J’ .

ONE OF YOU' CAN DENY THAT THIS KIND OF ACTIVITY WAS coMMDNPLACE.";f,‘i

You KNOW AND WE KNOW THAT OUR FILES ARE FULL OF THESE R

,COMPLAINTS{ WE ALSO KNOW THAT COURT ACTION IN RECENT YEARS

© HAS DRAMATICALLY DESCRIBED THESE ABUSES.
C \ |

BUT IS IS NOT ONLY THE COERCION WHICH WAS APPLIED |

 INSTRUMENT THAT PROVIDES ALMOST UNLIMITED CONTROL OVER THE
’“«DEALER BY HIS SUPPL!ER, IN SPITE OF THE ANTITRUST LAWS NOW on

;DTHE BOOKS. [ REFER T0 THE SHORT TERM LEASE, WHICH COUPLED f,, R
" WITH THE DEALERS' FEAR OF NON-RENEWAL, IS THE onLY IN)TRUMLNT B
- OF CONTROL NEEDED BY THE SUPPLIERS TO lMPRESS THE WILL OF THE

.- l ’ .
T

R THE counrs HAVE ALREADY SAID THAT THE SHGRT-TERﬂ ‘D;‘_;f¥i3f
 ':LEASE IS INHERENTLY COERCIVE, THEY WAVE ALREADY SAID IT IS
A MAILED FIST WITHIN A VELVET GLOVE; THEY HAVE ALREADY SAxD,*f'“
THAT THE DEALER CANNOT £XERCISE INDEPENDENT JUDGEMENT WHEN

’.H!S TENURE !N THE STATIDN DEPENDS UPON THE WHIM OF THE

) )‘

Teanonwy .sméves’ o
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COMPANY EMPLOYEE WHO CONTROLS THAT LEASE; THEY HAVE ALREADY
SAID THAT THE DEALER HAS A VESTED INTEREST IN THE STATION.
THe FeperAL TRADE COMMISSION DESCRIBED THE PROBLEM IN ITS
1967 REPORT AND DEALT WITH THE PROBLEM IN A RECENT CONSENT
ORDER. YES, WE BELIEVE THAT THE COURTS AND F.T.C. HAVE
RECOGNIZED THE INEQUITIES AND THE CONTROLS WHICH ARE SO

WOVEN INTO THE MARKETING PRACTICES OF SUPPLIERS. Now WE
BELIEVE IT IS THE RESPONSIBILITY OF THE LEGISLATORS TO TRANS-
LATE THESE COURT OPINIONS INTO STATUTE LAW.

JUDGE KASSOFF SAID IN HIS OPINION IN RUBENFELD V.
MoBIL, "THE COURTS ARE BEING FORCED TO DO THE GOOD WORK WHICH

THE LEGISLATORS SHOULD HAVE DONE BEFORE THIS.”

THE RELATIONSHIP BETWEEN THE DEALER AND HIS SUPPLIER

-TRANSCENDS THAT OF LANDLORD/TENANT. THE VERY FACT THAT THE

LANDLORD IS ALSO THE SUPPLIER PLACES THE DEALER IN A POSITION
OF NOT ONLY SATISFYING HIS NORMAL OBLIGATIONS AS A TENANT, BUT
IMPOSES ON HIM THE ADDED OBLIGATION OF SATISFYING THE SUPPLIER'S
MARKETING OBJECTIVES. THERE ARE AT LEAST TWO SCHOOLS OF THOUGHT
AS TO HOW THIS CAN BE CORRECTED. ONE WOULD MAKE IT UNLAWFUL

FOR THE SUPPLIER TO ALSO BE THE LANDLORD, I.E., COMPLETE
DIVORCEMENT OF THE COMPANY FROM THE OWNERSHIP OR CONTROL OF
RETAIL PROPERTIES. BUT THE LANDLORD/SUPPLIER RELATIONSHIP 1S
ONLY BAD IF ONE PARTY IS TOTALLY DOMINANT, WHICH IS NOW THE
CASE. IF THERE IS A BALANCE IN THE RELATIONSHIP, THE

/LANDLORD/ SUPPLIER
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~ LANDLORD/SUPPLIER ARRANGEMENT CAN WORK. IN ORDER TO ACHIEVE ;

A BALANCE, A SET OF LAWS OR REGULATIONS WHICH WOULD GOVERN
LEASES AND/OR MARKETING AGREEMENTS BETWEEN DEALERS AND THEIR
SUPPLIERS IS NEEDED. [HE LAW WOULD INDIRECTLY PLACE CERTAIN
NECESSARY RESTRAINTS ON THE ACTIVITIES OF THE SUPPLIER., NaMELY,
ANY ATTEMPT BY THE SUPPLIER TO DICTATE RETAIL PRICES, ANY
ATTEMPT BY THE SUPPLIER TO REQUIRE THE DEALER TO STOCK AND

SELL COMPANY BRAND OR SPONSORED TBA, AND ANY ATTEMPT BY THE
COMPANY TO IMPOSE UNREASONABLE OPERATING CONDITIONS ON THE
DEALER. THE FACT THAT THESE ACTIVITIES ARE ACTIONABLE UNDER
THE ANTITRUST LAWS 1S UNIMPORTANT. THE DEALER IN MOST INSTANCES
~ CANNOT AFFORD ANTITRUST LITIGATION, THE JUSTICE DEPARTMENT IS

A RELUCTANT DRAGON AND F.T.C. HAS ALREADY STATED THAT 1!T DOES
NOT HAVE THE BUDGET TO HANDLE THE INDIVIDUAL CASES -- BUT

CAN ONLY ACT AGAINST AREA-WIDE ABUSES WHICH WILL BRING

' SUBSTANTIVE CHANGE TO THE INDUSTRY,

| 'BECAUSE THE ANTITRUST LAWS ARE INSUFFICIENT, IT IS

| NECESSARY TO PROVIDE THAT THE LEASE OR MARKETING AGREEMENT
BE RENEWED BY THE SUPPLIER SO LONG AS THE DEALER COMPLIES IN

'GOOD FAITH WIH ESSENTIAL AND REASONABLE PROVISIONS OF THE
LEASE A#D/OR MARKETING AGREEMENT. THE BURDEN MUST BE OM THL
SUPPLTER TO SET FORTH THE REASONS FOR A FAILURE TO RENEW.

~ ANY FAILURE TO RENEW WOULD HAVE TO‘BE;FOR GOOD CAUSE.

THE DEALER WILL THEN BE FREE TO MAKE HIS OWN DECISIONS

~ /ON PRICING
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ON PRICING AND TBA PURCHASES. THE CUSTOMER WILL BENEFIT

éECAuss THERE WILL BE REAL COMPETITION FOR THE DEALERS BUSINESS,
NOT THE FICTITIOUS COMPETITION THAT WE HAVE SEEN IN THE PAST

~ WITH UNREALISTICALLY HIGH “DEALER Tankwagon Prices” (DTW) aup
"TemPORARY VOLUNTARY ALLOWANCE” (TVA) GRANTED ON A SECRET AND
ARBITRARY BASIS BY THE SUPPLIER,

HOWEVER, IF COMPANIES INSIST ON MAINTAINING ARTIFI- w.'
CIALLY HIGH DTH'S THROUGH PARALLEL ACTIONS, THEN ADDITIONAL
LEGISLATION TO ATTACK THEIR UPSTREAM OPERATIONS MAY BE NEC- Cor
ESSARY, THE FACT THAT THE DEALER WILL BE FREE FROM COERCION - 15i -
EITHER OVERT OR COVERT -- SHOULD ENCOURAGE THE SUPPLIERS TO  +
BECOME MORE COMPETITIVE IN THEIR TBA SALES TO DEALERS. -
CONSUMERS WILL BENEFIT BECAUSE DEALERS WILL ACTUALLY BE FREE

i

TO PURCHASE AND SUPPLY TBA AT COMPETITIVE PRICES.

WITH DEALERS FREE TO MAKE THEIR OWN DECISIONS CON-
CERNING OPERATING PRACTICES, THEY WILL NOT BE FORCED INTO
ECONOMICALLY UNSOUND OPERATIONS WHICH INCREASE THE COST TO
CONSUMERS. - o

| 1 HAVE NOT SPOKEN TO THE ACTUAL LANGUAGE USED I
THE VARIOUS PIECES OF LEGISLATION PROPOSED BECAUSE | BELIEVE
THAT IS BEST LEFT TO THE ATTORNEYS. | DO BELIEVE, HOWEVER,
THAT IT IS A MISTAKE TO ATTEMPT TO WRITE LEGISLATION WHICH
DEALS SPECIFICALLY WITH EVERY POSSIBLE OCCURANCE. ANY

* /LEGISLATION MUST



-9 -
; 0371
LEGISLATION MUST BE BROAD AND, OF NECESSITY, LEAVE SOME INTER-
PRETATION TO THE COURT AND THE JuRY. [T MUST PROVIDE FOR A
BALANCE IN THE NEGOTIATIONS CONCERNING LEASES AND MARKETING
AGREEMENTS., [T MUST BE BASED ON A DOCTRINE OF REASONABLLNES
AND FAIRNESS., [T SHOULD NOT PROTECT THE BAD DEALER; AND FOR
THAT,REASON{THE‘COMPANY‘SHOULD BE ALLOWED TO TERMINATE OR -
'FAIL TO RENEW FOR GOOD CAUSE AND UPON PROPER NOTICE. E . Y

'

SOME SPECIFICS THAT ANY BILL SHOULD CONTAIN ARE:

‘1) A noTicE oF 90 DAYS ON ANY FAILURE TO RENEW.

| 2) A NOTICE TO THE DEALER TO CORRECT ANY BREACH
OF THE MARKETING AGREEMENT BEFORE ANY TERMINATION OR CANCEL-
LATION CAN BECOME EFFECTIVE, - | -

3) A RIGHT OF TERMINATION BY THE COMPANY IN CASE
OF WILLFUL ABANDONMENT, BANKRUPTCY, CONVICTION OF FELONY OR
DEATH OF THE DEALER; WITH SHORTER NOTICE OR WITHOUT NOTICE IN
THE CASE OF AB«NDQ&MENT, BANKRUPTCY, OR convxcrx&u OF A FELONY,
EXCEPT THAT THE SUPPLIER IS STILL LIABLE FOR UNLAWFUL TERMINA- |
“TION, I THE CASE OF DEATH OF THE DEALER, SUFFICIENT TIME MUST
BE ALLOWED FOR TRANSFER OF THE LEASE OR MARKETING AGREEMENT

OR PAYMENT OF GOOD WILL BY THE COMPANY.

1) A RIGHT OF THE DEALER TO TRANSFER-THE MARKETING

- /AGREEMENT WITH
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‘ AGREEMENT WITH THE CONSENT OF THE SUPPLIER, WHICH CONSENT
COULD NOT BE UNREASONABLY WITHHELD. ’

5) THE LEASE OR MARKETING AGREEMENT MUST BE RENEWED
AS LONG AS THE DEALER HAS COMPLIED WITH ESSENTIAL AND REAGONABLE
TERMS OF THE LEASE OR MARKETING AGREEMENT AND HAS ACTED IN
GOOD FAITH IN CARRYING OUT THE TERMS OF THE AGREEMENT,

6) THE LEASE COULD BE CANCELLED, TERMINATED, OR
'NOT RENEWED FOR GOOD CAUSE, INCLUDING!: |
(A) A FAILURE'BY THE DEALER TO MAINTAIN REASONABLE
| |  STANDARDS OF CLEANLINESS. |
o (B) UNUSUAL VOLUMES OF CUSTOMER COMPLAINTS AND A
FAILURE BY THE DEALER TO MAKE AN EFFORT TO
SETTLE THE COMPLAINTS. |
(c) FAILURE TO MEET FINANCIAL OBLIGATIONS TO THE
COMPANY SO LONG AS THESE FINANCIAL OBLIGATIONS
CAN BE PROPERLY DOCUMENTED AND JUSTIFIED,
HOWEVER, SOME METHOD MUST BE WORKED OUT TO
ALLOW THE DEALER TO CONT’NUE IN CASE OF UNUSUAL
CIRCUMSTANCES, AS 1S NORMAL IN MOST CREDIT
RELATIONS, ‘ o
7). ANY LEASE RENEWAL SHOULD BE FOR A" PERIOD OF FIVE
YEARS, L . L e

‘:/8)‘ THéRE'ARE
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8) THERE ARE OCCASIONS WHEN THE SUPPLIER SHOULD BE .
ALLOWED TO FAIL TO RENEW FOR GOOD BUSINESS REASONS, UPON PAYMENT
OF APPROPRIATE DAMAGES. BUT, TRANSFER OF CONTROL TO COMPANY r
OPERATION SHOULD NOT BE CONSIDERED A GOOD BUSINESS REASON.

9) THE LEGISLATION SHOULD NOT CONTAIN A PREEMPTION
CLAUSE THAT WOULD UNDO THE GOOD WORK OF THE STATES. MARKETING
PROBLEMS MAY BE MORE ACUTE IN ONE AREA THAN ANOTHER, AND EACH
STATE SHOULD BE ALLOWED TO STRENGTHEN THE BASIC FEDERAL
LEGISLATION IF, IN THE JUDGEMENT OF THAT STATE LEGISLATURE,
IT 1S NECESSARY. '

WOULD OPPOSE FURTHER LEGISLATION OR REGULATION PURELY ON THE
BASIS THAT WE DON ‘T NEED ANY MORE GOVERNMENT INTERFERENCE IN
BUSINESS, ARE NOT PRESE!\TING A VALID ARGUMENT.

IF WE ABANDON THE LAWS THAT GOVERN COMMERCE, OR FAIL
TO STRENGTHEN THEM WHEN NEEDED, WE WILL LIVE BY THE LAW OF THE ”
MOST POWERFUL —- JUST AS WE WILL LIVE bY THE LAW OF THE MOST
" VIOLENT IF WE FAIL TO PROTECT AN STRENGTHEN OUR CRIMINAL
LAWS, B |

WHAT DOES THE DEALER EXPECT IN THE FUTURE? HE EXPECTS =~
AN OPPORTUNITY TO REMAIN IN AN INDUSTRY OF WHICH HE HAS BEEW |

L A VITAL PART. HE EXPECTS AN OPPORTUNITY TO REMAIN BASED SOLELY . '

b

- /ON HIS DETERMINATION
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ON HIS DETERMINATION AND ABILITY TO MEET THE NEEDS OF HIS ( fr?
CUSTOMERS, RATHER THAN A REQUIREMENT THAT HE FIRST MEET THE o
NEEDS OF HIS SUPPLIER. [E EXPLCTS 10 CSTARLISH AH TOQUITY TN A
BUSINESS HE HAS SPENT HIS LIFETIME BUILDING., HE EXPECTS TO BE
ABLE TO BUILD SOME FORM OF RETIREMENT FOR HIS LATER YEARS,
HE EXPECTS TO EARN AN INCOME BASED ON HIS EFFORTS, ABILITIES,
AND DECISIONS HE HAS MADE, RATHER THAN ON DECISIONS THAT HAVE
BEEN MADE FOR HIM,

IT HAS BEEN OBVIOUS FOR YEARS THAT IT WILL TAKE
LEGISLATION TO SECURE THESE GOALS AND THE “INDEPENDENT” STATUS
HIS SUPPLIER HAS NOMINALLY BESTOWED UPON HIM, WE MUST MOVE
TOWARD THAT END IMMEDIATELY.
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’ Bc :t enacted by the Leglslature of the State of Arlzenai~

»f';b amended by adding article 8, to read: .
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S 2.  "CONTROL" MEANS ACTUAL OR LEGAL POWER OF INFLUEKCE 0V2R

e *

. "OR INDIRECT OWNERSHIP OF CAPITAL STOCK, INTERLOCKING DIRECTORATES OR

o
3 I

‘:PETRbLDUM PRODUCTS SUPPLIED UNDER A UISTRIBUTORSHIP, FRRNCHISE DR
‘:MENT OR OTHER DISTRIBUTION OF PETROLEUM PRODUCTS TO DEALERS AT RE~"~

"'CASE OF A DEALER, THAT AT LEAST FIFTY " _PER CENT OF THE‘AVERAGE _

3 *~ﬂ‘)h (Reference is to 5enate enro]led blll)
y ,

AN ACT

.¥RFLATINC TO TRADE A&D QOMMLRCE PROVIDIVG FOR‘REGULATION OF PETROLEUM ééﬁﬁ

PRODUCTS FRANCHISES, AND AMENDING TITLE 44, CHAPTER 10 ARIZONA
RTVISFD STATUTES BY ADDING ARTICLT 8.5j‘ T g o

Section 1. Title 44, chapter 10, Arlzona Revxqad Statute“.

ARTICLE 8. PETROLEUM PRODUCTQ RANCHISES
44-1551. Definitions . g
- IN THIS ARTICLE, UWELSS THE CONTFXT OTdERWISP REQUIEES!“ - '
IR "AFFILIATE" MEZNS 'A PLRSON WHO COVTROLS IS COVTRQLLED GR IS
\UNDT'R COMMON CONTROL WITH ANOTHER PERSON. ’

- ANOTIER PERSON, WHETHER DIRECT OR INDIRECT, ARISING THROUGH!: I?IREC”{".

OFFICERS, CONTRACTUAL RELATIONS, AGENCY AGREEMENTS OR LEASING ARRAHGE* ‘
MENTS WHERE THE RESULT IS USED TO AFFECT OR INFLUENCE SUCH PERSONS..
3 .3, "DEALER" MEANS ANY PERSON ENGAGED IN THE RETAIL SALE OF

OTHER AGREEMENT., ENTERED INTO WITH A DISTRIBUTOR. .. . ' A
=~ 4¢  "DISTRIBUTOR" MEANS ANY PERSON ENGAGED IN THE SALB, CONSIGNj<
"TAIL OUTLETS SERVING THE GENERAL-MOTORING PUBLIC. . -
5. “ENGAGED IN THL SALE OF PETROLEUM PRODUCTS" MEANSp IN THE

ANNUAL GROSS REVENUE OF THE FRANCHISE IS DFRIVED FROM THE SALE OF
PETRO:I.FUM PRODUCTS.

‘ 6. "FRANCHISE" OR "FRANCHISE AGREEMENT" MEANS A WRITTER’AGREB*;
'MENT BETWEEN A DISTRIBUTOR AND A DEALER UNDER WHICH THE DEALER IS
GRANTED THE RIGHT TO USE A TRADEMARK, TRADE NAME, SERVICE MARK GR AYS
OTHER IDENTIFYING. SYMBOL OR NAME OWNED BY THE DISTRIBUTOR, ‘UNDER T
WHICH THE DEALER IS GRANTED THE RIGHT TO OCCUPY PREMISES OWNED, LEASFD,
OR CONTROLLED BY THE DISTRIBUTOR, FOR THE PURPOSE OF ENGAGING IN

KH.THE RETAIL SALE OF PETROLEUM PRODUCTS OF THE DISTRIBUTOR. . ™' %

"7. "GOOD CAUSE" MEANS THE PFAILURE OF A DEALER TO COMPifVWITH

“‘/THO SE EXPRESS PROVISIONS OF THE FRANCHISE DXCEPT ANY THAT MAY BE
34

'UNCONS SCIONABLE,
- 8. _"GOOD FAITH" INCLUDES THE DUTY OP A PARTY TO ACT Iﬁ A ?AIR%
 AND EQUITABLE MANNER IN TIHE PERIORNANCL AND IN BﬁﬂhﬁDING PERFGRM&&CE

OF THE FRANCHISE. s
. 9. "PUTROLLUM PRODUCTE: r'L‘Ar 3 MOTOR ’FI!ICLT’ P’UBLS MD LUBR$CM’




-:sREQUIRED OF THE DEALLR.

*"10. "“RETAIL SALE OF PRODUCTS" MEANS THE SALE THEREOF FOR CON-
SUMPTION AND NOT FOR RESALE AT A RETAIL OUTLET SERVING THE MOTORING
PUBLIC.

o 11. "SALE, TRANSFER OR ASSIGNMENT" MEANS ANY DISPOSITION OF A
- FRANCHISE OR ANY INTEREST THEREIN, WITH OR WITHOUT CONSIDERATION, TO
INCLUDE BUT NOT LIMITED TO BEQUEST, INHERITANCE, GIFT, EXCHANGE, LEASE -
OR LICENSE. V -
44*1552. Disclosures to be made¢ by distributor before = .
conclusion of adgrecment B
A DISTRIBUTOR SHALL DISCLOSE TO ANY PROSPECTIVE DEALER THE
FOLLOWING INFORMATION BEFORE ANY FRANCHISE AGREEMENT IS CONCLUDED:
: 1. THE GALLONAGE VOLUME HISTORY OF GASOLINE SOLD TO THE PRE-
VIOUS DEALER OR DEALERS AT THE SAME PREMISES AND DURING A THRLEE-YEAR
- PERIOD IMMEDIATELY PAST OR SUCH SHORTER PERIOD DURING WHICH THE SAME
© PREMISES WERE USED FOR ENGAGING IN THE SALE OF GASOLINE WﬁILE THE
V”FRANCHISE OR BUSINESS OPERATION WAS IN EFFECT.
‘ 4. TO THE EXTENT PREVIOUSLY MADE AVAILABLE TO THE DISTRIBUTDR,
THE NAME AND LAST KNOWN ADDRESS OF THE PREVIOUS DEALER OR DEALERS -
FOR THE PRECEDING THREE YEARS OR SUCH SHORTER PERIOD DURING WHICH THE
PREMISES WERE USED FOR ENGAGING IN THE SALE OF PETROLEUM PRODUCTS.
, - 3. ANY LEGALLY BINDING COMMITMENTS FOR THE SALE, DEMDLITIQN
~ OR OTHER DISPOSITION OF -THE LOCATION.
' - - 4, THE TRAINING PROGRAMS, IF ANY, AND THE SPECIFIC GGGD% Aﬁﬁ
SERVICES THE DISTRIBUTOR WILL PROVIDE FOR AND TO THE DEALER.
5. FULL DISCLOSURE OF ANY AND ALL OBLIGATIONS WHICH WILL BE

g 6. FULL DISCLOSURE OF ALL RESTRICTIONS ou THE SALE, Taahsrza
»vAND TERMINATION OF THE AGREEMENT.
7. ANY DISCLOSURE REQUIRED BY THIS SECTION MAY BE MABE IN THE
BODY ,OF THE FRANCHISE AGREEMENT OR SEPARATELY. ' ) :
ﬁ4 -1553. Voidable franchises . "
" ANY FRANCHISE MAY BE CANCELLLD BY THE DEALER AT st opwxow BY
SENDING A WRITTEN DECLARATION OF THAT FACT AND THE REASONS TH&&&FOR
TO THE DISTRIBUTOR IF: L
‘ 1. THE DISTRIBUTOR'S OFFER WAS FRAUDULENT OR UNLAWFUL. PRO- -
VIDED THAT THE DEALER SEND SUCH WRITTEN nECLARATIov WITHIN SIXTY . fﬁ_g
DAYS AFTER DISCOVERY THEREOF. B
o 2. THE DEALER WAS NOT AFFORDED THE OPPORTUNITY TO NEGOTIATE wITg
. THE DISTRIBUTOR ON ALL PROVISIONS WITHIN THE FRANCHISE, EXCEPT THAT
SUCH NEGOTIATIONS SHALL NOT IMPAIR TIE UNIFORM IMAGE AND QUALITY STAND-
“ARDS OF THE FRANCLISE, PROVIDED THAT THE DEALER SEND SUCH WRITTEN DE-
~ CLARATION WITHIN TEN DAYS AFTER EXECUTION OF THE FRANCHISE. . - 4
.~ 3. THE DEALER WAS NOT FURNISHED A COPY OF THE FRANCHISE AGR EE-
MENT AT LEAST SEVENTY~-TWO HOURS PRIOR TO EXECUTION. THE DEALLR SHALL
SEND- SUCH WRITTEN CANCBLLATION WITIIN TEN DAYS AFTER EXECUTIO. or THE

'~ FRANCHISE.

4, THE DEALER WAS NOT FURNISHED THE DISCLOSURE SﬁT FORTH IN
SECTION 44-1553 AT LEAST SEVENTY-TWO HOURS PRIOR TO THE EXECUTION
OF THE FRANCHISLE AGREEMENT. THE DERLER SHALL SEND SUCH WRITTLCN
CANCELLATION WITHIN TEN DAYS AFTER DEALER HAS RCQUIRED ALL OF THE
"REQUIRED INFORMATION. S o PP




‘ 44-1554 PrOhlblted practices
: IT SHALL BE A VIOLATION OF THIS ARTICLE FOR ANY DISTRIBUTﬁR
DIRECTLY OR INDIRECTLY OR. THROUGH ANY OFFICER, AGENT OR Eﬁ?ﬁﬂYBE,
TO ENGAGE IN ANY OF THE FOLLOWING PRACTICES:
1. TO PROHIRTT DIRECTLY OR INDIRECTLY THE RIGHT OF FREE.
ASSOCTATION AMONG DEALERS FOR ANY LAWFUL PURPOSE.
2. TO FAIL TO ACT IN GOOD FAITH IN PERFORMING OR CQMPLYING
WITH ANY TERMS, PROVISIONS OF OR COLLATERAL TO A FRANCHISE. '
, 3" 7O TERMINATE OR CANCEL A FRANCHISE WITHOUT GOOD CAUSE.

10 \ 4, TO USE UNDUE INFLUENCE TO INDUCE A DEALER TO SURRENDER ANY
11 RIGHT GIVEN TO THE DEALER BY ANY PROVISION CONTAINED IN THE FRANCHISE
12 5. _TO CANCEL, TERMINATE, FAIL TO RENEW OR EO THREEEEE EHE Czﬁ‘

13 QELLATION, TERMINATION OR NONRENEWAL OF ANY FRANCHISE BECAUSE OF

14 DEALER'S I'AILURE TO PFURCHASE MERCHANDISE OR PRODUCTS SOLD BY DISTRI~
15 - BUTOR WHERE THE REQUIREMENT THAT THE DEALER SELL EXCLUSIVELY THE

16 _MERCHANDISE OR PRODUCTS OF THE DISTRIBUTOR WOULD BE A VIOLATION _

17 OF ANY LAW, RULE OR REGULATION OF THIS STATE OR OF THE. UNITED STATEQ.

VOO EWN -

”I 18 . 6. CHANGE OR MODIFY ANY RESTRICTIONS UPON NONPETROLEUM RELATE

19 EQSINESS ACTIVITIES OF THE GASOLINE DFEALER DURING THE TERM OF KIu
20 HISE.

21 ' 7. _UNREASONABLY REDUCE, LIMIT OR CURTAIL THE
. .22 _OR OTHER PETROLEUM PRODUCTS TO_ ANY DEALER. .
- 23 -8. _CANCEL OR TERMINATE A FRANCHISE. SOLELY TO SE FOR _ITS

24 OWN 'ACCOUNT THE DISTRIBUTOR'S MORE SUCCESSFUL OR PROFITABLE FR&NUﬁISE
25 |

.2‘6 EEN 44-1555. Permitted practices ) i
fﬂ-27v o NOTHING HEREIN SHALL PREVENT A DISTRIBUTOR FROM IMPOSING UPON -
.~ 28  A_DEALER FROM TIME TO TIME \REASONABLE, STANDARDS OF PERFORMANCE, PRO~
29 VIDED THAT SUCH STANDARDS BE ENFORCED TO THE EXTENTQR§§§g§é§§§¢AT
30 THE;TIME OF REQUIRED PERFORMANCE. )
31 ‘ 44-1556. Termination of franchise; notlce, grounds - o
32 . - - X7 I8 A VIOLATION OF THIS ARTICLE FOR ANY DISTRIBUTOR, EIRECTLY

-~ "33 . OR INDIRECTLY, OR THROUGH AN OFFICER, AGENT p
34 _CANCEL OR FAIL TO RENEW A FRANCHISE WITHOUT HAVING PIRST vam WRITTE

35 NOTICE AS FOLLOWS:
- 36 l. NO CANCELLATION OR TERMINATION OF THE FRANCHISE SBALL BE
37 EFFECTIVE UNLESS DISTRIBUTOR SHALL HAVE FIRST GIVEN DEALER A WRITTEN
38 NOTICE OF DISTRIBUTOR'S INTENT TO CANCEL THE FRANCHISE - SPECIFYZ&G ALL
o 39 MATTERS OF_CLAINED NONCOMPLIANCE WITH THE AGREEMENT, . s
;wﬁk4°%r~_lNG'DEAéER AT EASE~TEN DAYS TO COMPLY WITH- THE TERMS OF TEEJFf*Hi
41 AGREEMENT. IN THE EVENT OF DEALER'S NONCOMPLIANCE, . TERF}N& ION ‘SHA

42 - ~ BE EFFECTIVE THE DATE SET FORTH IN THE NOTICE. : £

43 2+ SITHIN AT LEAST THIRTY DAYS IN ADVANCE OF THE EXPIRKEIQN QF

:g 3 TERM OF A FRANCHISE, DISTRIBUTOR SHALL IN WRITING GIVE ﬁEALEﬁ"H@@Tfﬂ
Fz ; .

46 . (a) DISTRIBUTOR S INTENTION NOT TO RENEW THE FRANCKISE AND ALL :
47 THE REASONS FOR SUCH FAILURE TO O _RENEW, OR, ‘
48 (b) DISTRIBUTOR'S INTENTION TO RENEW AND.IF SUCH RENEWAL IS

49 -~ SUBJECT TO ANY CHANGE IN PRICE, RENT, TERMS OR CONDITIONS FROM THAT
0 "UP THE FRANCHISE BEING RBNBWED, THDN ALL SUCH CHANGES AND THE Rﬁksaﬁs




' STRREFOR $ SHALL BE FULLY DESCRIBED THEREIN.

- 3. WHERE THE. ALLEGED GROUNDS ARE VOLUNTARY AB&NBG&%E&T‘BY TKE
'DEALER OF THE FRANCHISE RELATIONSHIP, SUCH WRITTEN NOTICE MAY BE
GIVEN THREE DAYS IN ADVANCE OF SUCH TERMINATION OR CANCELLATION.
a 4. WHERE THE ALLEGED GROUNDS ARE THE CONVICTION OF THE DEALER
OF A CRIME RELATED TO THE BUSINESS CONDUCTED PURSUANT TO THE FRAN-
CHISE, TERMINATION, CANCELLATION OR FAILURE TO RENEW MAY BE EFFEC-
TIVE IMMEDIATELY. )

5. ALL NOTICES REQUIRED OF DEALER OR DISTRIBUTOR UNDER THIS
ARTICLE SHALL BE GIVEN IN WRITING BY CERTIFIED MAIL RETURN RECEIPT .
REQUESTED TO THE ADDRESS INDICATED IN THE FRANCHISE AGREEMENT OR AS
SUBSEQUENTLY CHANGED BY THE PARTY IN WRITING OR IF NO ADDRESS WAS -
'DESIGNATED, TO THE PARTY'S PLACE OF BUSINESS.

6. THE FAILURE OF A DISTRIBUTOR TO SERVE NOTICE UPON THE -
DEALER AS REQUIRED IN THIS SECTION SHALL CONSTITUTE A GRANT OF THE
OPTION BY THE DISTRIBUTOR TO THE DEALER TO RENEW THE FRANCHISE FOR

- .

A PERIOD OF ONE YEAR UNDER THE SAME PRICE, RENT, TERMS AND CONDITIONS

OF THE EXPIRING FRANCHISE, SUBJECT TO THE PROVISIONS OF THIS- ARTICLE.“\
'SUCH OPTION TO RENEW SHALL EXPIRE FORTY-FIVE DAYS FROM THE DATE
NOTICE SHOULD HAVE BEEN SERVED, UNLESS EXERCISED BY WRITTEN ROTICE

TO THE DISTRIBUTOR. , -
- 44*1557. Required provisions in agreements batween

distributors and dealers- ' ‘ R

EVERY AGREEMENT BETWEEN A DI1STRIBUTOR AND A DEALER.SKELL BE Iﬁ )

WRITING AND CONTAIN: : N

{ ‘1. IN THE ABSENCE OF ANY EXPRESS AGREBMENT, THE BEALER SHALL S
NOT BE RE§UIRED TO PARTICIPATE FINANCIALLY IN THE USE 5? ANY. PﬁEMILH;

COUPON. GIVE-AWAY, OR REBATE IN THE OPERATION OF HIS FETKIE ﬁﬁTZET:

. EBQ!IQE gg&? THE DISTRIBUTOR MAY REQUIRE THE DEALER TO. DIQTRiBHTE

TQ_CUSTOMERS PREMIUMS, COUPONS OR GIVE-AWAYS WHICH ARE FURNISHED 70
-TUE DEALER AT THE EXPENSE OF THE DISTRIBUIGR._

2. THE TERM OF THE INITIAL AGREENMENT BETWEEN THE DISTRIBUTOR
AND THE DEALER RELATING TO SPECIFIC PREMISES SHALL NOT BE LESS THAN
.ONE_YEAR AND THE TERM OF ALL SUBSEQUENT AGREEMENTS BETWEEN THE DiS- -

mmmm
5 TRIBUTOR AND THE DEALER SHALL NOT, BE FOR FEWER THAN THREE YEARS, -

PROVIDED THAT WHERE THE DISTRIBUTOR IS THE LESSEE OF THE PREMISES, -
THIS PARAGRAPH SHALL NOT BE CONSTRUED TO REQUIRE A TERM OF GREATER
DURATION THAN THE REMAINDER OF THE TERM TO WHICH THE DISTRIBUTOR " )
IS ENTITLED UNDER ITS LEASE, TOGETHER WITH ANY RENEWAL RIGHTS WHICH (ﬂ
THE DISTRIBUTOR MAY HAVE, AND FURTHER PROVIDED THAT NOTWITBST&NDIN&
ANY OTHER PROVISIGN OF THIS ARTICLE TO TED CONTRARY A DISTRIBUTOR

MAY RESERVE THE RIGHT TO CANCEL SUCH AGREEMENT WITHOUT CAUSE DPON

THIRTY DAYS' NOTICE DURING THE FIRS¥ SIX MONTHS OF THE IE INITIAL TERH

P

THEREOF WHEN NO PREVIOUS DISTRIBUTOR-DEALER RELATIONSHIP §§1§T§9

, ETWEEN THE PARTIES THERETO. ACILEMENTS LUTERED IHTO 1Y atswa*ﬁgrﬁaq."}I

I *()“nl“ ALSO }"»JGAG;.AD 1\7 THE RE 1‘1”41‘3(‘; OF GA‘wOLlNL MXY BL FOh !5:!3?‘1‘1.? oo
IJ r{l”. . ) R
44-15;8 Obllqatlon of dlstrlbutor to repurchase -
upon termination of agreament ’ Lo

CANCELLATIGN OR FAII

. zm Tnv EVENT OF A\Y TLRNINATION,
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o 51gnature.

_ANY AND ALL MERCHANTABLE PRODUCTS PURCHASED BY SUCH DEALER -FROM

TRIBUTOR, PROVIDED THAT THE DISTRIBUTOR SHALL HAVE THE

~LIHE DISTRIBUTOR, PROVIDED THAT THE DISTRIBUTOR SHALL HAVS E__
RIGHT TO APPLY THE PROCEEDS AGAINST ANY EXISTING INDEBTEDNESS

OWED TO HIM BY THE DEALER AND THAT SUCH REPURCHASE OBLIGATION

IS CONDITIONED UPON THERE BEING NO OTHER CLAIMS OR LIENS AGAINST

CH _PRGDUCTS BY OR ON BEHALF OF OTHER CREDITORS OF THE DEALER.
PYRCHASE SHALL NOT CONSTITUTE A WAIVER. OF ,

RIGHIS AND REMEDIES UNDER THIS ARTICLE, , L

44-1559., Remedies B
' A. A DEALER OR DISTRIBUTOR MAY BRING AN ACTION AGAINST THE QTHER,
FOR VIOLATION OF ANY PROVISION OF THE FRANCHISE AND MAY RECQVER TERE.

DAMAGES SUSTAINED.

B. AN ACTION FOR INJUNCTIVE RELIEF TO PREVENT OR RESTG%E RIGETS
LOST UPON THE VIOLATION OF ANY PROVISION OF THE FRANCHISE MAX BE
BROUGHT BY A DEALER OR DISTRIBUTOR.

C. THE REMEDIES PROVIDED IN THIS SECTION ARE INDEPENDENT OF

. AND SUPPLEMENTAL TO ANY OTHER REMEDY OR REMEDIES AVAILABLE TO- THE

DEALER OR DISTRIBUTOR IN LAW OR EQUITY.
D. 1IN ANY ACTION UNDER THIS SECTION THE PREVAILING PARTY SHALL

RECOVER FROM THE LOSING PARTY ALL COSTS INCUEBED. IEQLQQIBQ“EQQQQET _,%

ABLE ATTORNEY'S FEES

~ 44-15¢0. Waiver " o | g S
A. ANY CONDITION, STIPULATION OR PROVISION BINDING Aﬂ! PERSON TU'

i
{ WAIVE COMPLIANCE WITH ANY PROVISION OF THIS ARTICLE IS VDID._

~B.___THE RIGHT OF EITHER PARTY TO TRIAL BY JURY OR :
F TERCLAIMS OR CROSS-CLAIMS SHALL NOT BngA;VED E&CBPE :

ER THE FILING OF ACTION AND WITH THE CONCURRENCE OF A CQUNSEL QF ;
_._Bsc_,m._B , . | T er

Sec. 3. Severabzllty -
If any provision or clause ‘of this artlcle or applzcat:on
thereof to any person or circumstances is held invalid, such in~
validity shall not affect other provisions or applications of this .
article, which can be given effect without the invalid provision or °
" application and to this end the prov151ons of this article are de- N
clared to be severable. S ST . L
‘Sec., 4.  Effective date, ' ‘ R it
e s“&‘g e

: helone sl Aatt] o i R
— ,_u.;ﬁtm;,. \mrmimﬁm.m 3 mm M‘Y ! ‘;?'
ted bs SE e. / oo ’ '

This bill will bec°me 13“ n1nty (90) days after the Governor'a IR




HOUSE FILE 1402

: AN ACT
TO PROVIDE FOR FAIR TRADE PRACTICES IN THE MARKETING . AND
. DISTRIBUTION OF MOTOR FUEL AND SPECIAL FUEL AND PRO~
VlDING A PENALTY.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

+ " ’section 1. MNEW SECTION. DEFINITIONS. When used in this
-~ Act, unless the context otherwise requires: ° ‘ ’
- 1. "pistributor" means a person vlio holds a rotor fuel
zdlstributor ] lxcense or a special fuel dlstrabutar s license
:1ssued as prov;ded in chapter three hundred twent r-four (32&)
" 'of the Code. : .

‘2. “Franchxsex means a person who is engaaed 1n the

fxmpo:tatzon; tefiqgng or distribution of rotor fuel or specxal‘:

fuel ‘and who bas entered into a dxstrlbutor franchxse or a T‘

dealer franchise. : ; o
3.  *Distributor franchise" means a written agreement or.

} 'cuntracﬁ. éither writtern or oral ‘between a franchiser and

' a distributor when ‘a1l of the followxng eand;tions ate '

xnclnded.‘

& A eonnercxal relatxansth of defxnxte dutation or cond;:

ltznuinq indefxnxte duration is involved. ... °
by The distzibutot is granted the right to offer and sell
7‘mator Fuel of special fuel that is impotted, refined. or diss
- tributed by the franchiser. . . . ’
j Ths d;strxbutor, as an zndepeudent husinass, eonst;—
‘t tes ‘a component of the franchiser s distribution systen.
. Thl distributo:'s husine;s. ox a po:tsan af it whzch

House File 1aoz,'v.‘2f"

) A trademark, service mark, trade narne, advertisina, or othex
: “>'conmerc1al symbol designat;ng the franchiser.

4, “"Dealer" means a person, other than an employee of
a distributor or franchiser, who operates, maintains or f "5~;

F'eonducts a place of business from which motor fuel or specxal

fuel is sold or offered for sale at retail to the ultxmate

? consumetr, and who holds a license, issued as pzavxded in P
-~ chapter two hundred fourteen (214} of the Code, for each pump PR
. and meter operated upon the retail premises.

5. "Dealer franchise" means an agreement or contract.;
elther ‘written or oral, between a franchxser and a ﬂealer

-or between a-distributor and a dealer when all uf the fcllowlnq .
jcondltlons are included: - ‘ N

“a, A commercial relatlonshlp of defxnlte duratlon or con-\” -

" tinuing indefipite duration is 1nvolved.

‘b, . The dealer is granted the richt’ to offer ané sell mo;otﬂ

~ fuel or 'special fuel that is imported, refined, or dxsttibuted#”f
by the franchiser or by the distributor. B

c.; The dealer 's business is substantially reliant on the

;franchiser or dxstrlbntor fur the contxnued supply of motoz'
L‘fuel or spegial fuel. .

o 6e "Motor fuel” means "mptor fuel" as deflnad in chap~‘

ter three hunared twenty-‘nur (224) of the Code.

7. "3pec1a1 fuel" means “special fuel” as defxned xn chap*{

 ter three hundred twenty-rour (320) of the Code._

B "Retalxatoty action” weans’ action contrary to the pur-

‘pose or intent of thlg Act and nay include a tefnsal k-2 ‘eon~

“sec. z. NEW sngg;on‘ nstonm:uuxna n:swnxsumoa vaan-’, 7
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. . o
CHISE. Notwithstanding the terms, provisions, or conditions

or refuse to renew a distributor franchise except as prov;ded
‘in this Act. A franchiser shall not tetminate or refuse to
renew a distributor franchise unless thes franchiser gives

g;to the distributor thirty days' written notice of franchiser'é'}:L

“inteng to terminate or not renew. Notice shall be given by
restricted certified mail, as defined in section six hundred

,eighteén point fifteen (618.15) of the Code. If a d1¢tributor, B

“within thirty days after the date of delivery of the notice

'ftom the franchiser, applies to the commlsSLOn for a hearing
under this Act, the distributor franchise shall remain in

. effect pending a final order by the compission, . The .

ffappllcat-on filed by the dxstrlbutor shall state, under oath,

" 'that’the distributor's license as a motor fuel or special
'fuel distributor, as the case mav be, has not been canceled
pursuént to the provisions of bhapter three hundred twenty-

W,four”(SZﬂ) of the Code, that the distributor has not filed

. a petition in bankruptcy or been declared bankrupt within

" 51x months preceding the filing of the application, that the

' franchiser has not withdrawn entirely from the sale for resale B

1/of motoxr fuel ‘and spec1a1 fuel 1n this state, that there are

:;h ,  no past due sums owing by the dxstrlbutor to the franchieer,'
. and that the distributor has not consented in writing to the
W;termlnatxan or nonxenewal of the d;etrlbutor franchise.
. : - Sec. 3. NEW SECTION. DISCONTINUINC DEALER FRANCHISE.
Z‘Notwithstanding the terms, provisions, or conditions of any
:dealer f:ahchise, a distributor or franchiser shall not
térﬁinaté‘or'refuse to renev a dealer franchise except as ,
‘prcvided in thxs JAet, A d;strxhutor or franchiser shall not
términate or tefuse to renew a dealer franehxse unless the
'distxxbutor or Eranchlser gives to’ the ﬂealef thlrty days"'
written notice. of distributok's or Franchiser's intent to .
’texuinatn ot net ‘rénew. ' Notice shall be 9iven by restricted
~mu£ied nnil. as defined in section six hundred eighteen -
ﬁw&nt,fi!teen (s1a 15} 0t the Cbﬂt I! 4 dealer, within
thirty days after the date of delivery of the motice from

. ‘'of any distributor franch;se,,a franchiser shall not terminate T

.

‘;precedlng the £iling of the applicaticn, that the franchxser

11nterest in the termination or continuation of the franchise. '

»of hearinq for am additional period of thitty days. o

e K e il S L B S 3w P AN el PR 0
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the distributor or franchlser, applles toc the commission for

“a heatlng under this Act, the dealer franchise shall remain - -F

in effect pending a final order by the commission. - The

~ application filed by the dealer shall state, under oath, that
;.-the dealer'’s license, issued pursuant to chapter two hundred
' fourteen (214) of the Code,: for pumps and meters located on

" the retail prenises _pccupied by the dealer has not been .

N

canceled, that the dealer has not filed a petition in
bahkruptcy or been declared bankrupt within six months -

or distributor has not withdrawn entirely from the sale for ~
resale of motor fuel and special fuel in this state, that =

A’there are no past due sums owing by the dealex to the

franchiser’ or distributor, and that the dealer has not
consented in writing to the termxnatlon or nonrenewal of the
dealer franchise, ‘ ‘ '

Sec. 4. NEW SECTION. ' COMMISSION TO HOLD HEARINGS . Upon

~'rece1v1ng an application, the commission shall enter an order '

fixing a t;me and place of hearing, which shall be within

thirty, days frnn the date the commission receives the applica- -
. tion, and shall send by restricted certified mail a copy of
' the order to the franchlser or distributor. The commission

may also give notice of the application to any'bther party

-the commission deems an interested person. The notlce shall.
be in the form and substance and g1ven in the manher determlned
by the commxssxon.' ) ‘ : : ‘

f

Any person who can sbow an 1nterest in the appllcatxon

. may become a party to the hearing, whether or not he rece1ves\r‘

notice; but a party not rec2iving notice shall be lxmited
to’ part;cxpation at the hearing on the qusstlon of the public

: - Se¢, 5. HEW. SECTION. . CONTINUANCE. The comnission nay
contznue the date of heatinq for a pe:;od of thxrty days, »,
and may ypon cpplication, but aotk ex pacrte, continue the date

Bec 6. W. BURDEN OF PROOF . upouhearing,‘f

coe
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cation are true, then the franchiser cr distributor that

intends to terminate or not renew the distributor franchise

or dealer franchise shall have the bhurden of proof to establish

that the franchiser or distributor, as the case ray be, has
good cause for terminating or not renewing the franchise.

If the commission finds the statements contained in the
application are not true, the application shall be denied.
Nothing contaxned in this Act shall be construed tc require
or authorize any investigation by the commission of any matter

before the commission under this Act. Upon hearing the commis=-

sion shall hear the evidence introduced by the parties and
shall make its decision solely upon the record made. If the
comnission denies the termination or nonrenewal of the fran-

‘chise, it may make such further order as may be necessary

to require compliance with the terms of the franchise and
to prevent ietaliatory action.

Sec. 7. NEW SECTION. RULES OF EVIDENCE. The Iowa rules
of civil procedure relafing to discovery and inspection shall
apply to hearings held under the provisions of this Act, and
the commission may issue orders to give effect to such rules.
In the event issues are raised which would invelve violations
of a mandatory federal petroleurm allocation law, all dis-
covery and inspection proceedings which would be available
under the federal law shall be available to the parties to
the hearing, and the cormission may issue orders to give

~effect to the proceedings. Costs may be apportioned between

the parties as the commission determines.

Sec, B, NEW SECTION. CONDITIONS BARRING CHANGE IN DIS-
TRIBUTOR FRANCHISE. Notwithstanding the terms, ﬁrovisions
or conditions of a distributor franchise, the following shall
not constitute good cause for the termination or refusal to
renew a distributor franchise:

1. The sole fact that the franchiser desires further
penetration of the market,

2. The change of executive management of the distribu-
tor, unless the franchisef, having the burden of proof, proves
that the change of executive management will be substantially

.
* .
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‘detrimental to the distribution of the franchiser's motor
" fuels or special fuels in the area served by the distributor.

3. The sale or change of ownership of the distrikutor's
business, unless the transfer of the distributor's license
pursuant to chapter three hundred twenty-four (328) "of the
Code is denied or the new owner is unable to obtain a license
under chapter three hundred twenty-four {(324) of the Code.

Sec. 9. NEW SECTION. COMMISSION'S GUIDELINES. 1In
determining wvhether good cause has been established for term-

. inating or not renewing a distributor franchise or dealer

franchise, the commission shall take into consideration the
existing circumstances, including, but not linited to:
1, - Amount of business transacted by the distributor or

dealer.

2. Investments made and obliqations incurred by the dis-
tributor or dealer in performance of the franchise.

3. Permanency of the investment,

4, Whether it is injurious to the public welfare for the
business of the distributor or dealer to be disruptéd.

5. Ability of the distributor or dealer to tirely paj
his financial obligations.

6. Whether the distributor or dealer has adeouate equip--
ment and qualified personnel to reascnably provide for the ’
distribution and marketing of the motor fuel or special fuel
sold to him. :

7. Except as provided in section eight (8) of this Act,
failure of the distributor to substantially corply with those
requirements of the distributor franchise that are determined
by the commission to be reasonable and material.

8. Failure of the dealer to substantially comply with
those requirements of the dealer franchise that are determined
by the commission to be reasonable and material. ‘

Sec. 10. NEW SECTION. COMPULSORY ATTENDANCE AT HEARINGS.
The commission may issue subpoenas, administer caths, compel
the attendance of witnesses and<production cof books, papers,
documents and other evidence. The cormission may apply to
the district court of the county in which the hearing is %o

e

cobL 4'H



Sec. 16. sscm;o . nzanrua. Upen zneaiving an appli-
oation, the cemmzseian shall order a\hearihq. The heafinq
\‘shall be held wieh&n thirty days 6f feceipt gf :he appi;ea, ]
" and in accordance with the Iowa Administrative Ptecedute Act.
;The conmisszen shail notify the ftanchisex ox ai tibutot o
_of the time and place of the heaxxng. The commission nay .
_,also ‘give notice of the epplicatiun to auy other p ,fy the,
‘ commzss:on éeems an 1nterested person. The nnt ce shall be
;n'the form and substan—e and qxven in the manner: determined -
by the’ cammisston." ‘ '
; Any person whe can .
may becone a party te"*é hearxna, whether or noe he.retexvee
notxce: but a party ‘not receiving’ notlce shall be 1im1§ed
"to partlclpatxon at the hearxng en the ouestion of the public
L’;nterest in' the term1uetzon or -ontinuation of the franchxse.‘
. Sec. 17. NEW SECTION. APPEAL, Appeal may be taken from '
‘the final order of the commission by either the d:stribu- o
'tor,‘franchxser, dealer or any person served thh netice pnr-j,,5
*suant to section four {(U) of this Act, to the district court 5
~ of thie county where the distributor or dealer sither resides
‘o maintains his" prxnc:pal place of business, within' thxrty
'kdays from the time the dec1sxon is filed with the comm;ssibn,
. by giving at least ten—days notice to the commxss;on to he -
served on its chairman or sectetary in the same mannar as 3{
_original notices are now served, and by filing w;th th €
'fof court a bond for costs in the sum of not. less than five
"’ hundred dollars. Appeal shall be taken in accerdance with
the prov;s;ons of the Icwa Admxnlstratxve Procedurerh t.i .
Sec. '18. NEW SECTgo WAIVER, . Any provzeion af a dealer
”'franchxse or distributor franchise which is an attenpted ;y‘ff
waiver. of the benefits of this Act shall be vaza and unen4 N
: -forceable, . - : :
- . Sec, 19 Sections sxxteen (16) ana seventeen {17) of this °
- Act shall become effective July 1, 1975. L )

,‘e 'eld for a ceuri order to enfo:ce aetieme"taken under thi
section, e K ' " o .
i Sec. 11, nEW sECTbe.‘ APPEAL. appeax ey neataken'from
the final order of the commission by either the distributor,.
ftanchxset. dealer or any person eexved nith notice pursuant
to seetiua fout (4) of this Act,’ to the distzict eourt of ‘
the.county where the d;strlbutor or dealet éither resides
or maintains his pr;ncxpal place of. buexneee, within thirty
days from the time ‘the decision is filed with the cormission,.
by giving at’ least ten-dayS' notice to the comnission to be -
setved én 1ts chairman or secretary in the same manner as ’
eriglnal notices are nov served, and Ly filinq with the clerkf
_Of coutt a bond for costs 1n the sum of nat less than two

hundred dellars.f
K $ec.,12; NEW SECTION. TFAN“CPIP” ON APPEAL' Upon appeal
‘being taken, the secretary of the eowmission ehall make ‘and -
‘certify a tranScrxpt of" all papers, records, and proceed;nqs
ﬂza connection with such application and hearinq and file the
‘same with the clerk of the court within twenty days following ‘
“the takirng of suc¢h appeal. T - a
‘Sec. 13, NEW SECTION, ~TRIAL ON Appem.. The appeal shan
be subm;tted upon the trapscript of the evidence and the -
tecord ‘made before the commission and the d1str1ct court shall
ezther affzrm or reverse the order of the commission, i
" Sec. 14. NEW SECTION. VIOLATIONS: any person v1olating
e prev1sxens of this Act is quilty of a mxsdemeanor and
‘shall be punished by a fine not to exceed one hundred dollars
or xnprzsonnent in the county jail for a perlod of not to
- ekceed thzrty days. C s " 5 -
. see,’ 15,5 INTENT. The provieiohs of‘thisyhét are ehacted"
1n the exercise of the police powers of this state for the ,
purpose of protecting the health, ‘safety and general‘Welfare’
‘of the people of this state and because methods ahd practices
Tin the market:ng and distributicn of motor fuel and special. -
ffuel have 1mpaxred the availahility to the publie of the fuel .
amﬂ the Setvxces supplied by aisttibutors and dealers who :
have entered 1nto a franch;se agreement with their respective’
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6 | ¢ Sections four (4), seven (7), eleven (11), twelve (12) -

|
‘i and thJ.rteen (13) of thJ.s Act are repealed effective July
{ 1, 1975. ‘ ' :

ANDREW VARLEY ‘
Speaker of the House

ARTHUR A. NEU ..
’ Presn.dent of the Senate

I hereby cert:.fy that this bill orlglnated in the House and

- is known as House Flle 1402, sSixty-fifth General Assembly.,

o . WILLIAM H. HARBOR .
® ' - - cnief Clerk of the House'

N ;alpproired - V ,»' 1974

. 24"
, . ROBERT D. RAY -
- Governor ,
;
¥




) No. 199 o
’(PREoFILED)

' Bys Senator Scaujifie E o
. -Requesteds Septenuet 24, 1973. SR
"Introduced and tead first time: January 9 1974
cAneiqned fn-‘Judzr::l Procoedings R ) :
- v -—-m e o, G ST % CERT O A ISR S S .nf'v.:m
“‘Read second time: Harch 20, 1974, o ' #
. v :Committee Report: Favoxable vith amendmonts T
* ySenate Action: Adopted . . 4 R S I

: Gasollua ?roducts Markﬁtlng Act “;f
- Harketlng Agrﬁpwﬂntb :

u‘YDR the yurpose of chludxng certain oral agreements
' vithin the application of the Maryland Gasoline
‘Products Marketing Act, establishing certain

,

penalties for - termination or  cancellation of - 17
-Agreements by - _distributors upder | certain 52 -
-;circusstances, #nd prohibiting the unreisonable . ‘53

‘¥efusal by distributors to renew a’ -~ marketing : 54
i agreenent and generally yelating to marketing 55

‘-agreepentsy{.)] apd _providing that the Gasoline B
. Products Marketing Act shall constitute a statpmanf -
.. of. the puullc pollcy of tnxs State. T

z! repeallng

S

and re—anactlng, th} amenaments.

Attxcle 23 = Ccrporatxon*‘"'
Section 167C, 1678 and 167F
Annotated Code of Maryland '~
(1973,Replacément‘VQlume and

1973 Supplement)

CEXPLANATION: CAPIJALS INDICATE MATTER ADDED TO EXISTING LAW,.

i. . {brackets].indicate ratter deiated frow exlstlng law,
.- Underlining. indicates amendmonts to the bill, . s
"{{Pouci- bracksts )] enclose patter stricken out of" Jlllo
-R¥umerals at. right identify conputaer units of text,

Slaehea lhdlCatu tue hogxnnlng of a camputer uu1t.
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2. A : L LSLUATE BILL No. 1§79 A
L LYFCTION Y. 85I WEACTED Y THT 4itENAL AGSEN Y OF 3 Gw” \
COMARYLAND,  Thut Secrdons JHTC, teldEand tels ogar A it 21 ?(: . et ey
- Cotporations, AL Lhe asbotated Code of  Aavyland CL¥013 - 18 \ i
- Peplacerant Volume ani 1373 Sappledconty Be arnd they arwe 79
i - hereby repealud, aud rw«nndrtud wztl amondaionts, too road o
"y as xollous. : Cae S
K . :
. :
e oo s ks oused in this subheadinq,'tha term i o
. I AN *pistriogtol™ Daans Gny porson wnquqd in the
oL 0 sale, o gonrignoent, o;‘ﬂistribution oif gasoline products
. . . coo, through retail outlets #hich it owns or lnavnn,. unﬂ/fﬁhu _ , )
A L T maintains a} AN OHAL OR written pontiactual relatidnzliip L B
ool n Tt yith a dealer for  thle sale of the products, And shall 0 94 e
I O T irclude any subsidiary or afiiliated corporation in which . .
S o ¥t holds at 1 a5t tailrty perceut IOthq control; .o 85
P ‘f",‘vﬁ e A2) "Dealer" reans any pers:n engaged in the = 97
R ‘retail sale of " gasoline products Mnder a aarketing 4g
. agreement entered into with a distributor, other than. a - = .. -
- person who is An er ploy ze of a alb*rxxutor. L e 9

2

Do A3) 1-"Markat1ng Aorepment" neans [a] AN ORAL OR Ao
- Wwritten Agreemenat Detween a distributor anl a dealer 162

under which the dealer #s granted . the right to use a ‘103<'fr%5:
" -trademark, traie name, service mark, or other Xdentifying L

sysbol o name owied Dy the dlbtrlbutor, and [a) AN ORAL ‘  %;f
ot -

© OR written ggieemernt botween a distributor and a dealer 105 -
by which the dealer is granted rhe right to eccupy ,486 L
premises cwned, leased or controlled by the distributor, N

~For the purpose  of engaging in the retail sale Qf‘i; ?07
f;gasollne :oducta»gapplle& by the d;sfrlcuto : S T

T N

B

%;' Ju) " “Epgaged ina, the tetall aale of gasaliné 'A 110
_proﬁuctc"- means that at Yeast thirty per cantum of the ;_111
;.. -dealer's gjrcss revenue is dnrlved frow the retaxl 5ala of

©-gasoline proéucts-' ‘ e : »

>

SRR AN "&etaxl" peans thetfsalc of a product for .
-purposes other than resale, o EEE coeo

":67s.h

R zvery 'mazketznq‘aqreeﬁenﬁubétweeﬁ a distributor and
* a dealer chall je subject to ‘the following provisions -
Vvkether,c: ot expressly set forth tho:eln' I T

o

EEEEERERE & ) I Tho dealer hdll not be quuxrel to keep his - 1
Cretail  outlet open: fux businens for any specificd pumbor 1220
. of hours per day, or days per weeck, uUlLua hig - garketing R
¢ agresnent exrressly sets rorth the requirements; o
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R 42) The deqiec bhdll hqvn the. rith to capcol " hin.
marketing = aqreement - Motil midnight of the seventh
Pusiness day afrer the day on which the agrecment was

~ signed, by gaving the distributor in person or by

“egertified pai} ¥ritten notice of cancellation, provided

“that #ny money, «quipment, or merchandise loaned, sold or
delivered to the dealer aro goturned to the distributar

Sooow el 00 far full credit, or  cash  equivalent, tojethar with
R SR LRI Aclivery of tull ponsansion of the service, station

location to the distrihutox,. Aithin 10 duys n;tut'v

D dellvery of notice - ;,v";.,‘ : 5"'“

- LV,ffi;} oo ;f . 13) ‘ The rlght of exther party to trlal by Jury ar;
. ... ., .the interposition of toqnter~c1a1ms or cross-claims shall
. : “not by agreenent oe ualved' B E ;,} .4 P

‘.wuiﬂt»*?V. A4) 7 The prxce at whxch the dnalor qell p:aduatS' N

- .shall not lLe fixed or paintained by the distributor nor °

" shall he seek to Jo so, nor shall the price gf products

o L T "be subject to enforcement or coercion by the distributor

Joo e T im any  wayy fFrovided that nothing herein shall. be

o iooee oo e comstrued  to prohipit  a  distributor from 5uggestinq
; LT ‘prxre and rounselxng uztb dealers concerning prxcps.

. 13) o dealer shall he requxred tn use ar . ufxlizw
._any promotion, premivm, coupon, qive-—away or rebate in
~ the. operation of the business, Except g5 otherwiua
. 'provided by law, nothing herein shall be construed to . - -
. prohibit a gealer from participating financially in a . 146
“promotion, premium, ¢oupon, glve—avay or vebate qponscred ’

gﬂpy the dlstrzrutor' _ SRS / ‘

T 16) ) In the " event of fanY " termination or* .1
R ancellation .whether by gfutual agreement or otherwise, a 150

.. districytor shall be required to repurchase from the’ ;1151‘

. dealer - within  thirty (30)  days from the date of e
~termination at the then current yholesale prices any and. 152
. all ~merchantable jroducts purchased by the dealer from - -l
" ~Yhe distributor, provided, hovever, that in the event of , 153 .
_.;purchase, the distributor shall kave the right to apply " 154
the proceeds. against any existing indebtedness owed to ff T
him Py the dealer and that the repurchase obligatioa is . 155
“ enforceable to the extept that there #gre no oather valid = 1&6 .
“.claims or liens against the pgrolucts by or on behalf of - 157

- other creditcrs of the dealer, AND IF JZHE DISTRIBUTOR . = 158
 'TERNINATES OR CANCELS OR_UNREASONABLY REFUSES TO_RENEW AN .
"AGREEMENT  WITHCUT THE WRITTEN ASSENT PF THE DEALER, THE 1‘59 :

- DISTRIBUTOR SHALL PAY TO THE DEALER, WITHTN 30 DAYS AFTER S
" THE EFFECTIVE DATE YF THE TERMINATION OR CANCELLATION QR 160

UNREASONABLE REFUSAL__TO _RENEW, THE FULL VALUE OF ANY = . °

. BUSINESS GOODsILL ENJOYED BY THE DEALER AT THE TIME THE
DEALER IS NOTIFIED OF THE CANCELLATION OR TERNINATION OR

SEFUSAL_TO RENE: . , .

SRy e 3zstrxoutot shall unrpasonably thhhold its
;Vcoqsant to eny Assignment, transfer, or sale of

[T
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id) ”:ﬁxtu respect to nau-tunnuat‘ nf "4 marketing

agreement,' either palty gwust give the other party notice
- 0f his intent not tou renev a marketing agreement A least’

‘90 days prior to the expiration of the teras. of;‘thaf
;markc'1ng d;iaewaut. et ¢ w0

e

)67?,

R =l.ylfﬁ - pA&Y IN ADDITION TO 'ANY OTHER LIABILITY = HERSIN
. e PQOVID;D, INCLUDING THAT SPECIFIED JZN SUBSECTION 167E(7),
- e A districutor who has a written marketing agr*emenf, vith ‘
' o ‘a dealer shali be liable to the dealer as providad in s
167-1 for tas  Ristributor's ¥rongful or illegal 177 .
"ternmination or cancellation of the marketing Agreenmnnt 178 -
e ; ;during its tera([.]] OR__THE_ DISTRIBUTOR'S_ _UNREASONABLE -
o “. " REPUSAL_FO REN:a THE BAKRKFTING AGRFEMENT. . L e 179

. .- “gECTION _2. __ANL__BE _IT _FURTHIR_ENACTED, That new
: .Section 1573 be ana-it_is Nereby added to Article 23 - 182
Corporations, of the _.annotated Cade_of NMaryland 1973 -183

PO . \'aEEIﬂCPW“QEquQIQﬂﬁ“wﬂﬂQﬁnlgli-“zﬂﬂliﬁﬂrﬂt];“ﬁg:zgéééJ_ﬂi
oo R fg}lov". Co e . AP ’

*am- L R
ZHE -GASOLINZE PRODUCT HAHKETINu ALT SWALL COVSTITUTé
- B_STATERENT QF Tiig_PUBLIC POLILY OF THIS STATE '

Wy ey 17
»

s BECTION 112]] 3. AND BE IT PURTHER 'Eﬁncfsa;*
'.;thxa ket zhall take effect July 1, 1974, oo
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AN RCY TQ AMEND (Pu“TER 29. P&RT H HT!E 6 of ThE DEUWM\E COGE RE!.AT!HG TO COM-

RN SERB L.

: Reps. duPont,' e 3
mmﬂs M&M
1

_cnnntrrez

~u603t«or REPRESENTAT IVES
t:?*u GEMERAL A“SEMBLY

;’seconn b&SSlGN - x97k

e

4ﬁhU5E‘S:LL NO.

MEFCE-AND TRADE; AND REGutATiNG CERIAIN TRABE PRAcrlcas NHtCH AFFECT “THE otsraiauxran
| OF MOTSR FUELS. ‘ , . . ,

“8E |f NACTE év’TnzisénceéL ASSEMSlV hrfika'éTArt»or‘DEL#uag::';[‘

Mend §2901 C! apter ’9, Part ll‘, Tvtle 6 of~the Oelaware €ode (

fﬂnuw\ng.

"52901 . thmt ions
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ion of statement that they desire to sell such. 'roéucts in th;s

decla
, State. Such den!aratron er statement shall contaln the name. brand or. trademark
at the pranuctf mtended to be sold. tagether with tm name. and address of the ;

'?jsupplier therenf and a cont1nu1ng covenant that a\i such products shatt he

?,in conformxty thh State standards, :hat no water or’ other -adulterants shal!
";tbe added to any ost or gd&O\tne products, and that the chemlcai t;mpasit:ea :/
‘:of products shaH not be. Lhanged except after ﬂotrce to the Dwiswn of ﬁcm-

\»J\sumer Affa1rs. The prDV1S!Gﬂs of thvs sectxon shall afso app!y to gasolzne

‘f and oth&r autamottve fuels dtstttbuted by the Governor under emergency pouers."

-

Sectvon :., Amend §2905, Chapter 29, ?art tl, Tvtle uf the Oe)aware Cada

by strxk:ng satd Sﬁht1dﬂ in vts entrnety, and substttuztng in !1eu thereof the foi-fi

AW ST BRIV 0 Wee e W A v

'flow!ng.‘f

. “52905. _n_ggendence of Retail Dealers

THRA W 80 P S T B T R

fcllowtng"

“§290$.7/ gual Treatme

(p¢QdMCta)f9 retax:ﬁdea!ecs and other retatt fueY aut%ets shai! extend a!}

TR



:vohmtary allowances uniformly to every dealer or uut%e supphed.

(b) Every manufacturer, dvstnbutor or other person supp)ymg petro#mr

praducts to retav! dealers or other retaﬂ fue! outiets shaH apply aﬂ

o
% ' ‘:, iequipment renta!s umfurmiy tn- al! deaters and outlets” supphed- :

f | (c) Every manufacturen . d;str\butm‘ or other person suppl)nng petrolm' -

f '-”-'products to re.lml dealers of othcr retail fuel uullets ‘shall apportwn um-

% "?{ormly all ga'=0huc and specral fuels aupphed durmg pervods of shortages, '

‘5 ;;, "/on an eqm teb%e basn e and ’shah not’ d\scn,‘pmmate among~f¢ea!ers\» and wt:uts,‘?',
ig: in such.allommtts." : | ’ ‘ . o

§ ;'/ASectlon S- Amend - (‘haptcr 7?9, Part sl, Tttle 6 oﬁ.the Delaware que bx adéing

i: : thercto 2 ‘new seftron, des ynated as §2%7, whwch ﬂew scctvm shall read as fcnaws.

e

"52907. _gg_pment Pu-‘r'hasec« a; Retavl OeaVer

o v P'roperty purchased ..f a retaﬂ dealer and afftxed'or appended tn FR

servwa statrm or retail fuet Outlet shaH remam Lhe propu’ty of the

MR S

i.,person purs.hasmg same, notmthstandmg the fact thatwt is. permanent!y

1«a~'ttache,d. Upon termmanon of 2 marketmg agremuent, temmatton of a

,ledse or the vacatmg of the premtses by the reta:l dea!er :he purchaser‘

I

w‘uch ta relwve same Fram

ot the property shaH hc'wc a reasonabln tw-e

- ’ "c; *he p;rrhas# uf the eqmpmem at a fanr and equnable pr\ce.’ ln re-:

were ar the' t;me the pmperty was - a«tached. ’

e

4ectmn 6; Mend Lhapter ZN Part }_ Trtte 6 of the Oelaware;toﬁe hy

Tl

oW sect |or ¥

~;1' Frchase Prombticn Sales

ar'rwan "..furma! or ror.m, ..haH ’prowde for th@ use af any‘ ,

-]pnmt )o., pr ermum, “coupon, .gi vo-away, or rebate in the operatwn

~

e of the busmess, provumd however, t.hat a dea!er may pavhcnpate m a pro-v ‘

mehon. prcmum. r.oupoq, gwe-away or- rebate sponsored by ‘a manufacturer



-

x/.

R

B '«el‘dt'on. Upon c-vmg ‘he mn ‘ arty's h notw.e, otk muney, eqmpment
end me:chandase loaned, sold or dclwered to'the refa: ;
‘ ;»agreement shall be returmsd o the Sther party for cu.‘

equwalent. lf the othe' cart.« to, the- anreemem ;s the wner Qf the reat \

wvtﬁ' dr-alers mmermng prues.« Eac.h a5 reement betwecn ‘as mfacturer aM

‘Lhe legénds 'rmcs mmm OR muomonv mcss FoR ANY Pnowms covm:a m
n., maemw v monwma A ssnwce smmn omsa :m' sm‘m mowcrs

Pl s ol RL D s T T PR




.mu-o encwal .

fﬁ,agreement. and shaH statn the reasan for suc!

AL A B R N e R R

Y
e

weement‘requ es the retae%l

h)‘r if the marketmq agreemeﬂt or remaa

A AR G B 4

sell ie p; oru'- for as. ri,a..unobie & nmx:n-

..'—
s
-
-

(have a cause of acncn ﬂqalhst the mrtr.butor for; the balance. -




{b) L ‘Athe event a marketmg agreement hetueen 3 ﬁealer andr mawfac-‘ :
twef is terﬁnnate& or canceﬂed, whether by mu:ua% consm or. athmzse, t‘he'
mnufacturer shaH, mthm tmrty days. ’tender to the daealer, for products

' fz.‘“""h were said to tbe Geater whlch the dealer has been unable to setl,” “the.
) ;qu pru:e orzgmaHy pa:d by . u.e. dealer for the pmducts. in 'the‘evimp
| ’there is any emstmg mdebtedness owed d;rect Iy to the manufacturer by tfhe
: dea)er. the value cf the pruduus bemg re-par:hased shalt ftrst ‘be app!uﬁé
to the emstmg mﬂebtedn«ss, wmch shaﬂ be reduce& not ﬁn!y b’y the va'haa
of the products re—purchawed but al..o by the subtractim oi’ any mtef%t or
-sefwce charges rmpased on th;e prodm.ts bemg re~pun.hased» ! 2
*f-acturer does uot make such tender wﬂhm thw'y days, the éea%er mazy saﬂ

‘the products for as reasonabte ‘a pnce as may be e&tamed and shall ﬁm

~,5ecnon 9. Amend Chapter 29, Part n, nne 6 cf the Befawa re

S

Cﬁnmuni*tﬁg -Affairs

uias:, as it ﬂeems

AMGWWW1’

. b i

shall ;ec&weh*s”f‘r-ense or Gp’Erate"‘a service: s.faf:'on ml#ss and unmmw"

por T

“has*ﬁmvaﬁ”‘“‘?h“‘ﬂa‘m fmr‘sntﬂ-t -

s

Ws’ﬁm m:nsmn in administering the prwvsm&

ES

s Secttm 10. The prowsmf\s of th s Act shaH be hbera!hr

4 ‘ ' 3
Section H. f any prawswn of tht: acc ar the apph:atn*pn th«mf fa& any-

,to’ be severabte. . e




© 7 This Act is intended as a retail dealers' “8ill of Rights'. 1t provi

‘ior the regulation of certain trade précfiées\hhich affect all motorists, such .
. _ : ‘

as adulterated gasoline, 'green stamp' and qtheffpurchase prqmotfons§fprice;fjxing;~‘,;

PSRBT Lat a0 s U0 oI AN RIS RN

e

and more clearly delineates the relationships between the manufacturer or dis-

I3 SRV

tributor of gasoline products and the

&

VT3 S

DT AR 6 Y
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File No. 349 .

Substitute Senate Bill No. 328

Senate, April 17, 1974, The Coamittee on
General law reported through Senator Page of the
12th District, Chairman of the Committee on the
part of the Senate, that the substitute bill ought
to pass. ' : . . ] :

AN ACT CONCERNING THE RELATIONSHIP BETHEENA A

" PRANCHISOR AND A FRANCHISEE.

WSO E WK -

Be it enacted by the-. Senate and House of
Representatives in General Assembly convened-

Section 1. Section 42-133f of the general
statutes, as amended by section 2 of nunber 73-500 ‘
of the public acts of 1973, is repealed and the :
following is substituted in lieu thereof: .

(a) No franchisor shall, directly, or through | <«
any ofticer, agent or employee, terminate, cancel s;
or tail to renew a franchise, except for good| i,
cause WHICH SHALL INCLUDE, BUT NOT BE LIMITEDP TO
THE FRANCHISEE!'S REFUSAL OR _FAILURE. TO COPPEL) N
bUBSTANTIALLY WITH ANY MATERIALY OBLIGATfON\OF THE rQ
FRANCHIS AGREEMENT OR FOR THE REASONS STATED IN \“\

SUBSECTION (d) OF THIS SECTION. The franchisor \
shall give the franchisee written notice ot such
termination, cancellation or intent not to renew,
at least sixty days in advance to such
termination, cancellation or failure to renev witn -
the cause stated thereon; PROVIDED, IN THE ‘E. ENT
THE FRANCHISOR ELECTS NOT TO RENEW - A FRANCHISE
PURSUANT tO SUBSECTION (d) - OF - THIS SECTION, THE
PRANCHISOR SHALL GIVE THE FRANCHISZU.+ WRITTEH
NOTICE OF SUCH INTENT NOT TO RENEW AT 'LEAST SIX
MONTHS PRIOR TO THE EXPIRATION OF THE CORRENT




> W
N

ERANCHISE AGREEMENT [and shall file a copy. ‘thereof

_pursuant to thoe franchise,
“notice

"franchisee shall be allowed . fair
-compensation

- RENEWED PURSUANT TO SUBSECTIONS

'FRANCHISEE OF

"REAL
.SUBSIDIALRY OF THE FRANCHISOR .

~THAN . .SUCH . .USE COVERED BY THE FRANLHISthGﬂBEREKT‘

~fr11e no.,aus‘;

Simultaneously with the comnmissioner of consumer
protection]. The provisions of this: sectxon shall.

not apply (1) where the alleged grounds  are
voluntary abandonment by the (franchisee of the
franchise relationship, 1in which eveat,  such

notice may be yiven.
such termination, cancellation or failure
‘repcew, or (2) where the alleged grouaands are the

conviction of the --franchisee in - a court of

3 competent jurisdiction of an offense punishable by

a term of imprisonment in'excess of one year and
directly related to the business. conducted
in which event, such
at any time following such

may bo yiven .
effective ‘upon delivety

conviction and shall be

rand written receipt of such notice, .

termination of 'any'ftanchzse the
; , .and reasonable’
by the franchisor. for.
franchisee's inventory, supplies, egquipnent
furnishings purchased by the franchisee froa the
tranchisor or its approved sources and costs and
expenses paid to ,the franchisor under the terms of
the franchise or any ancillary or collateral
‘agreegent; provided mno compensation shall  be
allowed for personalized itens which have nO‘value

to the tranchisor.

(b) Upeon

(c) Notwlthstanaxng the provisxons cf °ect10n
52=550 - the general statutes, no fraachise
entered . 1nto or renewed on or after the ettective.
date of this act, whether oral or written, - shall.
be for ‘a term of less than three years AND FOR
SUCCESSIVE TERMS OF NOT LESS THAN - THREE YEARS
THEREAFTER < _UNLESS <CANCELLED, TERM INATED OR HOT

Ca) &Nﬂ (d} OF
THIS SECTION. o

, {d) [Any tranchisee, upon regue st shall hgye
the right to have.._the-—quéstion “of. good . cause
subnitted ..to - arbitriation in accordance with the
fules of the American Arbltraﬁion~_issocia=;ou] A
FRANCHISOR MAY ELECY.
WHICH INVOLVES THE LERXSE 8! TﬂE FRA&CHIBOR TO THE
REAL PROPERTY AND: IHPROVEHENT. N
THE EVENT THE FRANCHISOR - (1) ShLLS OR LER58a~588LE
PROPERTY  AND IMPROVENENTS - ’TO QTHER THAN A

FOR ANY. USE ORHEL

fiftecen days in advance of
to -

the -
and

,‘“

T
o

-NOT TO RENEW A FRANCHISE . -




tile No. 3u9

‘ 71—&89-3"&“ SALE Oﬂ LhASF PROHIBITS’Sﬂtﬂ USF FOB k
Cop- VERIOD (OF EIGHTEEN MONTHS FRON THE DATE OFP SUCH
73 SALE--OR. Li-ASE; OR (2) SELLS OR- LEASES SUCH RFEAL
14 PROPERTY TO A SUBSIDIARY QE_I&E FRANCHISUR, EXCEPT |
.79 .5UCH SUBSIDIARY- SHALL NOT USE éUCH . REAL [ROPERTY'
76 FOR THE OPLHATIUL QF Lﬂh. S&Hh BUSIKESS OF Tﬁﬂ\
17 FR&NCHI#EB OR {3) CONVERTS sucH RE&L PROPERTY AND
IMNPROVENENTS TO A USE NOT COVERED BY THE FRANCRISE
,AGREEHLNT' OF (4) HAS LEASED SUCH  REAL PROPERTY \~
FROM - A PBPSON NOT THE FRANCHISEE AND SUCH LEASE -
FROM JUQH fnRSUH I5 TERHINATED OR NOT REREKED.
Sec. 2. (NEW) (a) Any franchisee
written notice as proviced in secti
act, . may " tilé a - conmplaint
ions of section } of»”thisu.act
of counsumer

that \\tranchlee vho - is a ret l(dealer,'asy"
defxned 1n\sectxon 14~ 318 of the eral statutes;

.motor vehiclés. Such- departpént shali hold a
hearing’ ‘on s:éh\ complaint Aithin thirty days of
its recexpt. h;th'n sixty dgays of such receipt,
'such department , nder its decision. If
such department finds lations of section /1 eff“v
- this act, it shall sogder that the franchise ..
agreement be continug ™ Any franchisor . ,
or franchisee  aggfieved the decision of such
depattment nay- f;{e an dppea _‘ '?accozdance vzth
‘the prov1510ns' ‘of sectxon X
1 statutes, ‘/ ‘ v
(b} Tﬁe/ commzissioner of cq»
- or oﬁ motor .vehicles may issue
person . involved- with the - cdl
subsection (a) of this section or for-any
papers. (or documents pertinent to such com
adm;nlspex an oath or atfirmation ' to ,any.
and ,Conduct ‘such hearings requxred in subse
-¢a) 'of this section. R
: Sec, 3. {NER) (a) The comnxssxone. af
consumer protection is authorized to do all things
nnceasaly to apply for, qualify for and accegt any
‘tederali tunds made available or allotted under. any .
-tederal, act  for  any projects,  programs or .
activitles which may  be established by federal
lav, tor any of the purposes, - or’’ activities -
ruldted‘theroto, of ‘any provisions of-the. genetalw
‘Statutes administered by said commissioner, and.




Pile No. 349 -

said commissioner shall adminiSterfany5éuch  funds.
allotted to the departmeant in “accordance with

‘federal law. The cowmnissioner - pay enter into -

contracts with the federal govermazent concerning
the use and repayment of such funds under any such
federal act, the prosecution of the vork under “any
such. contract and the establishment of, and

disbursement froa, a separate account in which

"tederal and state tunds estisated to be fequired
for ©plam preparation or other eligible activities
under such federal act shall be kept, Said
account shall not be a part of the general fund of
the state or any subdivision of the state. - '

{b) The state, ~ -acting by and. in th§ 

discretion of the commissioner’ -of . - consumer
protection, may enter into a contract with any
‘person for the services of such person .acting as
an 1inspector appointed . in accordance . with the

provisions of section 19-327 of the . general -

‘statutes.

passage. e -

Sec. 4. This act shall take effect from its

LXEain7
Wil
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m cowazmm:.m op mssm:mm N
. S m me m o:m mousmm :mm zmmm m.m sw
, AN ACT PROVIDING POR 'r:m REGUIATION OF DEALERS' mm rm
| THE SALE OF GASOLINE. - RO -

- Be _:!._t_:_ ‘enact.e:’l by the‘s;emita anﬁ rougse of P.agrasentagg@s*g
. genexal Courts asscubled, and by the aut‘:aorii:y. of the same, as follguse.

R  ‘The General Laws are hereby ame; lad by inserting aftey m& ‘
- 93!3 the follw&.nq chapteg, o ‘ 3 , o

b

caawaa 93z |
nmum-rzou OF nmmns' asam»m*m FOR THE mu..z oF mo&ws.. o

gec ection i. Por the marpuse of this chanter. the mnming m::&c shan,
unless the cont:ext otherwisa zeaui:es. have t:mz fanming meaninge

" "Suppliex”, any person engaged in the aale. conaigntaent or ezsezmum (ﬁ
.petroleam products to retail outlets. ‘
aler”, any perscm who is not a patroleun aunpnar. engaged :Ln z-m zetﬁ:u.
8alB® of gasoline to the motoring public in the commonwealth tmde: wtitm
agraemam:s entered into wz.th a pﬁt:oleum aw:tplier. : -

“Agrecement”, means writtan aaraexrents between a pe!:::omma euppuet and a
& gasoline dealer under which the gasoline Gealer is granted tho right to use
2 trademark, trade name, scrvice mpark or other S.éem:mymg syzrbo:. crx nams
owned by the petraleum suppl 1er. : ' .

gectmn 2, This chapter. shall apply to aq:r:eemants pa:taining to the sam,
of gacoline  and related products when (2) more than twenty por cent of the
dealer's gross sales are covered by such agreement and (b) such gross sales t
covered by such ag:eem &:e more- than twenty~£ive. thousand dollays m&y.;.,,_l

Section 3.* A supplier shall disclose in writ:.ng to any p:cspectiw d&m
the follcm:.ng inforuation, before any agreemomt i3 concludcod, o
(&) The gallonage volume history, if any, of the lacation unﬂm: 1 3 :
for and during the three yoar pericd immodiately past or for the entive mio&
‘Which the location has been suppliad by the supplier, which ever is shorter,
- (b) The name and last known address of the previous dealer or dealers for -
the last thrce ycars, or for and curing the catire period which tho lccation
has bcen supplicd by the petroleum supplier, whichever is shorter, awd the
. n or rcasons for the termination of cach dealer agreement.
(¢) aAny legally binding cmmituents for the salae, dcmolj.tim ot a&her

:diapositicn of the locntion.




("—3'\"3\!) ‘l‘he trnix:i.ng progxm: if any, and the specific goods and ﬁervim

e.néu suppl’sr will mrovide for and to tas gasoline Cealer.

~ “(e) Full éizclosure of any and all cbligations which Will be zmed
- of ehe dealex, including but not limited to, any cbligation to exciuaivoly
"ﬁam any of tho products of the supplicr, its subsidiarics or any other

«

ny or any advertising ond promotionsl items that the dealar smist accept,
{(£) Full disclogure of all rcstrmt.ims on tho sale, txmfaz. xencmtl
termination of th:a agx:eement. : .

’ §ect;,cg 4. In tho evem: of any termination, canceuutiom or fanum to

- [renew, whether by mipudl agreement or oilierwiso, a scupplier shall rake ox
cause to be rade an offer in good faith to rejuxchase from the dedler at
then current wholesalo prices any and all rerchantable products purchased by
 said dealor from the potroleun suppliocr, provided havover, that in such ‘

event tho potroloum suppliler shull have the right o appiy tha procceds
against any existing indebtedness owed to him by the dealer and further
provided that such zepurchasod obligation is conditioned upon thexe boing
no other claims or liens against such products by or on bahal.f af cehex
creditors of the dealer, o .

gection S. It ehall bo u':mful for a aupplier t:o:- :

{(a) cancel ¢ terminate an aggocmant priox to its expimtim ﬁa\:a
unless the dealer has éafaalted undexr any term, c:c"aéi%:iea oy obligation set
Vfoxt:h in his agreemonte. :

() Pail to renew an agzecment without gi.v:i.ng ‘the ée:aleg' wgitten o

‘notice of theo clection not &o rondw at loast sixty days prior to the S
- _expiration of the ayrecoment. Such failure to reacw shall he fox gauge,
. :;%& ehall include, but not be limited to, grounds fox canz:enatm& or
- termination undor subsccetion (3) ‘

Sacticn G, No supplicer shall hinder, cocice or th:e.m:en any éea}.er gor

ths purpose - of preventing hm £rom joining any trade. assaciatien eadae up

dealers. : .

Section 7. A daaz.ex ::ay :o:ing an-action fm: danages aus%:amed ‘a3 a result
of (1) railure to malke such disclosures as are reguired in section throoy or
(2) failure to make an offer in good faith to ropurchiase as reguired in
section foux: or (3) w::cz‘zzr_.;i'ul t;e:r:ainauion of or failure to roenmw his
agrecnent as set forth .in szction £iver or (4) any violation of section six.
This rewmedy is in addition to all othor romodiaes availabile undeg contract
or proviged by law. i the court finds that the viclation of this chapter
has been willful tho wuurt may allow s:ca.wmhw m:tmey fmw. .

‘ \ 35 5 t:;og £. Lo acticn r'"' be hrmg!:t under thw c:ha*:ter £or a cmmni .
| &ction which arosc morc than cne year prior to tha date such action in mng
gection 9. This chapter shall apply cnly o agrecments enterod into,
renowed or amanded on ox aiter Novenbex Lixat, ninet cea Rzz.ndxad ana savamzy-»
WOQ ' ‘ o

B Eou.,c of - ‘cp senmtiva.s. my 1972
"—\mnaed to bo cnactcd. | ST o ﬁp@ﬂm

n Sen&ca. July B 1972 |

 passed to be enacted, , P A
. 1972  Approved, . Gmmx‘m.

T e s



Section 9.‘ Thiq chap*ér umll applv on]y rg ngreements entereé 1nt0,
‘renewed or emended on or after November firun, ninetpen hundred and . B
seventy-two. , ‘

ok - 5
3 N S
i 4;,'

4 24
o

(

uu

?a} ﬁ to be enacted.

‘IhvSehate, Jﬁly : %

"o Passed to be enacted. .

~ Governor,
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* 56:10-2. - Legislative findings. o o .

56:10-8. Application of act to prior grants of franchises, ) N o8

- chlae. (1973) 4 Seton Hall L.Rev. 683. C.J1.8, . Tral e-Marksﬂ Tradea-Namel

" L1971, e 350.52.etf. Dec. 21, 1971

.Library references . ST -Jeet matter of Qhe rmnchlae and Ieaae
Contraets €1, o . agreements, Shell Ol Co, v. Marinello, .
C.J.S. Contracts § 1 et sed. 120 \ J.Super. 357, 294 A.2d 253 (1912),

" 1. in general modified on ether grounds 63 N.J.: 02.

. does not apply to preexisting agree-
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’ CVHAPT(ER‘V 10. . FRANCHISES {NEW]
Sec. : PR T kS T : '\7\ . ‘ - o E
86:10-1. Short title, . ' R

56:10-3. - Definitions.
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56:10-10. Action agalnst franchisor; dumages° mjunctlon costs. -

56:10-11. Severability.,

§68:10-12. Limitation of liability of franchisor, its ofﬁcers. agents or emploms
for furnishing information.

Law Review Commentarles . Library relercllcu
Right of tranchlsor to ternminate tran- 'l‘rade Regnlaﬂon =871,

. and Untalr Co

56.!0-( Short tltlo
This act shall be known and may be cited as the “Franehlse Pmctlces Aet .
1.1971, ¢. 356, § 1, eff. Dee, 21, 1971, ‘

“Pitle of Act: cludes lranchlsor-!easor from terminat- .

An Act to prohibit unfair practices fn  In8 lease except for goud cause 3“",.
franchising &‘:Id sﬂpplementn%g Title 56 upon at least 60 daya sow"iue“ notice

of the Revised Statutes. L.1971, 356. ~  Setting forth all the reasons therefor.
Shell Oft Co, v. Marinello, 120 N.J.Super.
1. - Construction and ”9"“‘“’" 357, 204 A.2d 253 (1972), modified on oth-

The Franchise Practices Act applies er g'rounds 63 N J. 402, 307 A.2d 598; m- .
to a lease agreement which is part of rinello v. Shell Ol Co., 120 NJSu
the franchise or which is ancillary to . 357, 294 A.2d 253 (1913), modiﬁ-e‘
the franchise agreement, and thus pre- - other grounds 53 N.J. 402, 307 A.2d 598. g

56:10-2. Legutatlve findings oo

The Legislature finds and declares that distribution and sales thmugh fran- -
chise arrangements in the ‘State of New Jersey vitally affects the ;,eneral
.economy of the State, the public interest and the public welfare. 1t is there-
fore necessary in the public interest to define the relationship. and responsl-
bilities of franchisors and franchiseces in connection with franchise arrange- -
ments. i

507 A58 598: Marineito v. Shell
ThouEh the Franchise Practices Act 120 'N.J Super, 35T, 294 A.2d 253 (1912}, -

ments, preexisting service station fran-  Joodiiod 3’5."%‘:&3&“"‘?”5&3“@ o
chise arrangement would be subjected 726 N.J Super. 357. 294 A.24 253 (1372
10 scrutiny in light of the legislative and:fned on other grounds 63 N.J. 4
declaration of public Interest in the sub- 207 A.2d 698.

56:10-3. Definitlons c o . .
-As used in this act:
a. “Franchise” means a written armn:anwnt for u derinlte or indeﬂmte

perlod. in which a person grants to anoth<r Gerson a license {o use a trade

name, trade mark, service mark, or related eharacteristics, and in which there
is a community of interest in the warketing of goods or s-ervu.es at wholesale.
retail, by lease, agreement or otlie wxse.

b. “Person” means a natural persom, curpnmtlon, partnership. trust, or
other entity and, in case of an entity, it shall include any other entity which
has a mafjority interest in such entity or effectively eontrols such other en-




56:10-5
tity as weil as the individual officers, directors. rmd other persons In aetive -
+ enntrol of the activitics of each such entity. . '

"¢, “Franchisor” means a person who grants a'frainch}se to another person. . -

TRADE NAMES, ETC.

d. “Franchisee” means a person to whom a franchise is offered or gmntfad.

e. “Sale, transfer or assignment” means any dispesition of a franchise or
"any Interest therein, with or without consideration, to include but not limued
to bequest, inheritance, gift, exchange, lease or license, ’

£ “Place of business” means a fixed geographical location at which the
franchisee displays for sale and sells the franchisor's geods or offers for sale
_ and sells the franchisor’s services. Place of business shall-not ‘mean an of-
fice, a warehouse, a place of smrage, a résulcnce or.a vehicle.. :
L.19‘Il. ¢ 356, § 3, eff. Dee. 21, 19 :

l..lhra
- Wol

references
s and Phrases (Perm. Ed. )

56:10-4.  Franchises to wMoh act apnlicablo

This act applics only to a franchise (1) the peﬂtormance of whleh €on- - -
templates or requives the franchisee to establish or maintain a place of bmi-‘
- ness within the State of New Jersey, (2) where gross sales of- produets or _
. . services hetween the franchisor and franchisee. covered by such franchise shall
. have exceeded $35,000.00 for the 12 months next preceding the institutton of
- sult pursuant to this act, and (3). where more than 20% of the franchisee’s -
-~ gross sales are intended to be or are derived from such franchise, = '
T 1.1971, ¢ 356, § 4, eff. Dee. 21, 1971, ‘

 Library references
- Contracts &2,
" QLS. Contracts Q "12 et seq.

1. Construction and apptication

- . "Where lease of service siation prem-
lses and dealer agreement were entered
into simultaneously, had same com-
mencement and expiration dates, and
expressly referred to service station
premises, lease and dealer agreement
- were integral parts of a single business

. relationship, basleally that of a fran-

-~ be restrieted

and that Its legal ‘rights as a landlnrd
under lease were absolute and _couid not
Shell Oil Co. v Martaetio,
63 N.J. 402, 307 A.2d 598 (19 .
‘The Franchise Practices Aet -applies
to a lease agreement which 1s part of

the franchise or which ts ancillary to =

the fmnchise wagreement. and thus pres

fra trom terminat- - .

ing lease except for good cause and

upon at least 60 days® written mnotice -

setting farth all the reasons therefor,
Shell Ofl Co. v. Murinello, 120 N.J.Super.

- -chise, and oit company couwld not suc-
 =cesatul dy eclaim that its lease of station
Cowas in ependent of its dealer agreement

357, 294 A.2d 253 51972), Marinello v.
2d 253 (1972), modified’ on mher grouuds
NJ 402,207 _A.2d. 5 .

FEG 10-5. Termlnaﬂqm of franchise; notlce* grounds ]
It shall be a violation of this act for any franchiger d:reeﬂy or mﬁ:rextly
through any officer, agent, or employee to terminate, cancel, or fail to renew
a franchise without having first given written notice setting forth ali the
reasons for such termination, cancellation, or intent not to rencw to the
franchisee ut least 60 days in advance of such termdination, caneellaticn, or
failure to renew, except (1) where the alleged groundd are volur*ary ahandon-
ment by the franchisee of the franchise relationship in which event the afere-
-mentloned written notice may be given 13 days in advauce of such termina-
tion, eancellation, or failure to retew; and (2) where tae alleged grounds are
-the conviction of the franchisee in a court of competenit jurisdiction of an In-
dictable eoffense directly related to the business conducted pursnant to the
franchise in which event the aforementioned termination, cancellation or fail-
ure to renew may be effective immediately upon the, delivery and receipt of -
written notice of same at any time following the aforementioned conviction.
1t shall be a violatlon of this act for a franchisor to terminate, cancel or fail
to renew a franchise without good cause. For the purposes of this act, goed

cause for termlnatlng. canceling. or tamng to renew o franchise sban be llm-
. ) ‘
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Ited to fallure by the tranchisce to substantially comply wm: those requhe- .
- ments imposed upon him by the franchiso : :
L1971, c. 356, § D, ¢ff. Dec. 21, 1971, P

‘Library re'erencu ' Public policy of state restricted right
Contracts ¢==217, © of oll. company to terminete, cancel or
C.1.8. Contracts l! 391 402, 435, 4(9. " fail to renew franchise, including leage, .

. in absence of a showing that service

sitaﬁlon op%rator h!ﬁd fﬁled ttgm suhst?in-

’ tial perform obliga s under

Index to Notes . leass and dealer agreemen , i, e., for

Evidence 2 . good cause. 1 Oil Co. v. Marinello,
Service stations 1 . 63 N.J. 402, 207 ha 598 (1973).

2. Evidence
Fividence supported finding that serv. .

1. Service stations . fce station operator had substantially
Public policy of state restricts unilat- © performed his obligations in a satisfac.

eral right of ol company to terminate, | tory manner and had not given oll com-

cancel or fafl to renew leasé and dealer pany any just cause to terminate leage
lgreement with one of its service sta- and franchise. 'Shell Ofl Co. v. Marinel-

- tion operators to situation where “‘good o, 63 N.J. 402, 307 A.2d 598 (1973).

cause for such action exists. Texaco, .

~ Ime Appleget, 63 N.J. 411, 367 A.2d |
. 603 (1913 |

1

56:10~6. Transfer of franchise; nntl«{o; gppmval; agreement of compiiance

‘It shall be a violation of this act for any franchisece to transfer, assign or
. sell a franchise or interest therein to another person umless the franchisee
shall first notify the franchisor of such intention by written notice setting
forth in the notice of intent the prospéctive transferee’s name, address, state-
ment of financial qualification and business experience during the previous §
~ years. The franchisor shall within 60 days after receipt of such notice ei-
* - ther approve in writing to the franchisee such sale to proposed transferee or
by written notice advise the franchisee of the unacceptability of the pro-
posed transferee setting forth material reasons relating to the character, fi-
nancial ability or business experience of the propesed transferee, If the
franchisor does not reply within the specified 60 days, his approval is deemed
-granted, No such transfer, assignment or sale hereunder shall be valid unless
~- -the transferee agrees in writing to comp!y with all the requitements ot the
franchise then in effect.
- 11971, c. 356, § 6, eff. Dec. 21 1971

l.lbury references
Al}l ents G=58.
- C.J.8, Assignment § 75 et seq.

56: |0-7. Prohibited praetlees

It shall be a violation of this Act for any tranchisor, dlrect!y or indn'ectly.
through any officer, agent or employee, to engage in :my of the !onowlng prac-
- tices:
- & To require a franchisee at time of entering into 8 franchise arrangement
4 " to assent to a release, assignment, novation, waiver er estoppel which- would
- relleve any person from liability imposed by this act. -
b. To prohibit directly or xndlrectly the right of free assuclntlon among
franchisees for any lawful purpose. .
¢. To require or prohibit any change in management of any- tranehisee an-
=~ less such requirement or prohibition of change shall be for good cause, which *
- caure shail be stated in writing by the franchisor. )
4. To restrict the sale of any equity or debenture issue or the transfer of
©. 8L, .2curities of & franchise or in any way prevent or attempt to prevent the
transfer, sale or issnance of shares of:stock or debentures to employees, per-
" sonnel of the franchisee, or heir of the principal owner, as long as basie finan-
cial requirements of the franchisor are complied with, and provided any such
* sale, transfer or issuance does not haw the effect of accomplishing a sale of
the franehlse.
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N

€. To impose unreasonable standards of performance upon a franchisee.
" £. To provide any term or condition in any lease or other agreement an-
clllary or collateral to a franchise, which term or condition directly or indlj

rectly violates this act.
L1971, c. 358, § 7, eff. Dec. 21, 1971.

Library references
- Contracts @105,
C.J.8. Contracts § 201,

Leaves or other agreements

Where franchise arrangement be-
tween ofl company and dealer involved
economic imbalance between the par-

- tles and absence of free bargaining,
standard form of agreement hnposed by
the oil company, and reasonable ex-
pectations the parties that the rela-
tionship would continue if dealer sub-
stantiaily performed his obligations,
and where it would be harmful to the
public interest if contract provisions al-
lowing termination without cause were
-enforced by the oil company, the service
- station lease and the dealer agreement

1.

Y

would be subjected to the fmplied cov-
enant that ofl company woild renew
the agreements as long as dealer sub-

stantially performed his_obligations to .

the oil company. Shell Oil Co. v. Mar-
inello, 120 N.J.Super. 357, 294 A.2d 2§
(1972): Marinello v. Shell Oft Co., 120
N.J.Super, 357, 294 A.2d 263 (1972),
modified on other grounds 63 N.J. 402,
307 A.2d 598,

The Franchise Practices Act applies
to a lease agreement which is part of
the franchise or which is ancillary to
the franchise agreement, and thus pre-
clud ranchisor-} from termd-
nating lease except for good cause and
upon at least 60 days' written notice
§etting forth .all the reasons therefor.
q. . . .

56:10-8. Appiication of act to prior grants of franchises S e

This act shall not apply to a franchise granted prior to the effective date of
this act, provided, however, that a renewal of a franchise or an-amendment to

L.1971, c. 856, § 8, eff. Dec. 21, 1971.

1._Construction and application
Public policy of state restricted right
of oil company to terminate, cancel or
fail to renew franchise, including lease,
in absence of a showing that service
-station operator had failed to substan-
tially perform his obligations under
lease and dealer agreement, i, e., for
good cause. Shell Ofl Co. v. Marinello,
63 N.J. 402, 307 A.2d 598 (1973). )
Al - preexisting franchises were in-
tended to be exempt from any of the
regulatory features of the Franchise
Practices Act, and provision that ‘‘a re-
- mewal of a franchise or an amendment
to an existing franchise shall not be ex-
cluded from the application of this Act”
- does not result in application of the Act
* to fallure to renew a franchise agree-
-- ment which was entered into before the
effective date of the Act. Shell Oil Co.
v. Marinello, 120 N.J.Super. 357, 29
A.2d 253 (1972); Marinello v. Shell Oil

-an existing franchise shall not be excluded from

the application of this aet.

{1972),
J. 402,

Neither oral agreement -with respect
to enforcement of service station lease
provision requiring 24-hour service nor
dealer's giving oil company a substantial
order for accessories, each after the
effective date of the Franchise Prac-
tices Act, constituted an amendment of
either ihe lease or the dealer agreement
so as to subject to the provisions of the
Act the preexisting franchise arranga-

modified on other grounds 63 N.
307 A.2d 598.

ment between the dealer and the ofl

“company. Id, -

Tlfough the Franchise Practices Act
.does not apply to preexisting agree-
ments, preexisting service station fran-

chise arrangement would be subjected

‘to gerutiny in light of the legislative -

declaration of public interest in the sub--
Ject matter o

agreements, Id.

56:10-9. Action against franchisor; defenses

. It shall be a defense for a franchisor, to any action brought under this act
by a franchisee, if it be shown that said franchisee Nas failed to substantially

a comply with requirements imposed by the franchise

ancillary or collateral thereto.
-L.1971, c. 356, § 9, eff. Dec. 21, 1971,

and - other agreements

FEEAPN

' §6:10-10. Actlon agalnst franchisor; daniages: ldjunotlon; :eocts
Any franchisce may bring an action against its franchisor for vielation of

the franchise and lease

this act in the Superior Court of the State of New Jersey to recover damages

sustained by reason of any violation of this act and, where appropriate, shall

be entitled to injunctive relief. Such franchisee, If successful, shall also be
entitled to the costs of the action including but not limited to reasonable at-

- torney's fees. . . L Lo ) -
- L1971, c. 356, § 10, eft, Dec. 21, 1971, .
- Litrary references ’

Actions 34. e

Injunctions €&5369(1), 89(5). . 7

7 §6:10-11. Severabiilty B . . RO

It any provision of this law or the application thercof to any person or
clrcumstance 1a held invalid, the invalidity shall not affect other provisiona

ur '

C.J.8 Actions §5. "
C.J.8, Injunctions §§ 80, 113 et seq..

56:10-11
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or applications of the law which can be given effect without the invalid pro-
vision or application, and to this end the provisions of this law are severable.
L.1971, . § 11, eff. Dec. 21, 1971.

Library references
Statutes G264(1)
C.J.8, Statutes l 92 et seq.

56:10-12. Limitation of liability of franchisor, Its officers, agents or em-
. ployees for furnishing Information

- No lability on the part of and no cause of action of any naturc other than
as provided by this act shall arise against any franchisor, its officers,
agents or employees furnishing information as to reasons for termination,
cancellation, intent not to rcnew, failure to renew, unacceptability of a pro-
posed transferee, or relating to the character, financial ability or business ex-
perience of a proposed transferee, or for statements made or evidence sub-
mitted at any hearing or trial conducted in connection therewith.

L.1971, c. 356, § 12, eff. Dec. 21, 1971.
lerar{ references
bel and Slander &>»41,
C.J.S. Libel and Slander §§ 89 et seq.,
107 et seq.

INDEX

!
’
P
v -
!‘,
E‘
F -

Dot e - RE et J0 ol L i g ST

ccrempe

Sl e et




. B . KAREN AAYES
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AMENDMENTS TO AB~265 .
0410
1. Page 1, Sec. 2, Sub. Sec. 2, Line 8: -
Insert after word "written" the words "or oral'.
2,_:Page 2, Line 34, (b) change number "30" to M90".
3. Page 2, Line 44, Sub-sec. 3, delete word “"crime"

and insert in lieu thereof word "felony".
Also: Dealer should be compensated for good will
in case of termination of lease.

Dealgr's lease should be for at least

five years.
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|
i Robert List, Attorney General, and Robert O. Vaughan, of
| Elko, City Attorney, for Respondent, The City of Wells.
? ( 1. HABEAas CoRPUS.
Habeas corpus was proper remedy to determine constitution-
ality of crdinances for violations of which petitioner was arrested.
' U.S.C.A.Const. Amend. 14; Const. art. 1, § 8.

i 2. CONSTITUTIONAL Law,

} City ordinances prohibiting delivery of gasoline, within limited
areas of city, into underground storage tanks of service stations
and garages from a truck or truckwagon vehicle having a capacity
in excess of 2000 gallons plus ten percent tolerance did not bear a
reasonable relationship to declared objective of public safety and
hence denied due process in view of showing that it was safer to
deliver a given amount of gasoline with one load and dump than
with several, and take delivery of gasoline by gravity flow to
underground tanks was safer than delivery by pumping to over-
head or surface storage tanks. U.S.C.A.Const. Amend. 14; Const.
art. 1, § 8.

3. CONSTITUTIONAL LAaw.

City ordinances prohibiting delivery of gasoline, within lim-
ited areas of city, into underground storage tanks of service stations
and garages from a truck or truckwagon vehicle having a capacity
in excess of 2000 gallons plus ten percent tolerance are uncon-
stitutional as denying equal protection of the laws since they are
invidiously discriminatory in application since they do not apply
to aboveground storage tanks, nor to all underground storage
tanks within the city. U.S.C.A.Const. Amend. 14; Const. art. 1, § 8.

H
N
1Y
i
2
i
13
.

OPINION

By the Court, THOMPSON, J.:

[Headnote 1]

Emergency Ordinances Nos. 62 and 81 of the City of Wells
prohibit the delivery of gasoline, within limited areas of the
city, into underground storage tanks of service stations and
garages from a truck or truckwagon vehicle having a capacity
in excess of 2000 gallons plus ten percent tolerance. The ordi-
nances do not apply to aboveground bulk storage tanks. Pur-
portedly, they were enacted to decrease the danger of fire and
thus promote public safety. The petitioner ‘was arrested for
violating the ordinances and, by this original proceeding for a
writ of habeas corpus, seeks to be discharged from restraint.
It is his contention that the prohibitions of the ordinances deny
due process of law and equal protection of the laws in viclation
of the Fourteenth Amendment of the United States Constitu-
tion, and of the corresponding due process clause of our State
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Constitution, art. 1, § 8. The selected remedy is appropriate.
In re Laiolo, 83 Nev. 186, 426 P.2d 726 (1967); Ia re
Philipie, 82 Nev. 215,414 P.2d 949 (1966); NRS 34.500(4).2
Evidence was presented to a district court and the entire record
has been ccrtified to this court for decision.

1. The petitioner was arrested because he delivered 9300
gallons of gas from a tanker trailer having a capacity of 9500
gallons, to an underground storage tank of a service station in
the City of Wells. This single delivery at the station was accom-
plished in about forty minutes by the petitioner alone. To
deliver equal gallonage in compliance with the ordinances
would require multiple deliveries from a smaller truck, greater
time, more personnel, and increased cost.

The following conclusions are solidly established by the
record. First, the greatest danger of spillage and possible fire
is presented when the gasoline is being transferred from the
tank truck to the storage tank. Second, the danger of spillage
from unloading a truck having a capacity in excess of 2200
gallons is no greater than the danger encountered in unload-
ing gasoline from a truck having a capacity of less than 2200
gallons. Third, the danger of spillage and possible fire from
. unloading gasoline increases in direct proportion to the number
of times the gasoline is handled at the transfer pomt that is,
from the truck to the storage tank. In short, it is safer to
deliver a given amount of gasoline with one load and dump
than with several. Once the gasoline is deposited underground,
a significant hazard no longer exists. The safety objectxve isto
decrease the number of occasions needed to refill underground
tanks. Fourth, the delivery of gasoline by gravity flow to
underground tanks is safer than delivery by pumping to over-
head or surface storage tanks. These conclusions are not sub-
stantially denied by any evidence offered by the City.

The City does urge, however, that the ordinances are consti-
tutional. The City points to the fact that the aboveground stor-
age tanks and the non-affected underground tanks are not
Jocated within the populated area of the city, and that their
exclusion from the ordinances is, therefore, reasonable and not
discriminatory. With regard to public safety, the City contends

*The petltxoner has not directly put in issue the propriety of the city
council’s action in enacting the ordindnces as emergency measures. Cf.
Ames v, City of North Las Vegas, 83 Nev. 510, 435 P.2d 202 (1967);
Penrose v. Whitacre, 61 Nev. 440, 132 P.2d 609 (1942); Carville v.
McBride, 45 Nev. 305, 202 P. 802 (1922), Chartz v. Carson City, 39
Nev. 285, 156 P. 925 (1916). !
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that large tank trucks moving along the main street where most
of the service stations are located pose a greater traffic hazard

( than do the more maneuverable smaller trucks. Moreover, the
City emphasizes the limited capability of its volunteer fire
department to cope with the possibility of a large conflagration
should total spillage of 9500 gallons occur from a large tank
truck during the unloading process.

The City’s argument has surface appeal, but that is all
Once it is shown that a single delivery of a given amount of
gas from a large tank truck is safer than multiple dcliveries
from a truck of lesser capacity, the populated area of the city
is best protected by requiring single deliveries and refills, rather
than by prohibiting them. The ordinances may not be justified
as traffic safety measures since they were not enacted for that
purpose. In any event, it is questionable whether their enforce-
ment would lessen the risk of accident since multiple deliveries
increase the volume of traffic. Finally, the City’s effort, through
an expert witness, to hypothetically create the specter of a
large conflagration from the possibility of a total spillage of
9500 gallons occurring from a large tank truck during delivery
to a storage tank must be ignored since the record contains no
information that such a total spillage has ever happened in
Wells or elsewhere. Cf. Beasley v. State, 81 Nev. 431, 404
P.2d 911 (1965).

2. Although the case of Leathers v. City of Burns, 444
P.2d 1010 (Ore. 1968), may be read to support the City’s
position, the great majority of cases condemn similar prohib-

i itory ordinances.

[Headnote 2]

In this case, as in State v. Redman Petroleum Corp., 77
Nev. 163, 360 P.2d 842 (1961), we find no good reason to
depart from the majority view. Those cases declare that the
prohibitions of the ordinances similar to those enacted by the
City of Wells do not, in fact, bear a reasonable relationship to
the declared objective of public safety and, therefore, deny due
process. Humble Oil and Refining Co. v. City of Georgetown,
428 S.W.2d 405 (Civ.App.Tex. 1968); City of Colorado
Springs v. Grueskin, 422 P.2d 384 (Colo. 1967); Standard Oil
Company v. City of Gadsden, 263 F.Supp. 502 (U.S.D.Ct.Ala.
1967); Clark Oil & Refining Corp. v. City of Tomah, 141
N.W.2d 299 (Wis. 1966); McCoy v. Town of York, 8 S.E.2d
905 (S.C. 1940). The record before us compels the same con-
clusion.

o A S o g o e sy
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[Headnote 3]

Moreover, the Emergency Ordinances are invidiously dis-
criminatory in application since they do not apply to above-
ground storage tanks, nor to all underground storage tanks
within the City, thereby violating the command of equal pro-
tection of the laws. Humble Oil and Refining Co. v. City of
Georgetown, supra; Ex Parte Rodgers, 371 S.W.2d 570
(Ct.Cr.App.Tex. 1963); Standard Oil Co. v. City of Char-
lottesville, 42 F.2d 88 (4 Cir. 1930).

We hold that Emergency Ordinances 62 and 81 of the City
of Wells are unconstitutional. The petition of Al Martin for a
writ of habeas corpus is granted and he is ordered released
from restraint forthwith.

ZeNOFF, C.J., and BATJER, MoOwBRAY, and GUNDERSON,
JJ., concur.

LEON HARDISON, APPELLANT, v. JAMES P. CARMANY,
WILLIAM H. BRIARE, JAMES A. BRENNAN, ROB-
ERT N. BROADBENT, DARWIN W. LAMB, JAMES
C. RYAN, DAVID B. HENRY anp GEORGE E.
FRANKLIN, Jr., RESPONDENTS.

No. 6731
December 15, 1972 504 P.2d 1

Appeal from judgment of the Eighth Judicial District Court,
Clark County, denying relief sought by petition for writ of
mandamus; Howard W. Babcock, Judge.

Petition for writ of mandamus ordering reinstatément of
petitioner, an employee of Clark County Juvenile Services, with
pay accruing since his discharge. The district court denied
relief, and petitioner appealed. The Supreme Court, GUNDER-
SoN, J., held that evidence was sufficient to show that juvenile
service officer was not removed because of some proven dere-
liction of a substantial nature directly affecting the rights and
interests of the public, but that he was discharged simply on
the mere will of his superior, so that officer was entitled to be
reinstated.

Reversed, with instructions.
MowsBRrAy, J., dissented in part.

Charles L. Kellar, of Las Vegas, for Appellant.

Robert List, Attorney General, of Carson City; Roy A.
Woofter, District Attorney, Richard E. Vogel, Deputy District
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McCLURE AND WiGGINTON

PROFESSIONAL ASSOCIATION

0411

. ATTORNEYS AT LAw ‘
5 . .  TALLAHASSEE, FLORIDA 32302 . 4
‘BCRT McCLURE, JR. . e o - JOHN T. WIGGINTON
4 KLEIN WIGGINTON - . ) OF COUNSEL

C WILLIAM C. OWEN i N P. O. BOX 1716
) January 24, 1975 - , ‘ £02 €. JEFFERSON STREET

DOAK S, CAMPRELL, I

TELEPHONE (904) 224-5108

MEMORANDUM
TO: MR. RICK CUSACK . R MR. W. W. MADDEN :
.. MR. DAVID KORETSKY ~°  ° _  Coordinator, Planning and
Attorneys At Law ‘ . Evaluation, Marketing Dept. -
c/o Exxon Co., U.S.A. c¢/o Exxon Co., U.S.A.
Post Office Box 60626 . Post Office Box 2180
-New Orleans, Louisiana 70160 Houston, Texas 77001
FROM: J. ROBERT McCLURE, JR. .
_ Attorney At Law S ‘ ./’ .
Post Office Box 1716 s L"
Tallahassee, Florida 32302 ‘ R “ﬁ/.' . .
SUBJECT: EXXON, et al v. CONNER, et al L \SS '

Circuit Court, Leon Co., Florida

#74-1449, #74-1577, #74-1772

Bob Abrams has today asked me to forward each‘of you
the enclosed copy of the Final Judgment received by me today in

the above matter.

. ‘.

e
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* . Agriculture and Consumer Services |

) : T . IN THE CIRCUIT COURT OF THE
. ) I : ‘SECOND JUDICIAL CIRCUIT, IN -
- AND FOR LEON COUNTY, FLORIDA.

[T

EXXON CORPORATION, 1251 Avenue of . . .. )
the Americas, New York, New York, ~ CASE HO. 74-1449

113

Plaintiff,. L

" SHELL OIL COMSANY, One Shell Blaza, . : S S
. Houston, Texas 77001; and UNION . CASE NO. 74-1577 -
OIL COMPANY OF CALIFORNIA, a T e N S
Califoxnia Corporation, : T m L T

1]

[

_ Plaintiffs, 3
" PHILLIPS PETROLEUM COMPANY, a = 2 S R R
. Delaware corporation, and - Sl
- - SUPERIOR OIL COMPANY, a Florléa
corporatlon,

%

(1]

o :f?,_: . Plaintiffs;

- '?".‘.‘vs. e

. . . . .. 7 :

DOYLE CONNER, as Commissioner of

e

of the State: of Florida, and the
© PEPARTMENT OF AGRICULTURE AND
“CONSUMBR "SERVICES of the State .
. of Flor;da, s

- L1

R

Defendants..

FINAL JUDGMENT T

This cause came on for final‘hearing-on theapleadiﬁgs,.
gsﬁipulations, admiss;ons, answers to intérrogatories and on tﬁé
affidavits, depdsitions:and other ev;dent;ary papers on file (all
of whlch is stzpulated.to constitute the record and ev;dence in
these cases), and on the briefs and oral argument of counsel for
the partzes, and the Court having cons;d;;ed'sam; a;d being
" otherwise adVLSea, it is ‘ B o ;f\ R - .-
DECLARED, ORDERED and ADJUDGED:
1. “he several plai$tiffs in these cases are producers

"and/or refiners of petroleum products, and a subsidiary of a

producer, and are engaged in the nmarketing of their products in



A

a1y .

‘ Eiorida through various retail outlets. The petroleum pro&ucts

-

;ame xef;ned outside of the state of Flor;da and shipped into the
: state. Such*outlets_xnelude service statzons owned or leased by
the plaintiffe and oﬁérated by their salaried empleyeee; indepen~-
dent service.stetion operators who buy from plaintiffs and sell
nnder_”brand names" or under private brand names; operators who
‘Buy:f;cm:jobbers who have purchased’petroleum proauets fron the
."ynaxntlffs, and various other independent retailers. ‘The plazn-
- tiffs have challenged the val;dzty of Chapter 74-387 Laws of
:Iiorzda 1974, whxch created Section 526. 151, Flor;da Statutes.
‘;, f.f:. 2;. Thls statute provzdes that after October l, 1974
._'. .. A-. . A';j' " . i
T VNo producer, refxner. or’ a subsxdxa:y of any
. ‘producer or refiner, shall operate with company
. | personnel, in excess of three per cent of the -
';total number of all classes of retail service.
[’?statzons selling its petroleunm products, under R
‘. 3its own brand or a secendary brand. Subsectxan l. .

It also provxdes.

T ’2. Every producer or ref;ner of petroleum )
- <. - . _products supplying gasoline and special fuels
3 © . to retail service station dealers shall apply
" .. .. - #1l equipment rental charges uniformly to all

. .-xetail service station dealers which they supply,
.~ 3, Provided, however, this act shall not apply
to any service station operated by a producer or.
-refiner of petroleum products who purchases or
© obtains more than 90% of the unrefined petroleum
. products from another producer or refiner of
" “petroleum products. ‘ ‘
4, A circuit court or circuit judge shall have -
Jurisdiction . . . to grant an injunction re~
straining any person from violating or continuing
" to violate any of the provisions of this act."

3. “@his:Cburt has,alreaay defined the.term "service
'Lstation"‘as ueed in the statute to mean “retail serviee»etetieﬁs
nfierlng a full line of automotive . servxce, 1nc1u&1ng the sale of
yetroleum products, the sale of tlres, batter;es and accessorles,
and the performance of automobile’ repair and ma;ntenance work".
Ppirect 0il cOrp., et al. v. Doyle Cano:, et al., Case No. 74-1185
{Cixrcuit Court ef Leon Countyi‘:‘whus the etaéﬁte does’not‘apply'

to retail outlets, whether producer operated or otherwise, which

‘merely sell gasoline and oil or which are less than full service
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ooerations involving.the sale of accessories and repair and
maintenance services. | ! j. ( .

4, ‘The apparent object of the statute is to severeiy
limit the rigot of producers, refiners”end their subsidiaries to
operate with their own petsonnei retail service stations in the
étate. It also seeke to require'uniformity in rental charges by

-producers and refiners to retail service station dealers which

they supply. - L TR S L

5. The statute is assailed as being an unconstitutional.
invasion of rights to operate a legitimate business; that it is - .

an invalid exercise of police power; that it is unconstitutionally

Ll . .

" vague, 1ndef1n1te and amblguous, that it is a burden on 1nterstate

commerce, that it denles due process of law, denles equal protectlon'-

-

‘ff‘of the law; is a taklng of prxvate property without just compen~

RS

sation; and is in confllct w1th the.. purpose and effect of the

- -

‘Federal Emergency Petroleum Allocatlon Act of 1973 (87 Stat. 627). ,ﬁ'ﬂ
\ 6. At the outset the Court is confronted with the rule - .
that evety legislative act is presumed‘to'be valid and that all |
doubts must be resolved in favor'of its ooestitﬁtionelity.- One
challenging the constitutioﬁa;ity of a statute must overcome that
‘_presumotion, and if'theie is any reasonable theory uéon which it
can be upheld the Court must adopt it. 'The Court must edopt an
'iﬁterpretation which supports the statﬁte if consietent with
reason, rather than one which strikes it down. Courts are not.
perﬁitted to strike down an act because it faile to square with
the individual social or economic theories which the.judges deem
to be sound policy. See Ball v. Braoch, 154‘Fle. 7, 16 So. 24

650 (1944). See also notes 115-123 under Fla. Const.. Art. 3, Sec.

1, Vol, 25 AFSA pp. 567-572. o e

7+ On the other hand,'theLgpuxté.ha&e the duty to
a—”-—-—'—"._'

anuzre whether a statute brought into guestion is within

constztutxonal l.anits, when such siatute rests upon tha pollce
s w
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power of the state, as the right to own, hold and emjoy properfy
is nearly absolute and may be ahridged .only when the public. i

health, safety, morals or welfare requires it.’ See Liquor Store

v. Continental Distilling Corp., Fla. Sup. Ct. 1949, 40 So. 2d
371. Our constitutions, both state and federal, gharantee a
certain liberty of action of its citizens and such guaranties
.preolhde.the state from forbiddino the oitizea‘s inherent right
to engage in useful and legitimate.business; though they do not
prevent reasonablelregulation. The test of valldlty is not what
is set forth in the letter of the Act, but how it is operatlve

in its practical appllcatlon and effect. Rlley V. Sweat, 110

-,

- AA. e

A.Fla. 362, 149 So. 38. stated another way, as in State v. Leone,

'rla. Sup. Ct. 1960, 118 So. 2d 781 where it is said:

”The limitation fon pollce power] is such ‘that

the police power may be used so as to interfere .

with the . . . constitutionally protected right
of the individual to pursue a lawful business,
or so as to discriminate against an individual,
or class, where the public interest demands that
. ithe rights of the mnd1vzausr“1nr1¢assegtggjggr

in favor of the publig generxally./ . . ." ".
it must first be clear that the purpose to be

served is not merely deszrable but one which will
S0 benefi ce
Wwith or destruction of private rights.®

“, « « Such interference or sacrifice of private
rights cali mEVEr be justified or sanctioned merely
to make it more convenient or easier for the
state to achieve the desirable end."

8. It is not contended, nor could it be, that the sale ,

at retaill of petroléum products is other than a legitimate busi-

ness, or that limiting the number of company operated service

‘stations is in any way'felated to public safety, health or morals, .

It is asserted that it does promote public welfare in that it

protécts the independent dealers from the great oil producers

‘who, through their own service stations,'can force'them out of

business or render their operations unp:ofitab;e.‘ It has been

. f,,«j

held that in s-me cases the exercise of police power is justified

to promote the economic welfare of the community. Eskind v. City

of Vero Beach, Fla. Sup. Ct. 1963, 1598 So. 2d 209. However, to ‘
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be valid such must have its foundation in reason and general..

community welfare. It must not impose discriminatory reétricz__g

tions on the activities of a carefully selected busxng3§_yh;1g_

permzttlng others 51m11arly conditioned to engage in the pro-

hibited activity. Discriminatory legislation damaging to one

segmeﬁt of a class of businesses and beneficial to another seg—-

ment is not a valid exercise of the power. Eskind v.ACity of

Vero Beach, supra. The real test 6ﬁ validity of police power
is found in the effect which the pursuit of the calling involved

has on the public weal rather than in the inherent nature of the -

'caliing. State ex rel Davis v. Rose, 97 Fla. 710 122450; 225. ::f_f

The state cannot arbztrarlly interfere in prlvate bu51nesses or

'~impcse unreasorable and unnecessary restrlctlons upon them under

S

';_;ghe gulse of protecting the publlc. A statute exerc1s;ng pollce

z

~power must be supported by some sound bas;s of necessxty to

'protect'puhllc welfare. It must not discriminate in its appli—

-eation -and impact between individuals -engaged in the same 7 '7i'>.1

. business, and if there is no reasonably identifiable rational

;élationship betweén the demands of the public welfare and the

restraint upon the private business the latter will not be

—r

,permitied to stand. Eskind v. City of Vero Beach, supra.
y— - .

‘As said in Connor v. Sullivan, Fla. DCA 1, 1963, 160 So. 24 120:

“Despite maﬁy inroads during recent years on the
pecple's economic freedoms throughout the country
‘on both state and federal levels, the principle

still stands that the exercise of the police - B O

power cannot extend beyond reasonable interfer-
ences with the liberty of action of individuals
as are really necessa;y to protect the public

; health and welfare.

9. Without examining in minute detail;thé extent of
limitation sought-to be imposgd on compaﬁy opératéa gervice
stations or the mathematical difficulties which~a£e involved in
determining what the universe may be 1n computlng the three per
cent maximum which the statute sets as a limit, the Court will

consider whether any restraint of this kind is a valid exercise

./ - .

s T

o o A
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of the policé péwer.' The obvious result of restraint in the 4
e numbei of service stations ajpr¢aucerxarfrefiner“may oéerate'
- is to ;educe cémpetition with the inﬂependent opératorS'of such
stations. The evidence 1nd1cates that company operated stat;ons
’;generally sell gasoline at lower prlces than the zndependents.
It is also shown that the oil 1n@ustryvis nog'concentrated in
4Athe hands of a few produceis.'.in 1973 the largesé Qas enly‘
3;2% of the total éqmestic'productién,‘with ;p.l/i% the largest

An gasqlineTmarketing nationally aﬂd'll 1/2% in Florida. The

A AVETSGE retéil dealer margin has nearly doubled since 2972‘

,

..for saxe. however, s;nce the shortage has been relxeved these f_

.;jz‘marglne arp laraely malntaxned and’ they prabably should be.: It

y general rule the tendency on the part of

P AT

A'~;&nﬂurav= RE 1 market the great bulk of thelr gasollne an& . A
' ‘, other pe£z;1eum products through jobbezs and 1ndependent dealers;t.f )
45“ .dThe company operated stat;on is enployed 1arge1y when a company
. is breaking into new territory when~there is a natural reluc-
ﬁ.- -
_¥- 'tance . Lhe part of lndependent dealers or Jobbers to make the
investment ané effort to markek an untrxed product. Even so, 1t
'2@@@u¢~-unat once the market is establlshed there 15 a definite
tienﬁ.IUL ;;-*company stations to be transferred to dealers as
,oppo:tus;t.a:igresent themselves. Another Jnstance of company
'operatlons is in certain speCIBllzed or annovative marketlng
techn;nnee Tunnel car washes which offer wash-and wax services

~ . . W

. in conueciion w;th gasollne sales are an example. This perhaps

ISV RN

~7mee£s a“PUDLlC ‘heed for car waspeS‘whxph had prgctically‘diﬁap~
peared from uost service stations, due to high.iabor éos£5fan¢
space limitations. The company S£atiohs alsd function to prﬁvide
standards of service to promote publig relations,Aénd customey

acceptonce of its brand products. This serves to provide an

Do
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incentive to independents who may not be otherwise motivated 0418 -
to attend to the #ublic needs.for servicehstation services. ‘
. ‘ _ ' 10. Automcbile owners have e great va:iety of nnecs
| A and preferences in selectlng the type of service in retail out=
lets of the fuel for their vehlcles. SOme are totally price
conscious and will patronize the outlet which yas the lowest
zper gallon charge, xegardless of cther services prese#t oxr - ‘__‘
absent. Some desxre the full service thh battery, water and A

- oL tes T

oil checks, avaxlabzl;ty of tlres, battermes and other acces=

sories and a reasonably competent mechanic tc make repairs when

necessary. Some are 1nterested in other goods and servxces not

il . H
» -.A»'

3A:.re1ated to the autemoblle, such as avallabllzty of beverages,

snacks, souvenzrs, telephones, traxler rentals, and even restau~‘

i

rants and overnzght accomodatzons. The travellng metorist zs

- -~ ° - ,_.-

certamnly 1nterested in’ rest rooms, wh;ch are pe:haps one of »
“oL C R

the most essential of fac;lztles expected of a servzce statlcn."

f The station dependent upon local trade is concernea with maxn~ ,~

. . ) R | tazn:.ng good relations to build up a sat:.sfactory custcm. 'The o
| i cashlng of checks, orderlng some speclal item, keeplng records _5

- N ' . - of maintenance and a myrlad of other real or fancled needs nake
”-f up she operation. Independent dealers often charge h;gher  ::, ’:;{

'gailon prices than others to cover the services they render)

finding that the customers are willing to pay such a premium

for the added attentions they get. Independent dealers also.

establish their. ovn hours of operation, arranging such as they.

deem desirable. Company stations often . arrange houtrs of opera-

B

tion to proﬁide sorme service at all reescnable honrs in the aree.
' ll. Takzng all ;nto account the evxdence 1ndlcates
that the public would not be benefitted 1n any degree by the -
. curtailment of company operated stations. -Indeed the lessened

competition to other stations would have a tendency to decrease

. * the availability of needed goods and services, to lessen incentive

. <

P T Av—— %
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to maintenance of quality facilities and service, and to reduce

pressures to hold down prices. Also, there would be a chilling

effect on new refiner products belng introduced into an area
not prevaously served by such reflner. There would be dle
couragement, if ﬁot exclusion, from embarking on innovaeive
operations such as car care centers, self repair statioms, and

other responses to customer needs in a changing situation.

There are other particular functions of the company operated

'statiom”which are not harmful to the public. They sexve as

v i ° .

.

testlng grounds for merchandizing technlques, operatlng-proce—

_'dures, and flnancmal control systems and equlpment. Thls

.l eventually 1nures to the benefit of all dealers as well as

- :company employees often quallfy for and become 1ndependent

i customers. Company statlons also sexve astralningschools and :

- - -

";dealers. Another functlon is the taklng over and operatlng of o

a statlon whlch an lndependent dealer has for any. reason had to e

glve up. Most often th;s is a temporary operation, buc it serves

to prov1de a continuous operatlon so that an lncomlng dealer can

nmore effectlvely succeed in a going business.

12. The evidence indicates that there are about

. 12,000>re£ail stations in this state. It is shown that the

‘major oil companies in the United States operate about 3.5% of

Athe total service stations selling their pfoducts as company-=
operated stations. In Florlda the percentage is 1.1%. However,
at the present tlme the plalntlff Exxon appears to operate. about
‘6% as company operated stations. However, it does not appear

that there is or is threatened any drastlc change in the direction

of SLgnlflcant increased company operatlons.

e .13, &}n evaluatingylegislation which tends to lessen -

competition, under the guise of advancing public.economic'in~

terests, courts may not consider the relative numbers in or the

’ popularity of the segments of an industry to be affected eithg;;

0419
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~.ﬂdirectly to the consumer of goods by those who produce and pro=

. i e AW R i

P R
adversely or advantageously. As has been previously stated, Q)EAAD‘
T
legislation damaging to one segment of a class of a legitimate
IR ———
business and beneficial to another, with the general public not

e i et e e e e 4 e -
A St U -

- e

belng protected or served ls an invasion of the liberties

M -

.involved 1n constltutlonal guarantees of the rlght to acquire,

. e e 4 Attt o -

own and enjoy property and to enter into and perform contracts.

Wk s A L e e A AL W e

[V S "

The statute under examination is found to serve no protectlon
to puolic welfare but is discriminatory to that segment of
'petroleum retail service stations which ate company operated.. A{t;_i
There is shown no constltutlonal lmpedlment to what is descrlbed :
as vertlcal 1ntegratlon in the market place, namely the selllng

- L e

;'cess them. The statute is unconstltutlonal. “The rullngs of a

B

”-‘long line of Florlda appellate dec151ons dlrect thls result.

JiuPerry Tradlng Co. V. Clty of Tallahassee, 128 Fla. 424 174 So.
r{i854 Town of Bay Harbor Islands v. Schlaplk (Fla. 1952) 57 So. 2d A‘:_T;
‘855; Town of Miami Sprlngs v. Scoville (Fla. 1955) 81 So. 2d 188"‘“
?olllus Ve Clty of Miami (Fla, 1957) 96 So. 24 122; Clty of Mlaml
'fBeach v. Seacoast Towers (Fla. DCA 3, 1965) 156 So. 24 528 - . :;f
(holding interference with private rights must be in the interests -
of the public generally as distinguished from those of a ' .
relat1Vely few); Rabin v. Connor {Fla. 1965) 174 So. 2d 855; Fogg d

V. City of South Miami (Fla. DCA 3, 1966) 183 So. 24 219;.W111;am.

Murray Builders, Inc. V. City of Jacksonville (Fla. DCA 1, 1971)

254 So. 2d 364. ' - - ST

14, The challenge to the vagueness of the agt and the

WW\ s
requlrements of sufficient certalnty to accord due process of law

e g

S e et et 7 T S Moo RS S ey e

is deemed to be fully sustalned. Thls 1s espec;ally 31gn1f1cant

e 4 SN

a—

.4n that portion of the statute which deals with equipment rental -

charges to service station dealers which producers or refiners

supply and vhich requires uniformity of such charges. The term

“equipment" is #ague and may include facilities that are real
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estate as well as personalty. The amount of 2 rental would .

nﬁrmally be variable depending upon the age and condition of

the rented item, the location of same where mobility is limited,

and many other rational differences. The test of a statute

_ggggg suffrcrentlv explicit is that it informs those who are’

subject to its provisions what conduct on their part will render

them liable ‘to its sanctions and penalties. Stated anothér way,

the woras employed in the statute must be reasonably eXaar tn

1ndlcate the legislative purpose, so that a person whc may~be

l;iable to the penalties may know that he is within its provi-’

sions or not. State ex rel Lee v. Buchanan, (Fla. 1966) 191 So.

.2d 33, Brock v. Hardie, 114 Fla. 670, 154 sb. 690 There is

vagueness as - to what would be 1ncluded in the terms “equlpmen*“

_-1i1,'and “equlpment rental charges“. Whether "equrpment“ heans oely‘

o i'mcvable ltems or includes llfts, tanks or even the station

| building itself is unclear and not susceptlble to 1nterpretatlon--:
except to rewrite the statute to some extent. Also, the "equlpment .
rental charge" is amblguous as to whether that refers to strarght
dollar amounts for a specified perlod or some other measurement
such as would be based on sales. This Gagueness is‘particularly .
ocvious in the requirement of uniforhity_("uniformly") as to .

'whether-such is to be measured in cents'per gallon or atrixedr'

: monetery charge for each item of equipment. The Coert\deems that.-:
Subsection (2) is not reasonably clear so that the producers cr :
refiners may know ehether or not they are within its provisions;
In view of other dlSpQSltlonS, it is not deemed necessary or use-
ful to consider the vagueness vel non of>other portlons of the.

statute. (See Aztec Motel, Inc. V. State ex rel Falrcloth, ‘Fla.

1971, 251 So. 2d 849.) s i o .f_' L

15. The Court will not consider or drscuss the.contene

tion of plaintiffs of violation of due process because of un?awful

delegation of authority to the Commissioner of Agriculture to make

10



' -"-,Aﬁt:.on for such restrict:.ons. See State v. Blackburn, Fla. Sup.. .

. ’u:ules ﬁithout adequate statutory guidelines. What has been said
o, vagueness suffices. Also, it is not apparent that this
statute would ‘violate the con’stituti'.onal prohibition of taking
| private .prcpe;:ty .for publdc use without Just compansaﬁicn. There

-

_j.s no tak.mg of property under the statute, but there is an im-

ya:u:ment of its use which is protected by other con.st:.tut:.onal s

i provxs:.ons_. ~ There is substance to the compla:.n.t of denial of
egqual protect:.on of the 1aw. It s:.ngles out the major :.ntegrated
: :ni‘.l cnmpam.es and the:.r subs:.d:.ar:.es fcr drastic limitation at .
'the retail 1eve1 but leaves untouched other majox integrated
: companies, such as the motor :.ndustry, the appliance manufacturers ,' E

A

‘and others. There does not appear to be a reasonable class:.f:.- :

-

2 Ct., 104 50. 2d 19, Lasky v. State Parm Insurance cOmpany¢ (E‘la. - o

}'-.‘1974), 296 So. 24 9, Castlewood Internat:.onal Corp. v. Wynne, A ) _ o

"tma. 1974, 294 So. 2d 321. o " N
_.1.5. The cla:.m of conflict w:.th a federal statute .

: xeguietir;g commerce and thus offending the supremacy clause is

. mot well taken. Any effecc ion.allocations of éetro;teum under

) .'.'L‘he‘.Fede-ral Emergency Petroieum -Aliocation Act of _1973, is insub-

. stantial and incidente‘l. The assertion of _violation'cf the

»cofmnefce ‘clause is .a close question tha.t“n'eed not be decided in

’ "view of other more cleariy demonstrated grcux;ds of 'i.nvaliditir.

Walling v. Jacksonville Paper Co., 317 U.S. 564, 63 S. Ct. 332, ‘ -

87 L. Ed. 460 would indicate. that plaifxti.ffs ope;ations of ‘.:he.’t‘.r— o

. :stat:.cns is 1nterstate commerce. | |

37. .In view of the foregcu.ng, ‘J.t is hereby
DECLARED that, as appl:.ed to plaintiffs, chapter 74—387 Laws
of Flor:.da,l}\cts of 1974 is unconst:.tutional and vo:.d for the -
Yeasons stated, ‘and the defendant Doyle’ cOnner, as Commiss:.oner

of Agr:.culture and Consumer Services of the State cf Plonda and

the defendant Department of Agriculture and Consumer Services of

. oo o ALY e
. B . =
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'the state of Florida, and their agents, employees and represen~

‘tatives are enjoined from taking any actan against any of the - L
plaiﬁtiffs in.any of the above cases to enforce said statute
(Section 526.151). Each party shall bear its own costs.

DECLARED, ORDERED and ADJUDGED in Chambers at Tallahassee,

LA I

Florlda this éggk4éay of January, A.D. 1975. :

.55‘¢cpies furnishéd td' B

}_Mr..W1111am Sxmcn, Esq.' :
. 1730 Pennsylvania Avenue, N.W.
Washxngton, D. c.’ 20006

. Mr. J. Robert McClure, Jr., Esq.
© Post Office Box 1716 :
Tallahassee, Florida ”323&2

Mr. Stanley Bruce Powell, Esé.

Post Office Box 1674 : co f{:i~;f‘:{}3j
Tallahassee, Florida 32302 e
Ms. Sylvia H. Walbolt, Esq. JE RO U

Post Office Box 3239
" Tampa, Florida 33601

Mr. William C. Sherrill, Jr., Esq.

Department of Legal Affairs P
The Capitol ’ SRR ST SR I
Tallahassee, Florida 32304 L _j;‘j R R T
Mr. Robert A. Chastain, Esq. ‘ 4 - _ R R
. "Department of Agriculture . ST ST
: The Capitol - RS - s A
Tallahassee, Florida 32304 AR e O
- ‘.’ )
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6 T - American Petroleum institute
R E LA lOi is 1801 K STREET. NW. « WASHINGTON, D. C. 20006
MEMO January 10, 1975 J
e

TESTIMONY ON MASSACHUSETTS ' \\;_ J
DIVORCEMENT/DIVESTITURE LEGISLATION

Enclosed is a copy of testimony given by Dr. Theodore Levitt,
Professor of Business Administration at the Harvard Business School, on
behalf of the Massachusetts Petroleum Council dealing with proposed
divorcement/divestiture legislation introduced in the Massachusetts
legislature. We have also included the statement on the same legisla-
tive proposals presented by Wilfred H. Hall on behalf of the Independent
Oil Men's Association of New England.

Among the other witnesses testifying in opposition to the
legislation were J. William Dalgetty of Mobil (appearing on behalf of
the Massachusetts Petroleum Council) and Irving Slifkin of Shell. We

. would be happy to provide copies of their testimonies on request.

Frank J./Ja#ndrowitz, »\
Director

FJJ:sjb
Enclosures

TO: Administrative Officers of State and
Regional Organizations o T e
API Regional Directors
General Committee on State Relations
Regional Advisory Committees on
Government Relations

2/20/75 FYI
o , : TO: STATE LEGISLATIVE ADVOCATES

FROM: ROBERT HARRISON

cc: C. D, Walz, Jr. Chairman LC
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Statement of Dr. Tﬁeod.ore Levitt before the Joint Committeec on Commerce

and Labor, Massachusetts Legislature, on House Bills 741, 1457 and 3059,

January 30, 1975.

Good morning gentlemen, thank yoﬁ for letting me appear before this
committee. My name is Theodore Levi;t, I am a Professor of Busi‘ness
Administration at the H.arvard Business School. I would like to address
my analysis of the bills under consideration from a consumer's point of
view. Because it is the basic function of marketing in business to satisfy
the needs of consumers and potential consumers I shall put much of my
testir;mony in a marketing context. For the record, I am the author of

. five books in marketing and one of a more general nature, The Third

Sector - New Tactics for a Responsive Society, published in 1973, I

have also published nearly one hundred articles in marketing, manage-
ment, economic and political matters since 1951, a number of which
have received vé,rious awards for excéllence. I have written about the-
petroleum industry since 1957. My background also includes a Ph.D.
in economics. ‘ 1 have been a consultant to various corporations, in-
cluding petroleum companies, the U.S. government, the Canadian

government and the AFL-CIO.

For the sake of simplicity in testifying I would like to discuss the bills
under consideration in two groups. Bill 1457, with certain qualifications,

prohib'its the operation of service stations by gasoline suppliers. Bills
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741 and 3059 gqo even further than Al‘45'7 asv I anderstand themv, b); prohibifing
any ownership interest.‘by gasoline suppliers in retail service stations.
These two bills would actually prohibit dealers from leasing stations

from suppliers, by far the most common form of station financing pre-

valent in the industry today.

Briefly, I would like to touch on some of the more obvious economic and
social implications of 741 and 3059. There were, in 1974, approximately
5,000 gasoline service stations operating in Massachusetts. Of these

outlets an estimated 60% were leased by dealers from oil suppliers. #he

-average replacement cost of a gasoline station today is on the order of

- $250, 000, If suppliers'were forced to divest themselves of their branded

outlets somebody would obviously have to buy $750 million dollars worth
of property. Two kinds of buyers are possible -~ those who wish to use
the service station in their current function and those who want to convert

them to another use. Conversion of service statiohs is a very real

oo {

possibility due to the high value of land along heavily trafficed highways.

This would be harmiul to the public because it would reduce the number

of outlets available, thus decreasing supply and competition and increasing.

&3

- m “

price. The former course, however, is probably the one in the minds of the

authors of this bill. Some elementary economics are in order here.

If the current cost of a gas station is $250, 000 we must assume that forced

divestiture will lower its market price to, say, $200, 000 (land is consid-



ered to be 60% of station ¢~-t and therefore puts an effective floor on the
price of at least $150,000). Any dealer willing to purchase his old station
would therefore be forced to raise $200,000. Whether he could or not is,
to say the least, questionable, but even if he did our problems are not

ended here. Suppliers lease stations to dealers based on average land.

and construction costs which include properties purchased many, many, .

e e

years earlier at a time of relatively low interest rates. If one considers

a modest 8% per annum appreciation in land and building costs, a station

which costs $250, 000 today, costs only $75,000 15 years ago. These lower

costs are realized by the dealer in his lease agreement which typically

only calls for payment of $450 to $600 monthly rent on average stations

doing 30, 000 to 40, 000 gallons per month volume. If a dealer were to

purchase his station from his supplier he would have to substitute mortgage.

payments for rental fees. Considering a $200, 000 investment, a 40 year

mortgage at even a prime corporate rate of 10% would require monthly

payments of $1,700. The average dealer, however, because of his

relatively higher financing charges would indeed be fortunate to secure

a loan in the 12-13% range which would require monthly payments of

$2,200-2,500. Subtracting a current rental of $600 per month from say,

$2, 200, a dealer in order to be in the same cash position at the end of a month,

would have to find a way of recovering $1,600. If this amount were to be

spread out over 40, 000 gallons per month of gasoline sales volume, pump

prices would have to be upped 4. 0¢ per gallon. Assuming this situation
i ————"

affected dealers selling 60% of all retail gallonage sold in Massachusetts,
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the total additional cost to the Massachusetts motoring public, who con-
sumed 2. 4 billion gallons of gasoline in 1973, would be approximately

$58 million dollars in this year alone.

Of course, there are all sorts of pérmutatigns to this situation which we
have not d.iscussed, such as ba.nks or real estate interests coming in and
buying up whole chains of service stations. Consideriné the extraordinary
financing requirements, such massed purchases might be inescapable if

the stations were to continue to operate. This could actually result in more |
concentrated ownership than that which exists today. However, with the
lack of petroleufn retailing and management experience in such new L
. financial holding companies, with no right (under the proposed bills) for
such station combinations to do their own wholesale distribution to cut

costs, and with the additional overhead which holding companies would

have to cover, it ié not unrealistic to think that their cést structure

would be at least ther same, and probably higher, than those of independent
operations. I;l any case, even though our calculations, at most, may be
termed " back of the envelope, ' they do indicate that Bills 741 and 3059,

in addition to displaying effects similar to 1457, will cost Massachuset‘ts'

motorists additional expense on the order of tens of millions of dollars

yearly.

Focusing now on Bill 1457 together with 741 and 3059, I feel that the
proposed legislation will be harmful to the consumer in Massachusetts

because it will result in:'



0429

Decreased convenienc~ and services to consumers.
Increased barriers to entry to new competition.

Reduced flow of innovatiod from which the consumer could benefit

Increased prices paid for gasoline by the consumer.

Let us deal with each one of these topics in turn. The proposed bills will

result in decreased convenience to consumers because:

National or large regional companies have enormous investments

to protect, not just in retailing but also in physical distribution .

and refining. To do this they must attract and hold retail

patronage at all their branded stations. They use company-

operated stations to train independent dealers, experiment

with improved technology and systems, and provide standards

of service excellence for dealers. These high standurds of

housekeeping, maintenance, service, and hours of operation

benefit the public. In an independently run national survey

64% and 77% of respondents respectively rated "'service at

station' and '"convenience of station'' either very important

. or absolutely essential. In comparison, brand reputation of

gasoline was rated similarly by only 39% of consumers. IvfA

the large national and regional integrated companies cannot

own or lease stations that hold to these high service standards,

the public will suffer.




From a remedial standpoint, company-operated stations are much
easier to deal with than are dcaler outlets, This is true for
two reasons, First, and most obvious, is the fact that they are

company controlled. This permits the company to move directly

to remedy consumer complaints, eliminating the necessity of

N

working through the dealer. This is especially important when,

dealing with " personal' issues, i.e., rude or abusive treatment

of the consumer purchasing gasoline or having maintenance work

performed. Second, the major oil company is in a muc e

visible and thus more vulnerable position than is the independent

dealer. Any dealer performing substandard maintenance work L

or charging exorbitant prices to a transient or an unfamiliar

customer may simply displease a person from whom he would/

not expect additional business. From the company's viewpoint,

however, all service and work performed at one of their retail |

stations reflects upon the image of the entire retail operation.

Thus, services performed at company-operated stations should
always be offered with more than consideration of short run
profitability, if for no other purpose than the company's own long
run benefit. Indeed, major oil company-operated stations are
often utilized to properly perform substandard maintenance work

which a dealer refuses to correct.
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The proposed bills will .create significant barriers to entry for new
competition' wishingAto enter the Massachusetts retail gasolinc market and

result in a decrease o.f the number of retail outlets available to the consumer.

o  Suppliers of petroleum products have traditionally entered new
retail markets through the use of corﬁpany-operated stations,
Once the new outlets are o.perating smoothly and profitably, such
company-operated stations are generally converted to dealer

operations.

o The necessity of utilizing company-operated stations for initial
market penetration is dictated by a number of considerations.
First, there is significant market risk in‘volved in opening service
stations carrying an "unknown' or unaccepted brand of gasoline in
a new mafketi.ng area. Retail outlets in new markets are charac-
teristically unprofitable in their first yearé of operation.. This
initial lé.ck of profits is the price which must be paid for the
development of br.and recognition and customer-acceptance.
Understandably, i_ndependent retail dealers are largely unwilling
and generally unable to pay thisAprice. Thus, suppliers must
commit their financial resources until the retail operations are

.capable of supporting dealers.
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o Second, the usc of company-operated stations during initial market

penetration permits the establishment of more rigid standards of
quality an'd .‘service for the brand than wouid be possible utilizing
&ealer-operated stations. Concurrently, the initial formation <->f
company-~-operated outlets .permits the formal training of future

dealers.

o Third, company operation enables actual evaluation of the par-

ticular geographical locations selected. Initial operation

discloses which sites are likely to result in profitable operation.

‘o Last, the use of company-operated outlets during the initial stage

e

of mérkét penetration is almost rmandated due l:.o lack of good
alternatives. It is virtually impossible to attract dealers to
sell, at an untested location, a brand of gasoline which is
"anknown'' or unaccepted. The brand image and reputation
must be esfablished before an independent businessman Qill
risk his limited resources to sell the product and to assume
such Operatiqnal functions as price setting and the hiring and

training of employees.

o The end result of the prohibition of company-operated stations

will therefore drive any new potential suppliers to morc congenial
states than Massachusetts, This will reduce ga#oline supply and

create upward price pressures. in Massachusetts.,
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The proposed bills will‘ reduce the flow of innovation in gasoline retailing

from which the consumer could benefit.

o Itis a fundamental concept that consumer needs and desires
change over time. The rapidity with which companies can
receive and'respond to consumer demand serves not only the
company but the public as well. Prohibiting petroleum suppliers
from operating di-'rectly in the retail marketplace delays and
diminishes the amount of consumer oriéinated communication

a supplier can receive and respond to.

o Any supplier, before making any major changes in his wide-
sprlead dealer network will perform controlled market tests
to see whether they will meet with public favor. Because such
tests can best be performed at company-operated stations,
the eiimination of such stations will severely hinder the intro-

ductio_n‘of innovative concepts to the marketplace.

o Any arfificial restriction on the natural eco‘nomic structure
of the marketplace is a prima facia barrier to innovation
and experimentation. This is due to the lessened number of
competitors and hence the reduction in urgency and spéed with
which the remaining competitors need respond to consumer

demands.
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The preéeding faétors all have at least an indirect effect on incrc\asing
gasoline prices paid by the consumer. Additionally, the legislation under
consideration wouid, if enactéd, remove the biggest, 4and therefore the
most price sensitive, competitors from the marketplace. There are
several reasons why suppliers act significantly aifferent, with regard to

gasoline prices, than do dealers.

o First, suppliers have a high incentive to sell a large volume of
gasoline, as opposed to emphasizing automobile repairs or other
producé sales, due to their relatively high fixed costs. In general,
the larg‘er the supplier, the greater the role of fixed costs in
determininé marketing strategy. Such fixed expenses include
refining costs, pipelines, delivefy trucks, tar;k terminals, and
the like. To cover these costs they must sell huge quantities of
gasoline. Thus, the conventional company-operated stations of
large suppliers, as well as‘a majority of their specialized self-
service and gas only operations, r;aly more he;vily on selling a
large volume of low-priced gasoline to generate‘revenue than do
neighborhood dealer outlets. To get this revenue, they must

keep prices as low as possible.

o By contrast, dealers have a higher incentive to perform a large
volume of r‘epair and service work, as opposed to emphasizing
gasoline sales. First, they have proportionately low fixed costs,

and second, repair and service work provides both a good source
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of revenue and increases customer loyalty to a dealer's station.
Customer loyalty resulting from repair and scrvice work enables
dealers to charge an additional amount for gasoline without losing

the patronage of their customers.

o Third, major petroleum companies are pressured by the public,

as well as the government, to keep margins low, whereas the

individual dealer is neither exposed to nor the target of organized.,

consumer pressure. In this regard it should be noted that durjing

the aftermath of the recent gasoline shortage, company-operated

outlets often posted prices significantly lower than did dealer

stations, This difference was reflected in the increasing margins

of the nation's dealer-operated stations which were reported

by the FEA to be as follows:

]

1973 October 7.4¢/gal.
November 7.7
December 8.2

1974 January 8.9
February 9.1
March 10.8
April 10. 7
May 10.5
June 10.3

~ Although the dealer's rationale in obtaining such incrcased margins was to

make up for gallonage availability lost during the shortage, such margins

continued well after any product scarcity had been resolved. The natural

S

xeluctance of independent dealers to maintain low retail margins (and
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thus offer consumers lower selling prices) is indicated by expressed
dealer attitudes and collective actions. The documents I shall hand out
at the conclusion of my testimony set forth several examples of dealer

collaboration to maintain high prices and to limit station hours of operation.
In summary, I feel a number of points are worth reiterating.

- Legislation which prohibits any marketer, large or small, {rom
active participation in the marketplace can only lead to a reduc-
tion in innovative activity and a lag in the fulfillment of market

demand. The consumer suffers.

- The bills under consideration would specifically restrict that
type of retail gasoline outlet offering consumers both price and

non-price advantages over dealer-operated sites.

- The bills under consideration woulld, if enacted, have a significant
negative impact on competition and the number of competitors in
the retail gasoling market in the Commonwealth of Massachus e‘tts.
As a result of th-is, gasoline pump prices could be expected to

climb,

15

&
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In your evaluation of these bills it should be noted that company-operated
stations (excluding jobbers) do not form a large segment of the market
and are not growing at the expense of dealers. As of June 30, 1974, of
the 212,000 retail gasoline outlets carrying the signs of the 22 major oil
companies in the United States, only 7,400 or 3.5% were company-
operated. During 1973, there were 965 company-operated stations
converted to dealer operations while only 608 dealer-operated stations
were converted to company operations. Thus, the presence of the
company-operated outlet can hardly be construed as a threat to the

existence of the independent dealer.

I should be glad to entertain any questions the Committee may have.
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/- | PINSLL\- COULITY CHADTER l .
: ALLIED GASOLINE RETAILERS ASSOCIATION ‘ .
- Mnnr:nc OF ALL SERVICE STATION KEN AND WIVES

7:30 P.M., Tucsday, Novermber 19th

. ' German American Hail e | :
. 8098 66th Strecet, North .
Plncllas Park : , )
THANKEGIVING DINNER - " WIVES URGED TO ATTEND
DON'T GET CAUGHT WITH YOUR PRICE: DOWMNIIS! ‘ .

Theroe will be new reguktions.on'"allobations and prices effoctive on

December lst. We anticipate that dealer mafgin.will be frozen as of

ycur margin on a certain date that is to be c2lected - it could be touday,
~tomorrow or yesterday. This will be to.replace the May-15th price date

it may already be too late if your prices are dovw since the daté s'zelecr;~
'.as' .be prior to this date. It .1'; going to.be difficult *o égrue with the

FEN that dcalers can not ¢2t along on their narglu, since they gave the

dealers a three cent increase and many dealcrs then gave it away.

BE AT THIS MEETING TO FIND OUT ABOUT WHAT TO EXPECT IN THE NEW REGULATIONS.

WIU\T ABOUT SELF SERVICE REGULA"‘IONS?

Is RATIO‘J'ING \_OMING?

ARE PRICES GOING UP OR DOWN?

WILL ALLOCATIONS BE REDUCED SOON? . L o _,}"

DON'T FORGET THE MEETING i IR ) | o

7:30 P.M., Tuesday, November 19th
German American lall

8098 G66th Strecet, North
Pincllas Park



! "‘) ,‘r- RN . 1§ ! . V. . .
'u‘/ .o' ‘\J./\‘ L/\-/\J\../ /u DL Y IO

40 333
! o~ ,-/ ; /'\ ERE g

~’ '

\’/\_,/ w'._.J L/C.)

ST
U

. (\) _
' Ilinois Gazoline Doclers Associnticn Septembea 20 1974

Indicna Casoline Dealers Associalion

NO. 9 1974

: | SPECIAL BULLETIN T0 ALL DEALERS-ALL TERRITORYS

Attention all dealens: ' .

te have been getting phone ealls and £cxu,u gaom de. e all eve
of J&Lneds-ladiasna-Tewa aind Mdsscusd der iz past thtee wedhy el
h ]
<

.
L

ey g el A
G

H price cul u.zg...Qq)«cscut..u.v s 03 &he n'a;cu cil cemeaiygy are 2odldng winlen
T Lo cut thais prices {n oraer 20 dispose of the affocation. .. fo budid velume
' : they say.......We say bu&’_su'wc

This L8 insanity--1¢ 48 yeur r*o;,(.t that they are athing you fo gi'.';". .
VourRIE 18 NOT PROFIT. You nied Lo sell one hell 0f & Led of cein g.::cii,:c
To makz cp ok @ Geo or o three cent acdusiici. i goeus preddl matgic L..and
uou’& work hardesr and/ex s spand moxe mency cn facon o pwen 4 22 entaz £zs,
Even £§ you do acach e peind og incucasaed vedwne rat vew deal lose2 mendil
fou Wikl sooi thal velwse ay mexe and mead dealens einter Lhe pulodnr game.

Soon.... Ay socn ALL dealans il be Lie Losews.

Resist yeur safes repd suggesid ~»-s T._M, him 2hat £f the comprey wainds L
price dxcrpca’ L0 Zie consuwnar nen «,:l\_ cempany should Lowin vour :.:,:’-:::.'.:;:,:
price and Heu 'L be ulad Lo pass on iz savdings Lo wouh Luslomiul, Romimben
that the 00 companys axe mahing aux..’;év. nev paedlts. noy et raliee mose
pex galien han you. 1t 48 unoe«,&wcue Zhat vou shoudd seel roxg vedume by

X
Lowering yowr piice. You ere satidng iz siage for weur Cwa xud
Zhat o your §ellew dealer, aomember he can ...and 2 will respord,

Youf. uoruc: CANYOT fexee you 2o Lower puiees. If 2ha thueaton you wi?
‘M&me Lo renciv @ Lease on Ln any way elierpd Lo cotnce you on Zia sud
0§ price...or TBA purchascs for nat u..cwwt...xhej are vielaling i
erel Loes, Call this cigiee --collect--at ence, and we wiil ceme dowi
them Like a ton of budcks. Eud.oscd with this bulletin i8 sign. Tapa L .
up -m your ojsice and point 4% out -;o your selesman when ke siaats talindrg
price Lo you. ;
This associztion Jought Leng and hasd to g2t yeu a decond massin cf preidll.
Victo: Ay, .did red ceme easy. i daxen of s gant v ol you & Lo coends pon
gallon mxagin increase. Yeu wire cntitled 2o i then.and you are on sicied
Lo 4L ncw. Yeu got £L.......ncw KEEP 1T, : '!n 0d g wihio ‘have cui e
puice ctrcadu 1 urge cgou Lo PULLTCOT THCSE SIG BATSE THUSE FRI0eS
Ee“ UP,  Hedp gourscfued L0 3y 00 budindssy, e TR RATAnR] SN LY .J-aa;.’.

ny oy i major ocl ..c-—rm-.:/.s axe Lecking at theda dealer epesadons wiln
covetons cyes, more andmosz2 company opeixddets are spadvgieg up, Secondity
b\audiug L5 on e adse, 'c mesl clese aaaks NOW Lo s“n compary {ahaoeves
0‘ atatdens wd company dictition ¢f price. Lo ellhex .mg Legetren on dtese
L2y o by wnder we'Ll adl hang sepasaily.,
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Aot vow Lo preseee geus busiass.  Go achoss the strect and falh fo ueus

competelon., Shew Lim s culletin (Z NC 45 MCC @ mamboy and RS 66 ::.':-
Zeved L. ask him «n Ly dees'nd meke sense, ACT NOW--ACT CCW--ACT MW
Tack 2o the cuy wein the r'4cv S$4q:i. 1 h:uv eus surs ct hium but go OV
1pa sel atun el gl i o 2. We non
at he assecaloor widi be dudng our perd but we nzcl YOUR help. 0 help
us --Help peunsodees. Leds get these ‘J._C,r.S cewn befese oL goes oo 4ex.
We will biing vew cil up 20 date en e batile jou belter rales frem iz
M‘LCO Medex Cuu., L gine nexd bulletin. Hang 4n thete

1&‘ da CL(.:\/\_/

Rcbe,.z J. Jacobs execuntive. disectea .
SILLINOTS I“uz,‘\.\'-‘\_x;;:.'l MISSCURT
GASCLINE DEALERSTASSCCIATICNS INC.
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| DON'T SAY WE
) | DIDN'T WARN YOU!

‘ ' = — pTreverwedi

PRICE CUTS NOW BUT SHORTACES TO COIE SOON '_i STATEWIDE DEALER MEETING ‘

o ON_NEW ALLOCAIION AHD" PRICE
Throughout rost cf the nation dealers arc 1 ™ ( "‘ . ’)
atting prices on their own because of slow \..»’ R AN R[:GULA] IOi\S - ]
basinecs and oompetition.  Roll backs order- : - ]
«d by the FEA have triggerred the orice 2 1 00 P H SATURDAY, DEC. 1)
sitvations. FZA orders a carpany or caaler R Faatr
+o roll back their price duz to cierpricing. : ‘\D\! Df\ORU\ 1
now that supply is at a plentiful level, this |} ?1
forces dealers wio are nearby to meet this | DETAILS TO FOLLOW TO ALL MEMBERS. {
cmptiticn. These dzalers d&id nct enjoy B .'i
the benefits of the illesally high profits, / e et e N
{5 thelonestdzalers are bezing penalized by . . '
ihgggverpricing of their corpetitors. : .

‘ <Ip ; g v Sar Tﬁt—lu st ot L\‘m'.r o gl Sv\’:nb
these "price wars" arm not being given supect  ©n foreign ool lf we are going to straighter
sy the suppliers, except they are urging their cut cur econcry. In the first sewen rontas
dealers to be "competitive". Covpany profits of 1973 we srxant $3.6 billicn on foreicnoil
ste declining due to margin reductions and while this year for the same pericd wo spent
increasing costs. ' $13.2 billicn. Either the price of forvign

0il must come éown, or we will have to buy
that will happen in the futwre?  You can . less oil. The latter is the logical answer.
wpect a sharp reduction in allocations about Irport quotas will b2 cut which will force
January 1. New allocaticn and price regulaticns Cuts in allocations. We will rot be back
ate in the making and should b2 ready cbout into the long lines of carly 1974, but we
Decomber 1.0 It is possible that prices will will have a short supply, and rore then
b frozen at a new ficeze date which willcatch — likely somz method of rationing carly in
the cealers who have cut their prices. | 1975.
) .
. ©€09EE VA fvanvy
1616 XCT -
ONYLTJIVD  3Of |
K XNVAI00 510 Liviavd . {
1 “CaNVIBO o : : . QEISAn0ad ROLLOENUOD Ssauloy
E35C N wirg , \ o :
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G EPFUSES DOALER FARGIN CUT

he Vast three mectings of the FEA,

ers hdvisory Growp, the subject of.a .
ratackion 1o daaler nanjins has been dig=
wu\.. Cavsaietr gravepds hoave been urging
Hat acachine prices be cut. Since the
5ny-p\y of gagoline has boeen restored to
mnal, they say the need for the two cent
mayin increases to dealers no longer cxists.

At the recent meeting in Atlanta, six ropre-
gentatives fran AGPA pointed out that any
mov> Lo cut cealer margins would be met
with yiglent 15300,

dealer_margins should bo.increasced due to
inflation of costs instead of reduced.

A final decisicn will be reached by FEA
by Deooroer 1.

v2 need facts to back up our opposing
4he nove to cut margins., Ple~se £ill
n the survey form in the middle of this
sxgazine and return it at once.

AR LEGAL FUD GROMITG A0 WE 3D 1ORE

,%‘\ has estal'lithed a legal fund for the
parpose of defending monbors who rouy be

in difficulty and nood the defense of the
associaticn., For example, if a member has
Lis lease cancelled and investigation is
rmade and determines that the dealer did a
goad job in his station and there was no
coad reason for the termuination, then the
IGRA Logal Ped Trustees will take urder
consicderation about the use of the Legal
Tund to help defend that dealer. They will
take under censideraticn the facts of the
case and also the effeoct on the entire
romership of the defense of that dea-er.
lff they feel that it will be in the best
Interest of that dealer and the entire
rxbership, they may wote to use part of
the legal funds to defesd that mather.  We
Prefer that the nomer also contribute part
of the legal funds to insure that we will
Wt back out once a case is startod.

'.Ib build up this find we hawe asked that

L neitors contribute $20 to the MG

al Fund. A lot of you have sent in your

hocks,” but we need much more to have a
fwd that will be ready to moct the needs of
(?ur Pebers when necesssary. Miil in your -
;hock for 20 to the AGRA Logal Pand today,

+ O, lbx. 14064, Orlando 32807.
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PHILLIPS DOALERS CET FIVE YOAR ULACLS

' (e 210842
Mxout five years ago we receeived aletts:
from an AGIA mvsber who was tryeing tosuetl
his station dwe to serious illness.  He
was having alot of difficulty in finding
buyers since Phillips would only offer the
pow dealer a 30-day lease. AGRA filed a
axplaint with the Federal Trade Commassion
and than spent two woeks vworking with tioar
attorneys intervicwing dealers, formor avalers,
and foymer Phillips crployces. It toox fiwe
years to bring this matter to trial, but the
work was worth the effort. Phillips has
'signed an order agreeing to the following:

Within 90 days to roncw all leases to leasce
dealers with fow cxceptions for a term of
rot less than five ycars. Dealers hawve the
right to arbitration in cas2 their lease is
cancelled. Phillips cannot restrictdcalers
from purchvsing gasoline fram non-Phullip
sources, hewever, Paillips may require a
Graler to maintain on the premizes a regpre-
sentative amount of Phillips gasolines.

Phillips cannot refuse to accoept authorizel
charges cn Phillips credit coards in the
sales of non-Phillips TRA and refined
petroicum products. '
ticn the availaoility of product financing
upaon “he purchaseof Phillips products.

Lo DR I IR P - . 3
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While this cconsent order only applies o
Phillips dealers leasing directly from
Phillips, it will indirectly beeflcctive
on all Phillips jobber and other supplier
leases. :

AGRA PROTESTS [1SPECTION HEADLIGT AMLST

AGRA President Jim Miller and Exccutivw Dir-
ector Bill Tucker voiced their oppost:on w
the practice of ocounty operated inspetinn
stations adjusting hcadlights at the time of
vchicle inspections.  This i1s now being done
at stations in Orange and Collier Counties.
Not only does this take away froa revenue for
service stations and garages, but dealers b
spent considerable amounts for Ggquipon.nt e
adjust headlights. Alco it was the intent of
the Legislature that no repalrs would e imxde
At inspection stataons.  The prograns rom in
effect in these two counties are on a trial
basis, o we hope that this practicde will end
at the end of the trial period.

STATEMIDE DEALER FEETING ON DCCMUER 7
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‘ ation of rasolmc dealers said  than half of the member decl- mean just illincis :‘:‘u"_"'i.n-
w'l‘uesdny its 7,000 members in -, ers are m the nol thcmmost diana. | mc:}n&.'.po' VeI, <.¢
- Minois and Indiana would sell counncs. : conntry.” AN Nl
,no gasoline on Sunda\s bc"m- 7 ““The" Federal ; Encr"y “Ad- Jacobs said .1..‘.." o.l : ‘--

: nlng Dec. 1. .’

* Robert Jacobs, executiv e

o

wwv
"

., <sOCtA sad

. ffthe group's c\ovupvc board ,:
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on %umE\ .
e <.1|it| the “action was

belng taken as a  protest
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fment and by the major oil.
atompanies.
.. Jacodbs said he hopes for 80

anc o o ae.

. ation members to abide by
Lthe shutdown  decision, lmt

o2l be happy to eet Wt
* per cent.”

¢ In Minois, the association's

. ¢« membership is most heavy in
Y.the’ northern  and - southern
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dircc(or ol the IBinois Gaso- v-lhc major oil companies,” )
. cobs said, “but not about the

'vol d ummmousl locl\‘
|mir unmps lna 1 )

utely ‘s “*don't” worry about our big

’ al:amst what he said was un. *
* fair treatment by the povern- -

1o £5 per cent of the associ--

. ministration is very con-.
cerned about the prol: s of

: dealers.” - . . *.

“The big oil companies say,

m'oms' we need them for the
. massive m\‘cslmcnlﬁ in new
refineries and’ cxplorauon‘ *
Jacobs said.
“But instead of Investing in .
. 6il,”* Jacobs said, “the biy oil
.+ companics are buying dcpml-
ment stores and circuses amd
what-have.you,"
Meanwhile, he saul, the
government is threatening to
roll back dealer profits by 2

“- cents a gallon. Lo
“Well it they do that,” Ja-

cobs said, “you're going (o
find dealers (closing up all
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“dustry appeais

da-

to’ .co..s‘..\e
fuel are not genuine. b
“While they're *alkt n ,.
about conserving gasc m :
he said, “cvery major.; ou
comp.m)—-:md I mean every,
ouc—is telling the c!mlcxo-.o )
sell ail the pas they camvor
they won't get their leases jre-
newed.** .,\,
Jacabs said (ht‘ pr(\pocﬂl
Sunday closing  will  benefit
dealers in ways other ‘than
drawing  attestion 1o what
they believe is an m,x.st Siiu-
ation, T
I owill lcdno theit cver.
head somewhat,” Jacebs
said, "and it will pive Ui
Sundays  with  their i
lies—something they Jearacd
o enjoy” durmg the Supday

closings last winter. .
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STATEMEI;IT
of
INDEPENDENT OIL MEN!'S ASSOCIAT ION
of NEW ENGL.AND

before

MASSACHUSETTS JOINT COMMITTEE on COMMERCE & LABOR
‘ : ' _ January 30, 1975

' Regar'ding
PETROLEUM DIVORCEMENT & DIVESTITURE BILLS

House # 741, 1457 & 3059

Mr. Chairman, and Members of the Committee

My name is Wilfred H, Hall. and | serve as Executive Director

of the Independent Oil Men's Assoclation of New England. This grdup consists
© of ihd:epehc_':lent branded and private branded marketers in the six New England

states. ‘ln’Massachusetts there are 98 licensed distributros. Of this group, 17
are integrated companies, 51 are independent branded distributors, and 30 are
independent private brand distributors. We appear in opposition to the Divorcement
and Divestiture bills. | B

in the Bay Staté, we estimate that there are presently abdut 4, 600
Class VAN stations., That is a station where 50% or more income at the outlet

comes from the sale of petroleum products.



Although the independent sector - branded and private brandeq
marketer - sells about 1/3 (28%) of the market in this state, our surveys
indicate that they do this through probably half of the outlets. This is be-
cause our members are heavier in rural areas than are majors, and in ,
these cases voh;lme is smaller per retail unit. Therefore, 2,000 stations;
or 1/2 of the stations in the Commonwealth are represented by the inde-
pendent group.

Initially, let me point out that our members do not own any oil
production. We are marketers. As marketers, we operate through service
staiions in three ways. Somne 17% of members! stations are operated with
salried personnel. Some 45% are leased to dealers and the balance of the
stations are owned by dealers or various other t.ypes of arrangements.

We estimate less than 10% of the Class "A!' Jarger stations are
owned by the dealer. Obviously, these bills under question would affect
our group, since it would wipe out their principal investment in service
stations, »

We should ask ourselves why more dealers do not own their own
stations. We believe the answer lies in the following facts: '

1) Establishing the outlet. Before a new gasoline station

is built today, it takes roughly six m‘onths' investment in time

énd money. Traffic counts must be made, land is then puréhased, ‘
zoning must be achieved, in most cases; plans drawn, and pre-
sented io'Planning "Boar'ds; components purchased from several

and stored until needed; plans let out to bid; construction achieved,
meeting various bui_tding standards along the way -~ and, eventualliy,
the station is ready to sell product. Thus, it takes considerable o
knowledge and investment just to arrive at this point. It also takes
quite a bit of specialized knowledge not usually avaiilab!e in one

man's skills.
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2) Tralning and Operating. I'm sure that members of this

Committee know that any business requires training and specialized
sales knowledge. Today, the dealer must have' much more knowledge
than in prior years. First, he must be a money manager, and a
security manager. ‘Today, he has to understand price control regu-
lations, EPA regulations dealing. with product g'r'ansfer and oil spilis.
He must know how to hire and control men and have considerable
mechanical appfitude. He must know bookkeeping. Usually he gets
this knowledge from going to school. Certainly, he will fail uniess
he has training. Also, he needs advertising to help him open the
outlet. He needé assistance to get the service station into business.
Usually it Is the major or independent jobbers who provides the |

training and opening promotional campaigns.

3) - Capltal Requirements. It costs between $100, 000 and

$500, 000 to erect a service station in a metropolitan area today.

Self service station improvements alone cost about $120, 000. It

Is usually a major refiner or an Iindependent jobber whd has the |

abllity to Invest |a quarter of this amount and has the credit to

finance the balance. After this investment for the facility he must

now stock the outlet. in the simplest of no-repair self service faclli~
ties the inventory of gasoline and products runs about $9, 000. If

| repairs are involved, the inventory investment could be double. -

‘Usually fhis is accomplished by the major or independent jobber

giving a dealer this credit with.-a minor investment\by the dealer.

A dealer might put up $3, 000 of the' $30, 000 cash needed to build

and finance the inventory (let alone the $100, 000 mortgage). As

~you can see, it is doubtful that most dealers starting in this business

would have the experlence or the capital‘to start such a ventu:"‘e by

themselves.
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" But_what if we just turned over existing stations to dealers by

‘the requirement of these proposals? Theré is considerable doubt that
dealers have the borrowing power to acquire existing outlets -- even

at depreciated prices that such a law would cause. The law, If passed,
would cause mass dumping of outlets - depriving our members of funds
which have been built up by generations of hard work - but would dealers

be able t> buy even at reduced prices?

Il.  Also, the market is changing. We estimate that up to 1/3 of all

stations will be self service in five years. This is coming about because
customers like self service and because they benefit by lower priée»s which.
stem from lower operating costs. This move will require knowledge of self

service operation and considerable further investment.

Also, gasoline station tie-ins with grocery stores and car Washer-s are
combinations which the public wants. Both require knowledge, investment,
‘and backup. So, even if we sold an existing dealer an'outlet, would he have
the knowledgg, funds, and backup to move with these éhanges,,?: If not, the

consumer would suffer.

Finally, would the dealer be precluded from operating more than one outlet ?
If so, you limit his opportunity; if not, then you would encourage development
of large chain dealer operations --- which is where many think we are head-
ed. Some of our members operate this way now. This is the old Kresge |
principle - you cut overhead by spreading certéin costs like bookkeeping,
building costs, etc., éver several.outlets ~-- And you wind up marketing
products cheaper than one outlet can ——ee--. You're now full circle to

what has evolved in the marketplace.
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We conclude thatamarketing efficiency benefits the consumer; that
this can only come about through the kind of knowledge, accumulation of
capital, and economies of scéle in operating more than one outlet. Most

- people accept the Super‘market concépt and would nvot be willing to pay
higher prices neceséitated by having all gbocery stores buy ‘products

and market individually, in a single location. This is also true of gasoline.

We appreciate the opportunity of appearing before you today, and
hope you will determine that these bills are not in the public interest; do
. not encourage marketing innovation, and will take away free enterprise from

our wholesaler members.

INDEPENDENT |

 OIL MEN'S ASSOCIATION
' OF NEW ENGLAND

WORTH PLAZA - 10 VAUGHAN MALL . PORTSMOUTH, N.H. 03801 - TEL. 603 - 4368424



Greene, and Lockyer

February 11, 1974

" REFERRED TO COMMITTEE ON TRANSPORTATION -

An act to add Chapter 7.8 (commencing with Section 21140)
to Division 8 of the Business and Professions Code, re!atmg
to f}-anchzse agreements.

LEGISLATXVE COUNSEL’S D!GEST

AB 3101 as 1ntroduced Fenton (Trans.). Franchise agree-
ments. :

Allows franchised petroleum dealers, notw:thstandmg the
terms of the franchise, to purchase petroleum products from
any available source if the franchisor is unable to supply them.

Provides that no franchisor shall coerce the franchisee to
deal only in tires, batteries and accessones supphed by the
- _franchisor.

Vote: majority. Appropriation: no. Fxscal commlttee nn.
- State-mandated local program: no.

T be peop]e of the State of Ca]zfomza do eaact as lb]lows'
1 SECTION 1. Chapter 7.8 (cemmencmg W1th Section

"2 21140) is added to Division 8 of the Busmess and
3 Professzons Code, to read




AB 3101

mmqmtn.#,cam‘r-#

%51” 200 fime,

CHAPTEB 7 8 FBANCHISE DEALEns FAm PRACTICES

2114{) As used in thrs chapter' : ‘
~ (a) A “franchise” is a written agreement between two
or more persons having all of the following conditions:

(1) A commercial relationship of definite duration or
continuing indefinite duration.

(2) The franchisee is granted the right to offer and sell
at retail petroleum products manufactured or distributed
by the franchisor.

(3) The franchisee constitutes a component of the
- franchisor’s distribution system. ’

(4) The operation of the franchxsee s busmess is
substantially associated with the franchisor’s trademark,
trade name, advertising, or other commercxal symbol of
designating the franchisor.

(53) The operation of a portion of the franchisee’s
business is substantially reliant on the franchisor for a
continued supply of petroleum products. ~

(b) A “franchisee” is any person who, pursuant to a
franchise, receives petroleum products from the

: ‘franchisor and who sells such products at retail.

(c) A “franchisor” is any person who manufactures or
- distributes petroleum products. g
21140.1. Notwithstanding the terms of any franchise, -

"~ a retail gasoline station owned or operated by a

franchisee shall not be precluded from purchasing
gasoline or other petroleum products from any available
source if the franchisor is unable to supply the franchlsee
with such products - ‘
-This provision shall not be construed to perxmt a
-franchisee to purchase more gasoline or other petroleum
products than may be allowed by any federal statute or
regulatxon :
- 21140.2. No franchisor shall coerce or attempt to
coerce any franchised retail gasoline dealer to sell only
tires, batteries, and accessories supplied by the
franchisor. A franchised retail gasolme dealer may sell -
any tires, batteries, and accessories as may be available to .
“him for retail sale. oo TR

2310030 85 .




o The people of the State of Caiifomia do enact asfo]léw.sv

: ‘Asss‘embly Bill No. 3101

CHAPTER 498

An act to add Cbapter 7.8 (commencing with Section 21140) to
" Division 8 of the Business and Professions Code, relating to fran-

~ chise agreements, and declaring the urgezzcy thereof, to take effect
xmmed:ateb’

[Approved by Governor July 11, 1974. Filed w:th
Secretary of State July 11, 1974]

LEGISLATIVE COUNSEL'S DIGEST

AB 3101, Fenton. Franchise agreements.

Allows franchxsed petroleum dealers, notwithstanding the terms of
the franchise, to purchase gasoline or diesel fuel from any available
source if the franchisor is unable or refuses to supply them.

Provides that no franchisor shall coerce the franchisee to deal only
in tires, batteries and accessories supplied by the franchisor.

- Provides that no appropriation is made for reimbursement of local
- agencies for costs incurred by them pursuant to this act because the

~ Legislature recognizes that during any legislative session a variety of
changes to laws relating to crimes and infractions may cause both
increased and decreased costs to local government entities which, in
. the aggregate, do not result in significant identifiable cost changes.
To take effect 1mmedxately, urgency statute.

.

SECTION 1. Chapter 7.8 (commencing with Section 21140) is
- added to vaxsxon 8 of the Business and Professions Code, to read.

CHAPTEB 78. FRANCHISE DEALERS FAIR PRACTICES

21140 As used in this chapter:
~ (a) A “franchise” is any contractual or wntten agreement
.between a petroleum corporation or distributor and a gasoline dealer
under which the gasoline dealer is granted the right to use a
‘trademark, trade name, service mark, or other identifying symbol or
name owned by the corporation or distributor, or any agreement
- between a petroleum corporation or distributor and a gasoline dealer
" under which the gasoline dealer is granted the right to occupy
‘premises owned, leased, or controlled by the corporation or
distributor, for the purposes of engaging in the retail sale of
" petroleum and other products of the corporation and distributor.
. (b) A “franchisee” is any person who, pursuant to a franchise, -
- receivesgazpline or dxesel fuel from the franchlsor and who seﬂs sach’
e produus at’ retaxl )
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- be paxd to the treasurer of the county and one-half to the city.
21140.4. Any person who is injured in his business or property by
reason of a violation of this chapter may sue therefor in any court
having jurisdiction in the county where the defendant resides or is
found, or any agent resides or is found, or where service may be
obtained, without respect to the amount in controversy, and to

- recover three times the damages sustained by him, and shall be

-awarded attorneys’ fees together with the costs of the suit. Any action
- brought pursuant to this section shall be-commenced within four
- years after the cause of action accrued. -

SEC. 2. Notwithstanding Section 2231 of the Revenue and
“Taxation Code, there shall be no reimbursement pursuant to this
section nor shall there be any appropriation made by this act because
the Legislature recognizes that during any legislative session a
~variety of changes to laws relating to crimes and infractions may
cause both increased and decreased costs to local government
entities and school districts which, in the aggregate, do not result in
significant identifiable cost changes

SEc. 3. This act is an urgency statute necessary for the
immediate preservation of the public peace, health or safety within
the meaning of Article IV of the Constitution and shall go into
~immediate effect. The facts constituting such necessity are: :

In order to furnish the maximum quantity of gasoline available to
~ the public and to prevent increased closings of gasoline dealers
because of a lack of supplies at the earliest time, it is necessary that
- this act take immediate, effect. .

‘23101 50 S1




Ch. 498 —

(¢) A “franchisor” is any person or corporation which refines,
processes, or distributes gasoline or diesel fuel.

21140.1. Notwithstanding the terms of any franchise, a retail
gasoline station owned or operated by a franchisee shall not be
precluded from purchasing gasoline or diesel fuel from any available
. source if the franchisor is unable or refuses to supply the franchisee
with such products.

Failure to deliver contracted, agreed upon, or requested quantities
of gasoline or diesel fuel within 72 hours of such specified contract
time, agreement, or request shall constitute an inability or refusal to
supply a franchisee. Requests for deliveries of gasoline or diesel fuel
may be telephoned to the franchisor, except that when the
franchisee intends to seek gasoline or diesel fuel from another
supplier pursuant to Section 21140.1 should the franchisor be unable
or refuse to supply him, a request for gasoline or diesel fuel must be
made in writing to a franchisor at least 48 hours before desired
delivery. )

Nondelivery of gasoline or diesel fuel, by the franchisor due to
accident, fire, theft or other similar acts shall not constitute an
inability or refusal to supply the franchisee.

If the franchisee sells gasoline supplied from a source other than
the franchisor, the franchisee shall prominently post a sign disclosing
this fact to the public on each pump dispensing gasoline or diesel fuel
purchased from other than the franchisor. The sign shall not be
smaller then 8” x 10” with letters not less than three inches in height.

This provision shall not be construed to permit a franchisee to
purchase more gasoline or diesel fuel than may be allowed by any
federal statute or regulation.

21140.2. From the effective date of this section it shall be illegal
for any franchisor by any action to require a franchisee to purchase
only those tires, batteries, and other automotive accessories sold by
the franchisor. A franchised retail gasoline dealer may sell any tires,
batteries, and other automotive accessories as may be available to
him for retail sale.

. 211403. The franchisor’s executive officer, representative or

agent of the franchisor who negotiates any contract in violation of
this chapter or who otherwise coerces a franchisee in violation of this
chapter shall be subject to a civil penalty of up to fifty thousand
dollars ($50,000) for each offense.

Such penalty shall be assessed and recovered in a civil action
brought by the Attorney General.or by any district attorney, county
counsel, or city attorney in any court of competent jurisdiction. If
brought by a district attorney or county counsel, the entire amount
of the penalty shall be paid to the treasurer of the county in which
the judgment was entered. If brought by the Attorney General,
one-half of the penalty shall be paid to the treasurer of the county
where the action was brought and one-half shall be paid to the State
- Treasurer. If brought by a city attorney, one-half of the penalty shall

~ 2 3101 40 49
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ARELATING TO CERTAIN MERCHANDISING -
mc‘m:ss WITH PENALTY Pnov15m«s
mfective 8-13-74) : :
Pe it senaoted by the General 'acaem-
1y -of the State of Missouri, de
Followe: ,
.Section 1. :As -used in -this act: .
.41} The -term “"sale or distribu~ .
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. Z.2, containing sections numbered 59, 1-21 7 through 59. 1-21 17, -as follous

 chise Act."

. a trademark,- trade name,. service.mark,. or other. identifying .symbol. or-name. awnegiuly. %1, -

"MOUSE BILL MO. 636 ’ |
’ AS ENACTED BY g
GENERAL ASSEMBLY OF VIRGINIA

A BILL to amend the Code of Virginia by addin in Tftie 59.1,“5;
- a chapter numbered 2.2, containing sections numbered §9.1-
: A 21.7 through 59.1-21.17, so as to create the Virginia Tt
~-Petroleum Products Franch1se Act; to defing certain terms;~.p_l e
. to provide certain provisions which certain agreements are .~
.~ . required to contain; to provide how such agreements may be
- -~ terminated, cancelled or not renewed; to provide for civil SRR
-~ -actions for violations; and to provxde for the dissermination B
of certain 1nformat1on . o T .

4 Be it enacted by the General Assembly of V1rginia~ : o T
l;' That the Code of V1rgin1a be amended by addwng in Title 59.1 a chapter numbered\

$ 59.1-21.7. This Lhapter may be cited as the~“V1rg1nia Petrolemm'Praducts Fraa~

- 359, 1-21 8. The General Assemb1y f1nds and-dec1ares that since the distribntion
and sales through franchise arrangements of petroleum products in the Commonwealth of =
Virginia vitally affects the economy of the State, the public interest, welfare, and
transportation, it is necessary to define the relationships and respensibtlities uf the
parties to certain agreements. pertain1ng thereto.~ , .

'§ 50,1-21.9. As used in this chapter, the ‘terms (a) “distr1butor” eny ‘ie:.v“
person engaged in the refining and subsequent sale, consignment or distribution of -
petroleum products to retail outlets which.it owns, leases, controls or with which it
mafntains a contractual relationship for. the sale -of such products and shall include
subsidiary or other entity 1n thCh such person "has more. than a th1rty percent bene-

(b) "dealer" means any person, other than an. agent or employee of a distributor, S
who 1s engaged in the retail sale of petroleum products under a franch1se egreeuent as o
defined in this chapter; R : - ; " R

’ (c) “franchise“ ‘or “franchise agreement“"means an agreement express or implied
between a distributor and a dealer under which the dealer is granted the right to vse .

distributor, or an agreement between a distributor and a dealer by which the deale:
granted the right to _occupy premises owned, leased or controlled by the distributor, far‘

- . the purpose of engaging in the reta11 sale of petroleum prodncts of the die9ribﬂtnr

(d) "engaged in the sale of petroleum products” means, in the case of a éealer.: |
that at least fifty per centum of the gross revenue is derived from such. sale. L ’

(e) "retail" means the sale of a product for. purpeses ether than resale; e

(f) “retail outlet" means. the premises atZAhichysuch products are solds.
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(g) fperson“ means person as defined in § 1.13-19 of the Code. 045

§ 59,1-21.10. Every agreement between a distributor and a dealer shall be
subject to the following provision, whether or not expresly set forth therein: (a)
The dealer may agree, but in the absence of an agreement shall not be required, to
keep his retail outlet open for business for more than sixteen consecutive hours per
day, nor more than six days per week; provided that this subsection shall not be con-
strued to prevent any retail outlet being open when required to be open to conform
to any State or federal law or regulation.

(b) The dealer or distributor shall have the right to cancel any such agree-
ment until midnight of the third business day after the day on which such agreement
was signed, bx giving the other party to such agreement, in person or by certified
mail, written notice of such cancellation; provided that any money, equipment, or
merchandise loaned, sold or delivered to the dealer are returned to the distributor
for full credit, together with delfivery of full possession of the service station-

_location to the distributor,

(c) The right of either party to trial by jury or to the interposition of
counterclaims or crossclaims shall not be waived.

(d) 1In the absence of any express agreement, the dealer shall not be required
to participate financially in the use of any premium, coupon, give-away or rebate in
the operation of his retail outlet, provided that the distributor may require the
dealer to distribute to customers premiums, coupons or give-aways which are furnished
to the dealer at the expense of the distributor.

(e) WMo transfer or assignment of a franchise by a dealer to a qualified trans-
feree or assignee shall be unreasonably disapproved by the distributor;
‘ (f) The term of the initial agreement between the distributor and the dealer
relating to specific premises shall not be less than one year; the term of the

second agreement between the distributor and the dealer, relating to the same premises, :

shall also be for not less than one year; and the term of all subsequent agreements
between:the distributor and the dealer, relating to the same premises, shall not be
for less than two years; provided that where the distributor is the lessee of the
premices, this subsection shall not be construed to require a term of greater duration
than the remainder of the term to which the distributor is entitied under its lease
without regard to any renewal rights which the distributor may have.

$ 55.1-21.11. (a) Any person who v1o1ates any provision of this chapter sha11
be civilly Tiable for liquidated damages of five hundred dollars, plus provable dam-
ages caused as a result of such violation, and be subject to such other remedies,
legal or equitable, including injunctive relief, as may be available to the party

damaged by such violation. Such.action shall be brought in the. circuit court of-<ift v+ -

Jurisdiction wherein the franchised premises are located. .-

(b) No action may be brought under the provisions of this chapter fur.a cause
gf acﬁion which arises more than two years prior to the date on which such action is
rought.

§ 59.1-21.12. 1In the event of any termination, cancellation or failure to renew
whether by mutual agreement or otherwise, a distributor shall make or cause to be made
a good faith offer to repurchase from the dealer, his heirs, successors and assigns,
at the current wholesale prices any and all merchantable products purchased by such
dealer from the distributor; provided, however, that in such event the distributor
shall have the right to apply the proceeds against any existing indebtedness owed to

P



"him by the dea1er~and provided further that such repurchase ebtigaticn is coaditianed ‘iii\
" upon there being no other claims or 1iens aga1nst such products by or on behaif of ‘
~ Other creditors of the dealer./,

§ 59.1-21.13. Mo distributor may directly or mmemy through any offxw,
agent or employee, terminate, cancel or fail to renew a franchise without having first
given written notice by certified mail to the dealer at least sixty days in advance of
such termination, cancellation, or failure to renew; provided, however, that whers the
cancellation, termination or failure to renew is based upon (1) voluntary abandonment
by the franchisee of the franchise relationship, or (2)conviction of the franchisee of -
an offense involving moral turpitude, the aforementioned cancellation, termination or
failure to rerew shall be effective immediately upon notice given by cevtffied mail

‘,to the franchisee at his last known address.,, L ) . S ij

~_no appeal may be taken, the remaining provisions and appltcations of-thisﬁck;Lj

*éealer.‘;

of the agreement. R

8 50.1-21.14. A distr1butor shall disclose to any prospective dealer the fnl!aw*

_ing information, before any franchise agreement is concluded:

(a) The gallonage volume history, if any, of the location under negntfatiaﬂ fbr
and during the three year period immediately past or for the entire period far'mmich
the location has been supplied by the distributor, ‘whichever is shorter; '

(b) The name and last known address of the previous dealer or dea!ers far'tﬁe ,
last three years, or for and during the entire period which the location has baea
supplied by the distributor, whichever 1s shorter.

(c) Any Iegally binding commxtments fnr the sale, demo?itian or othar dispasi«*
‘tion of the location. e 4 \

(d)} The training pregrams, if any, and the specrfic goods and serviees tha

ivdistributor will provide for and to the dealer,

(e) Full disc\osure of any and a]l obligatious which wili be raquired af tat

(f) Fu11 disclosure of all restrictions:on the sa]e, transfer. and te?mﬁnatioa

§ 59.1-21.15. ﬁothing in this chapter shall be construed as Hmting the

"authority of the Attorney General under the prav1sions of § 59, 1-53 2.

§ 59.1-21.16. The provisions of this chapter shall be aap}icabie to franch%;e

,agreements entered into on and after July one, nineteen hundred seveaty-thrae

- § 59, 1.23 17. Each and every apnlicatian and pravision of this chapter 15*&*
able. and 1f any provision or application hereof is held invalid by a court from w

remain in fu11 force and effect
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FOR~the purposc of prohlhll\nq producars. nr’rnfﬁunrw af
.-, petroleum products from operating retail sorvice
;jstatlonq, permitting the Comptroller: to aduopt.
‘rules or requlatlon* which define the circum-
stances on which ‘a producaer or rofiner may -
“operate tempoxarlly a proviously dealer npwrataﬁ
‘station, requiring the Comptroller to permit -
‘certain exceptions to the divestiture dates. by
conSLderlnq all of the relevant facts and :
‘reaching certain conclusions,: and regulatlng
voluntary allowancoq and rental agreements.

BY repeallng and reoenactlnq, w1th amandmcnt@
-Article 56 Llcbnses
Section: 157E e
Annctated Lode of Maryiﬂnd
: oln@vmnnt Vol ume unﬁ'l??? Suppiemﬂnt}

.SECTION 1, BE: IT ENACTED BY THE GENERAL ASSEMBLY OF« U
MARYLAND, That Section 1570 of Article 56 - Licenses, of
‘the Annotated Code of Maryland' (1977 Replacemant Voluma
“and 1973~ Supplement) ‘be and it is hereby repealed and -

. re-enacted, with amcgdmcnt.;‘to<read,as'follows' -

(a) For the purpnqam o
;and special fuels sold or offored or expnsed for sale sball .
’bd subject to.inspection and analysis as hereinafter provided.
- all motor fuel wholesalers, diesel fuel sellers, heatxng B
oil dlstrlbutors, maﬂufacturerq, refxnera, jobuers aad
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Vﬂ*Mary}andiinu?spmﬁnt Bill (Continued) 5”*
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. T for sale any gasolme. other mntor vr«hwlo fuels ., or ﬁpoeial S
" ' 7 .| .. fuels under whatever name designated for power and heating '  ”;
“‘npurposes shall file with the Comptroller of the Treasury . :

47 a declaration or statement that thev desire to sell such
. 1" products in this State' and shall: furnish the name, brand
“4 op trademark of the products-which they desire to sell | .

DL T together with the name: and-addross of. the supplicer lhvrvnf
" .« and.that all such products arc in conformity with tha. 2

ot s sgecifications established by the Comptroller of the

.7 Treasury, as purchased from the supplicr and he will make
I ne alteratlon to any such product rocclved from the suppllert}

L (m) “AFTER JULY. 1, 1974,-N0 PRODUCPR OR REFINER R
OF PETROLEUM PRODUCTS SHALL OPEN A ‘MAJOR BRAND, SRCONDARY 7.0 7
~ BRAND OR UBRANDED RETAIL SERVICE STATION IN PHE STATE OF . .
S ... MARYLAND, AND OPERATE .IT WITH COMPA{Y PLRSOVJEL, A SUBSIDIARY -
o .ff,j;“COMPANY, OR N COMAIQSIOVED AGENT. B I 0% i

o - ’ A'l . i‘:-w‘ T

T ey AFTER JULY 1, 197J, MO PRODUCPR OR REFINER =
T R R .or P TRQLLUM PRODUCTS SHALL OPHRATE-A MAJOR BRAND, SECONUARY - *
- W ... BRAND, -OR UNBRANDED RETALL SEIVICE STATION. TN T SPATE O ‘1\'12
- MARYLAND, WITH COMPANY. PBRSONNLL, A SUBSIDIARY COMPAHY,_OR L
A COAMISSIOVED AGLNT,\ V}ogqu ;,ﬁ,v_,f;_,,,J, )

I (D) EVERY PRODUCER, REFIVER, OR WHOLBSALER OF:
1TPETROLEU“ PRODUCTS SUPPLYING -GASOLINE AND SPECIAL .FUELS TO
" RETAIL SERVICE STATION DEALERS SHALT EXTEND ALL VOLUNTARY - 8
‘QALLOWANChb UWIFORMLY To ALL R;TAIL SF»VICF ‘TATTON DPALVRS '
SUPPLIED ’ e, T

T (E) EVERY PRODUCER, REFIVER, on WHOLESALERTQF‘
;PETROLEUM PRODUCTS SUPPLYING GASOLINE AND .SPECIAL FUELS To
#.. RETAIL SERVICE STATION DEALERS SHALL APPLY ALL EQUIPMENT
.. RENTALS UNIFORMLY TO ALL RFTAIL anVICE STATIOV DPALERS )
.SUPPLILD." : 7 :

R (F) EVERY PRODUCER, REPINPR on WHOLLuALBR OF :
‘PETROLEUM PRODUCTS SHALL APPORTION UJIFORMLY ALL GASOLINE -
.AND SPECIAL FUELS TO ALL RETAIL SERVICE STATION DEALERS. [ = -
. DURING PERIODS OF SHORTAGES ON AN-EQUITABLE BASIS, AND ~ - |

“SHﬁBL NOT DISCRIMIWATE AMONG “THE- DLALERS IV THEIR ALLGTﬂBE a

| (@)~ THE COMPTROLLER MAY ADOPT RULES OR. Rrrunnmtoﬁs C
aer*mmc; THE CIRCUMSTANCES IN. WHICH A PRODUCER OR REFINER |
3 TLMPORARILY MAY OPERATE A pnrvmusw DEALLR-oanmm STAPION. .-
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