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SENATE COMMERCE AND LABOR COMMITTEE 

MINUTES OF MEETING 

TUESDAY, MARCH 13, 1973 

The meeting was called to order at 3:00 p.m. 

Senator Drakulich in the Chair. 

PRESENT: Senator Herr 
Senator Swobe 
Senator Pozzi 
Senator Hecht 
Senator Lamb 
Senator Blakemore 

ASSEMBLYMAN PRESENT: 

Assemblyman Banner, Chairman 
Assemblyman Bickerstaff 
Assemblyman Capurro 
Assemblyman McNeel 
Assemblyman Brookman 

S.B. 194 - Clarifies Nevada industrial commission's right 
of subrogation . 

Senator Swobe remarked that the majority of mail he has 
received on this bill is in opposition. 

Mr. Robert Archie, Employment Security Department: 
Mr. Archie stated that he would be talking on S.B. 194, S.B. 307 
and A.B. 457 in general. S.B. 307 and A.B, 457 are identical 
bills, and the Security Department does not care to endorse 
either bill, but to explain the significant section of all bills. 
Mr. Archie stated that the benefits are cash payments to replace, 
for a limited time, a part of wages lost by the insured worker, 
unemployed because of sickness or injury. Mr. Archie gave 
details on various programs carried by various states. Mr. 
Archie further stated that Governor O'Callaghan, in his 
State of the State message, urged the Legislature to enact 
the Bill. 

Mr. Robert Long, Administrator, Unemployment Insurance Division: 
The total cost of S.B. 194 would be paid by the employee, The 
maximum cost ·to an individual under this bill for FY '75 
would be $94.00. There would be a one week waiting period 
which would not be payable. They estimate 200,000 workers 
would be covered by this bill in FY '75, with 18,200 of 
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these workers drawing at least one check - the average 
being $72.50. The average duration of disability would 
be 8 weeks in FY '75. The total benefits that would be 
paid in FY '75 is devised as being $10,300,000. Total 
administrative cost for administering the bill is estimated 
at between 6 and 8% of total income, which is estimated at 

$12,200,000. The employers responsibility under this bill 
would be to withhold and remit the employee contribution. 
Contributions would become payable under S.B. 194, effective 
July 1, 1973. Benefits would become payable April 2, 1974. 
Start-up costs would be advanced from the Unemployment Insurance 
Penalty and Interest Fund. This would be reimbursable to this 
fund by July of 1974. Section 110 of the bill explicitly 
says that there will be no general fund money to support this 
bill. State and local employees would have less coverage under 
S.B. 194. There would be no UINDI or workmans compensation 
for the same period. The procedures of S.B. 307 are completely 
different from anything the department is familiar in dealing 
with. Mr. Long explained various sections of the bill. 
The coverage under S.B. 307 would be 200,000 workers; duration 
would be 8 weeks. The total estimated pay-out would be 
$8,000,000. The total contribution required by the employee 
would be $6,000,000. The cost to administer S,B. 307 would 
be considerably less than S.B. 194. Section 20 states that 
the average weekly wage would be an amount that the claimant 
would have received. Under S.B. 307 the employee must earn 
$400 and work at least 20 hours in at 1east 14 different 
weeks to be covered • 

John B. O'Day, President, Insurance Economic Society: 
Mr. O'Day stated that he represents 125 insurance companies, 
and they are in opposition to S.B. 194,, S.B. 307 and A.B. 457. 
Mr. O'Day spoke of several states which have a similar bill 
and are going broke. Mr. O'Day requested the rejection 
of these bills. 

Joe Braswell, Director, Social Services Program: 
&. Braswell stated that he does not see how the people 
who oppose the bill can turn their backs on the people 
who have aualified for welfare. 

Rowland Oakes, representing general contractors: 
Mr. Oakes stated that this type of insurance is unfair to 
the working man in their business because the men who don't 
collect this premium work an average of 17 hundred hours a 
year. The men who do collect the benefit work an average 
of 856 hours a year. (See Exhibit A for information on 
teamsters and laborers). 
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Ben Dasher, President, Universe Life Insurance Company: 
Mr. Dasher stated that he felt the bills could be 
beneficial to the workers. 

Frank Young, Associate General Counsel of American Life 
Insurance Association: 
Mr. Young stated that they are opposed to S.B. 194. They 
believe in freedom of choice. They offer S.B. 307 and 
A.B. 457 as alternatives to S.B. 194. Mr. Young further 
commented that they believe the private plan is best . 

Clint Knoll, General Manager, Nevada Assn. Employers: 
Mr. Knoll expressed their opposition to the bill. Mr. 
Knoll referred to Page 10, Section 37 - this would result 
in higher insurance costs. 

Robert Guinn, Nevada Transport and Franchise Auto Industry: 
Mr. Guinn stated that the employers are on the open end of 
this - they feel they have been sold down the river. They 
are in opposition to these bills. Mr. Guinn stated that he 
would like to suggest that a bill be developed that would 
say on a given date each year every employer should offer 
to his employees on the job disability insurance. 

Ray Bohart, Managing Director, Federated Employers of Nev.: 
Mr. Bohart stated that he is representing various groups 
in opposition to the bills and asked the committee not to 
give favorable consideration to the bills. 

John Peterson, Sierra Pacific Power: 
Mr. Peterson stated that they are opposed to the bills. 
They have an adequate program for their employees at the 
present time. 

Allen Bruce, Associated General Contractors in So. Nev: 
Mr. Bruce stated that they are in opposition to the bills. 

Jim Wilkerson, Coordinator for Local 14 Teamsters in L.V.: 
Mr. viilderson stated that they do not wish to have the bills 

passed. 
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Fred Bartlett, President, Bartlett Ford, Reno: 
Mr. Bartlett submitted a petition, indicating their opposition 
to the bills (See Exhibit B) 

Paul Gemmill, Nevada Mining Association: 
Mr. Gemmill stated that they have a large number of mining 
companies and the small operators are trying to operate 
around the State to find something that would generage a 
new "9roduction in the mining area. Mr. Gemmill further 
stated that he wanted to present the problem that many of 
the small operators will not be there after six months or 
so. 

See Exhibit 
See Exhibit 
See Exhibit 

C for 
D for 
E for 

further petitions showing opposition 
purposed act relating to disability benefits 
memo concerning Nevada Workmen's Compensation. 

Being no further testimony, Senator Drakulich adjourned the 
meeting. 

Respectfully submitted, 

Sharon W. Maher, Secretary 

APPROVED: 

Senator Drakulich, Chairman 
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tJEVADA cmJSTRUCTION & 
INDUSTRIAL WORKERS 
H & W (TEAMSTERS & LABORERS) 

LAIY)RERS 

TEAMSTERS 

1\TEEKLY 
INDEM1JITY 
STARTED 

2/1/66 

3/1/70 

1972 
WEEKLY 
INDEMNITY 
CLAIMS 

122 

• 
PRESENT 
PREMIUM 
COST PER 
45.00 WK. 

2.03 

2.21 

NO. OF 
MEN 

55 

AVE. MONTH AVE. HRS. 
EMPLOYED PER WORKED 
MO. (1972) PER MO. 

697 138 

259 128 

TOTAL 
IIOURS 
WORKED BY 
55 MEN 

50,906 

AVE. 

.. 
C ANNUAL ~ 

IIOURS 
WORKED 

1,656 

1,536 

HRS. 
WORKED BY 
55 MEN r ,': { 

,(,, 
r' r • 

925 

TOTAL PREMIUM FOR 956 EMPLOYEES (BASED UPON AVE. OF $2.02 PREMIUM) 24,324.0 

12,627.0 TOTAL BENEFITS PAID 1972 F'OR 122 CLAIMS (BASED UPON 2.3 WEEK AVE. PER CLAIM) 
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CARPENTERS HEALTH & INSURANCE 
FUND (INCLUDES CEMENT MASONS) 

WEEKLY 
INDEMNITY 
STARTED 

10/1/57 

1972 
WEEKLY 
INDEMNITY 
CLAIMS 

142 

PRESENT AVE. MONTH 
COST PER EMPLOYED 
40.00 WK. 1972 

1.30 1,090 

TOTAL 
NO. OF HOURS 
MEN WORKED 

56 MEN 

56 47,930 

TOTAL PREMIUM PAID FOR 1972 FOR 1,700 EMPLOYEES 

TOTAL BENEFITS PAID DURING 1972 FOR 142 CLAIMS (56 MEN) 

• • 

BY 

ANNUALLY EST. MO. 
EST. HRS. AVE. HRS. 
WORKED BY WORKED B] 
1090 MEN 1090 MEN 

1,923,000 1,700 

AVE. HRS. 
WORKED BY 
56 MEN ?er_ Yf?., 

856 

17,004.00 

12,524.00 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 

Main points of Senate Bill #194 are as follows: 

1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This amount would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability and continuing for a maximum of 26 weeks. 

3) No benefits will b·e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage . 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legislation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) We feel that we would be better able to seek benefits for 
disability income from private sources on a voluntary basis at 
competitive prices . 

3) It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STRONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Address 
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·page 2, Petition Opposing Disability Income Legislation, Senate Bill #194 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 

Main points of Senate Bill #194 are as follows: 

1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This amount would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability, and continuing for a maximum of 26 weeks. 

3) No benefits will b·e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage • 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legislation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) 

3) 

We feel that we would be better abl8 to seek benefits for 
disability income from private sources on a voluntary basis at • 
competitive prices . 

It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STRONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Signature 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 

Main points of Senate Bill #194 are as follows: 

l r,,, 
\ .. , 

1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This amou~t would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability_ and continuing for a maximum of 26 weeks. 

3) No benefits will b-e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage • 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legislation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) We feel that we would be better able to seek benefits for 
disability income from private sources on a voluntary basis at 
competitive prices • 

3) It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STRONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Signature Address 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 

Main points of Senate Bill #194 are as follows: 
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1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This 'amount would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability_ and continuing for a maximum of 26 weeks. 

3) No benefits will b·e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage . 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legis~ation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) We feel that we would be bettex able to seek benefits for 
disability income from private sources on a voluntary basis at 
competitive prices • 

3) It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STrONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Signature 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 

Main points of Senate Bill #194 are as follows: 

1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This amou~t would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability_ and continuing for a maximum of 26 weeks. 

3) No benefits will b·e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage • 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legislation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) We feel that we would b2 better able to seek benefits for 
disability income from private sources on a voluntary basis at 
competitive prices . 

3) It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STRONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Signature Address 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 

Main points of Senate Bill #194 are as follows: 

1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This amount would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability_ and continuing for a maximum of 26 weeks. 

3) No benefits will b·e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage • 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legislation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) We feel that we would be better able to seek benefits for 
disability income from private sources on a voluntary basis at 
competitive prices . 

3) It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STRONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Signature Address 
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PETITION OPPOSING DISABILITY INCOME LEGISLATION, SENATE BILL #194 ~ 

Main points of Senate Bill #194 are as follows: 

1) Commencing July 1, 1973, all Nevada employers will be required 
to withhold 1% of their employees' monthly wages, up to a 
maximum of $83 a year. This amount would automatically increase 
each year thereafter, based on the average annual wage in the 
state. 

2) Disability income benefits would range from a minimum of $16 to 
a maximum of $80 per week, beginning on the eighth day of 
disability. and continuing for a maximum of 26 weeks. 

3) No benefits will b·e paid until nine months after the July 
commencement of the program, on April 2, 1974, and any disabil­
ities incurred prior to that date are excluded from coverage • 

We, as employees and citizens of the State of Nevada, feel that this 
Temporary Disability Income legislation now pending before the Senate 
of the Nevada State Legislature, is totally inadequate and is against 
the interests of employees in this state. Our main objections are as 
follows: 

1) Senate Bill #194 makes it mandatory that the employer deduct a 
minimum of 1% of employee's monthly wages to cover the cost of 
this insurance. Thus, once the program is in effect, the 
employee will not have the option to cancel this insurance. 

2) We feel that we would b2 better able to seek benefits for 
disability income from private sources on a voluntary basis at 
competitive prices. 

• 3) It appears certain that the premium withheld from our wages will 
increase, not only because the average wage in Nevada will go up, 
but also because the percentage withheld could be increased at 
any time, without the employee's consent, should there be 
insufficient funds to provide the necessary benefits. 

FOR THE ABOVE REASONS, WE AS EMPLOYEES IN THE STATE OF NEVADA, WISH TO 
REGISTER OUR OBJECTION TO SENATE BILL #194, AND STRONGLY URGE THAT 
THIS LEGISLATION NOT BE PASSED. 

Address 
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TO WHOM IT MAY CONCERN: 

We, the undersigned, employees of Gaudin Ford, are against passage of bills 
S.B. 194 and S. B. 307 regarding off the job disability insurance. 
We feel the benefits received are inadequate for the premium imposed and 

~- while we agree that some form of diability insurance would be beneficial, 
we feel that privately financed plans give us more for our money. 
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PAT CLARK PONTIAC, INC. 

2575 East Sahara Avenue • Telephone 457-2111 

LAS VEGAS, NEVADA 89105 

MAR 9-1973 
1 1-5 

P o · 'N · T ·:, ., ·:.:;·_J{ c~·::·f ... 

' We, the employees of Pat Clark Pontiac feel that SENATE BILL #l9h on 
"Temporary Disability Income Legislation" is not in the best interest 
of the workin~ people of the State of Nevada and we strongly urge your 
support and help in defeating this Bill. 

~-
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TO ALL EMPbOYEES 

SB-1 % - OFF - TllE - JOB DISABILITY INSURANCE 

Sertate Bill No. 194 (SB-194) will impose a state-administered compulsory system 

i \~~off-the-joh disability insurance on most of the employers in Nevada. 

~~~ "\. Beginning July I, 197), l'aeli Nt~vada employer wil I be re.quired to withhold. 

• 

• 

1% of eacl1 ernplnvt'e 1 s wa1<,es, im:luding his own, to a maximum withholding of 
appr0ximat1..>ly $8J.00 per year. The maximum will increase each year. Benefits 
would nut begin until April, 1974. Benefits would not be payable until after 
the 7th day of disability and would be payable for a maximum of 26 weeks at 
50% of th t• Limrloyees weekly wage. The first year benefits would be not less 
than $16.00 nor mLffe than $80.00 per week. A certificate from the employee's 
physician would he re11uired. Employees would be paying into the fund for nine 
months h<'(ore an y h,·1Hfits could be paid. 

I AM AGAINST 
SH 19!+ 
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I AM IN FAVOR OF 
SB 194 
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Beginni'L1g July 1, 19n, Pach Nevada' employer wi 11 be r equired to withhold l % 
of each employee I s w;ip. 1.i s, inc 1 uding hi i:; ,bwn, to a maximum withholding of approximately 
$83.00 ~er year. The maximum will iricr~ase each year. Benefits would not begin until 
April,~974. Benefits wuulJ not be payable until after the 7th day of disability and 
wou14 ,be payable for a maximum of 26 weekt1 at 50% of the employees weekly wage. The 
first year benefits would be not less than $16.00 nor more than $80.00 per week. A 

1 cert if ica te from th l' 1:.· 111p l oyee' s physician \o/oul d he required. Employees would be 
paying into the fun<l for nine months before any benefits could be paid. 
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Beginni'L1g July 1, 19n, Pach Nevada' employer wi 11 be r equired to withhold l % 
of each employee I s w;ip. 1.i s, inc 1 uding hi i:; ,bwn, to a maximum withholding of approximately 
$83.00 ~er year. The maximum will iricr~ase each year. Benefits would not begin until 
April,~974. Benefits wuulJ not be payable until after the 7th day of disability and 
wou14 ,be payable for a maximum of 26 weekt1 at 50% of the employees weekly wage. The 
first year benefits would be not less than $16.00 nor more than $80.00 per week. A 
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NO. L 91+ (SB-194) WILL -·IMPO STATE-ADMINISTERED COMPULSORY SYS!EM OF : , 
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UTSJ\IHLITY INSURANCE ON)10S1' OF THE EMPLOYERS IN NEVAD/\. 1
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Begitfo.ing July 1 ., l 971, l'a1:h N(•vacia: employer will be ref)uired to withhold l %, . . ·: ·' ,_;• 
'.h.,; ... • of 'each emrll)yee's Wd!l,t'S, incluJing; his own, to a maximum withholding o'f approx'imately 

•
1>,/ $83.00 per year. The' maximum will :increase each year. Benefits would not begin until 

:',, , . , 

?•' H• , April,197,'L Ben ... ·fit ~ wuuld nut he payable until after the 7th day of disability and 
would , be payable f,1r H 111.1 ~: i111urn nf' 26 ',weaks at 50~4 of the employees weekly wa~e. The 
first year hl~nefits W(l1.ild [>,_, not lesll than $16.00 nor more than $80.00 per week. A . 
c~rtificall! from till' t•111pl oy t•v's ,;hyslciati would IH~ rcqu1re<l. Employees would be 

'"' •\ ; .. , paying into the f111HI lc,1 nine months before any benefits coul<l be paid. 

I AM AGAlNST 
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SB-194 OFF - THE - JOB DISABILITY INSURjNCE 

SENATE BILL NO. 194 (SB-194) WILL IMPOSE A STATE-ADMINISTERED COMPULSORY SYSTEM OF 
FF-THE-JOB DISABILITY INSURANCE ON 1-l)ST OF THE EMPLOYERS IN NEVADA. 

Beginning July 1, 1973, each Nevada employer will be required to withhold 1 % 

120 

of each employee's wages, including his own, to a maximum withholding of approximately 
$83.00 per year. The maximum will increa• e each year. Benefits would not begin until 
April,1974. Benefits would not be payabl~ until after the 7th day of disability and 
would be payable for a maximum of 26 weeks at SO% of the employees weekly wage. The 
ftrst year benefits would be not less than $16.00 nor more than $80.00 per week. A 
certificate from the employee's physician would be required. Employees would be 
paying into the fund for nine months before any benefits could be paid. 

<' l .' t 

I AM AGAINST 
SB 194 

-----.:.... ___ _ 

I AM IN FAVOR OF 
SB 194 
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TllEPHONE 786-3111 P. 0. OX 7277 800 KIETZKE LANE RENO, EYADA 89582 

March 12, 1973 



ELECTRICAL-SWITCH GEAR, 

CONDUIT. FIXTURES, MOTORS. 
LIGHT l'IXTURU. POLI: LINII: 
HA II D WAR It, TIIANSl'ORMll:RS, 

COPPER AND ALUMINUM WIRE 

MAR 9 r~;> .. 7 . J 

STAnDARD WHOLESALE SUPPLY CO. 
85!5 WEST BONANZA TELEPHONE 382-6g3o 

LAS VEGAS. NEVADA eg,05 

March 7, 1973 

TO: ALL SENATORS AND ASSEMLYMEN 

COMPLETE LINES OF EQUIP­
MENT. MATERIAL AND SUP­
PL I ES FOR INDUSTRIAL 
PLANTS, UTILITIU. WATIER 
DEPARTMENT• 6 CONTRACTORS 

PIPELINE• WATERWORKS-­

STEEL AND AS• ESTOS CEMENT 
PIPE. VALVES ANO l'ITTINGS. 
WATER METERS. COPPER T\l• ING 
ANO FITTINGS 

PLUMBING • HEATING • AIR 
CONDITIONINQ - l'IXTURU, 
PIH VALVO, FITTINGS. COOL• 

-• Nll:ATIIU, llll:l'IUGll:RATION 
UNITS. WATSII Hll:ATll:RS. TOOLS. 
V 0 • 11:LTS. PACKING 



• 
HOME LUMBER COMPANY OF NEVADA 

1220 South Commerce 
Las Vegas, Nevada 

March 13, 1973 

PETITION 

WE, the undersigned, are opposed to pAssage of SB-194(0ff-The-Job Disability 
Insurance), now pending before the Nevada State Legislature. The proposed 
bill is designed to imposed~ state-administered compulsory system of off-the­
job disability insurance on most of the employers in Nevada. 

ADDRESS PHONE 

-------- --------------

123 



• 
HOME LUMBER COMPANY OF NEVADA 

1220 South Commerce 
Las Vegas, Nev1da 

Mai-ch 13, 1973 

PETITION 

WE, the undersigned, nre opposed to P"'Ss~ge of SB-194(0ff~rhe-Job Disability 
Insurance), now pending before the Nevad .-:i State Legisi,t::ure, The proposed 
bi 11 is designed to imposed .., state- .,dministered compuls~rrY system of off- the­
job dis~bility insurance on most of the employers in Nevada. 

ADDRESS PHONE 

----··~ - --- ------------- ----------

/ 



HOME LUMBER COMPANY OF NEVADA 
1720 South Commerce 
Las Vegas, Nev,da 

Ma 1· ch l 3 , l 9 71 

PETITION 

WE, the undersigned, ~re opposed to p ~ss,ge of SB-194(0ff-The-Job Disability 
Insurance), now pending before the Nevad~ State Legisl,ture. The proposed 
bill is designed to imposed~ state-~dministered comp~lsory system of off-the­
job dis8bility insurance on most of the employers in NevadA. 

ADDRESS PHONE 

~.-.1"' 

---·----------------------

.. -· · .__.._, ____ _ 
----------"- - ·-- -- "---____ " ____ _ 

• ---·----------------------------------------------
• 
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AN ACT rel-.tin: te temper-.ry «is-.•ility •enefits; Jtr•vi«in: 1er.c.1ties; -.n• 1r•vi«i1 

ether matters 1r•1erly rel-.tin: therete. 

The Pee1le •f the State •f Neva«•, represente• in Senate -.n« Assemely, 

do enact as follows: 

S."!:CTION 1. Title 53 of NRS is hereby amended by adding thereto a new 

chapter to consist of the provisions set forth in sections 2 to 61; inclusive of 

this act. 

SEC. 2. This chapter shall be known as the Nevada Temporary Disability 

Benefit Law . 

SEC. 3. The protection of employees from the hardship generally 

resulting from wage loss due to work- incurred injury or involuntary unemploymenl 

of an economic nature has long been established· public policy. The purposes 

of this protection are to maintain consumer purchasing power, to relieve the 

serious menace to the health, morals and welfare of the people resulting from 

insecurity and loss of earnings, and to reduce the need for public assistance. 

Loss of earnings results in hardship whether such loss is due to involuntary 

unemployment, v.ork-incurred injury, or nonoccupational illness or accident. 

In harmony with this long-established public policy, it is the policy and purpose 

of this chapter to provide workers in Nevada protection against hardship result­

ing frorl} wage loss due to the inability to perform the duties of a job because 

of nonoccupational illness or accident. This legislation is specifically 

designed not to impede the growth of voluntary plans which afford additional 

protection to employees. To effectuate the policy and purpose as herein 

declared, this chapter shall be liberally construed. 

SEC. 4. As used in this chapter, unless the context otherwise requires, 

the words and terms defined in sections 5 to 17, inclusive, of this act, have 
• 

,:: Y# I A J -1- . 'T"\ 
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· the meanings ascribed to them in such sections. 

SEC. 5. 1. With respect to any individual, "benefit year 11 means the 

52-consecutive-week period beginning with the first day of the first week 

with respect to which the individual first files a valid claim for temporary 

disability benefits. A subsequent benefit year is the one-year period 

follow~g a preceding benefit year, beginning either (A) with the first day of the 

first week of disability with respect to which the individual files a subsequent 

claim for temporary disability benefits, or (B) with the first work-day 

following the expiration of the preceding benefit year if a disability for which tempc 

ra.iy disability benefits are payable during the last week of the preceding benefit 

year continues and the individual is eligible for further benefit payments. 

SEC. 6. 11Contributions 11 means the amou~ts of money authorized by 

this chapter to be withheld from employees' wages for the payment of temporary 

disability benefits. 

SEC. 7. 11Calendar quarter 11 means the period of 3 consecutive calendar 

months ending on March 31, June 30, September 30 or December 31, or 

the equivalent thereof as the executive director may prescribe by regulation, 

excluding, however, any calendar quarter or portion thereof which occurs 

prior to October l, 1972. 

SEC. 8. 11 Department 11 means the employment security department. 
/ 

SEC. 9. 11 Disability 11 means total inability of an employee to perform 

the duties of his employment caused by accident or sickness other than an 

accident or sickness which is compensible under Chapter 616 or 617 of NRS. 

Disability does not include tota~ inability of an employee to perform the duties 

of her employment caused by pregnancy. But if pregnancy or the termination 

of pregnancy produces complications resulting in sickness causing total disability, 

this is included within the term 11 disability 11
• 

dmayabb
ExD



-

• 
-

• 

- :J -

12S 
SEC. 10. 11 Employee 11 means an individual engaged in employment for an 

err1ployer under a contract of hire, either express or implied. 

SEC. 11. 11 Employer 11 means: 

1. Any employing unit which for any calendar quarter has paid or is 

liable to pay wages of $225 or more, and which in calendar year 1974 employs 

during such period three or more persons in an employment subject to this 

chapter, and which in calendar year 1975 and thereafter employs during such 

period one or more persons in an employment subject to this chapter. 

2. Any individual or employing unit which acquired the organization, 

trade oi:,.business, or substantially all the assets thereof, of another which at 

the time of such acquisition was an employer subject to this chapter. 

3. Any individual or employing unit which acquired the organization, 

trade or hlsiness, or substantially' all of the assets thereof, of another employing 

unit if the employment record of such individual or employing unit subsequent 

to such acquisition, together with the employment record of the acquired unit, 

prior to such acquisition, both within the same calendar quarter, would be 

sufficient to constitute such employing unit as an employer subject to this 

chapter under subsection 1. 

4. Any other employing unit which has elected pursuant to section 36 

of this act, to become fully subject to this chapter, and which election has not 

been terminated. 

SEC. 12. ''Employing unit 11 means the same as this term is now or 

hereafter define.cl in Chapter 612 of NRS. 

SEC. 13. 11 Employment 11 means the same as this term is now or hereafter 

defined in Chapter 612 of NRS. 
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SEC. 14. "Executive director" means the executive director of the 

employment security department. 

SEC. 15. "Individual in current employment" means an individual who C,,,.._.../ 

performed regular service in employment immediately or not longer than two 

weeks prior to the onset of the sickness or to the accident causing disability 

and who would have continued in or resumed employm.ent except for such disability. 

SEC. 16. "Wages II means the same as this term is now or hereafter 

defined in Chapter 612 of NRS. 

SEC. 17. "Weekly benefit amount" means the amount payable under this 

chapter jor a period of continuous disability throughout a calendar week. If 

the period of disability or the initial or terminal portion thereof is shorter than 

a calendar week, the benefit amount payable for 'that portion shall be the weekly 

benefit amount multiplied by a factor consisting of a quotient having the number 

of work- days lost during the portion of the week for the numerator and the 

number of regular work- days of the employee during a calendar week for the 

denominator . 

SEC. 18. 1. Any individual in current employment who suffers disability 

resulting from accident or sickenss, except accident or disease compensible 

under the provisions of Chapter 616 or 617 of NRS or any other applicable 

workmen's compensation law, shall be entitled to receive temporary disability 

benefits in the amount and manner provided in this chapter. 

2. It is the policy of this chapter that the computation and distribution of 

benefit payments shall correspond to the greatest extent feasible, to the em­

ployee's wage loss due to his disability. 

SEC. 19. Benefits. shall be computed as weekly amounts in the manner 

V 
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provided in this section: 

1. If the "average weekly wage'' of the employee is less than $32, the 

. weekly benefit amount shall be equal to the average weekly wage, but not 

more than $16. If the "average weekly wage II of the employee is $32 or more, 

the weekly benefit amount shall be fifty per cent of the "average weekly wage", 

and if not a multiple of $1, it shall be rounded to the next higher dollar. 

V 

The "average weekly wage" shall be based on the wages the employee would 

receive from his employer except for his disability, and for salaried employees, 

the "average weekly wage" shall be the weekly salary of the employee in the 

last W~!:!k prior to the commencement of disability. 

2. 1£ the average weekly earnings of the employee exceed an amount 

equal to one fifty-second of the average annual \.vage in covered employment 

in Nevada as determined by the executive director pursuant to Chapter 612 

of NRS, such excess shall not be included in the computation of the weekly 

benefit amount. 

3. Notwithstanding any provision in subsections 1 and 2 of this section 

to the contrary, the weekly benefit amount shall not exceed the maximum 

weekly benefit specified under Chapter 612 of NRS. 

SEC. 20. No temporary disability benefits shall be payable during the V 
first seven consecutive calendar days of any period of disability. Consecutive 

periods of disability due to the same or related aause and not separated by an 

interval of more than two weeks shall be considered as a single period of 

disability. 

SEC. 21. Except under a plan qualifying pursuant to subsections 1 (d) or (e) 

of section 27 of this act, temporary disability benefits shall be payable for any 
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period of disability following the expiration of the waiting period required ir1 

section 20 of this act. 

The duration of benefit payments shall not exceed twenty-six weeks 

any period of disability or during any benefit year. 

SEC. 22. An individual is eligible to receive temporary disability 

fer ✓ 

benefits under the provisions of this chapter if he meets the eligibility require­

ments for unemployment compensation prescribed in subsection ~ •f N~S V 
612.375. 

SEC. 23. 1. An individual shall be ineligible to receive temporary 

disabiliJy benefits with respect to any period during which he is not under the 

care of a licensed physician, rurgem, osteopath or dentist, who shall certify the 

disability of the claimant, the probable duration thereof, and such other 

medical facts within his knowledge as required. 

2. This section shall not apply to an individual who, pursuant to the 

teachings, faith or belief of any group, depends for healing upon prayer or 

other spiritual means. In that case the disability, the probable duration 

thereof, and any other pertinent facts required shall be certified by a duly 

authorized or accredited practitioner of such group. 

SEC. 24. An individual shall not be eligible to receive temporary 

disability benefits: 

1. For any period of disability during which he would be disqualified 

from receiving benefits under Chapter 612 of NRS by reason of unemployment 

due to a stoppage of work existing because of a labor dispute for the duration of 

such disqualification. 

2. If the executive director finds that the individual has knowingly 
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made a false statement or representation of a £act or ),ulowingly failed to dis-

close a material fact in order to obtain benefits under this chapter to which he 

i.s not otherwise entitled. The ineligibility shall be for a period deter mined 

by the executive director, but shall not exceed the period of disability with 

respect to which the false statement or representation was made or the 

nondisclosure occur red. 

3. For any period of disability due to wilfully and intentionally self-

inflicted injury or to injury sustained in the commission of a criminal 

offense . 

4 ..... For any day of disability during which the employee performed 

work for remuneration or profit. 

SEC. 25. No temporary disability benefits shall be payable for any 

period of disability for which the employee is entitled to receive: 

1. Weekly benefits under Chapter 612 of NRS or similar laws of any 

other state or of the United States, or under any temporary disability benefits 

law of any other state or of the United States except as provided in section 

42 of this act. 

2. Weekly disability insurance benefits under 42 U.S. C. A. sec. 423. 

3. Weekly benefits for total disability under Chapter 616 or 617 of NRS 

or similar laws of any other state or of the United States, except benefits for 

permanent partial or permanent total disability previously incurred. If the 

claimant does not receive benefits under such other law and his entitlement 

to such benefits is seriously disputed, the employee, if otherwise eligible, shall 

- · receive temporary disability benefits under this chapter, but any insurer or 

employer or the unemployed disability benefits fund providing such benefits shall 
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be subrogated, as hereinafter provided, to the employee's right to benefits under 

such other law for the period of disability for which he received benefits under 

this chapter to the extent of the benefits so received. 

4. Indemnity payments for wage loss under any applicable employers' 

liability law of this State, or of any other state or of the United States. 

If an employee has received benefits under this chapter for a period of 

disability for which he is entitled to such indemnity payments, any insurer 

or employer or the unemployed disability benefits fund providing such benefits 

shall be subrogated to the employee's right to such indem.n ity payments in 

the amount of the benefits paid under this chapter as hereinafter provided~ 

SEC. 26. No assignment, pledge, or encumbrance of any right to benefits 

which are of may become due or payable under this chapter_ shall be valid; and 

such rights to benefits shall be exempt from levy, execution, attachment, 

garnishment, or any other remedy whatsoever provided for the collection of 

debt. No waiver o_f any exemption provided for in this section shall be 

valid . 

SEC. 27. 1. An employer or an association of employers shall 

secure temporary disability benefits to their employees in one or more of the 

following ways: 

(a) By insuring and keeping insured the payment of temporary disability 

benefits with any insurer authorized to transact disability insurance in the 

State and approved by the insurance commissioner; or 

(b) By depositing and maintaining with the state treasurer, securities, 

or the bond of a surety company authorized to transact business in the State, 

V 
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as are satisfactory to the executive director sec-c..ring the payment by the 

employer of temporary disability benefits accordir,g to the terms of this 

I 

chapter; or 

.. • 

(c) Upon furnishing satisfactory proof to the executive director of his or 

its solvency and financial ability to pay the temporary disability benefits herein 

provided, no insurance or security or surety bond shall be required, and 

the employer shall make payments directly to his employees, as they may 

become entitled to receive the same under the terms and conditions of this 

chapter; or 

(d) By a plan, entitling employees to cash benefits or wages durirg a _,, 
V 

period of disability, in existence on the effective date of this chapter. 

(i) If the employees of an employer or any class or classes of such 

employees are entitled to receive disability benefits under a plan or agreement 

which remains in effect on January 1, 1974, the employer, subject to the 

requirements of this section, shall be relieved of responsibility for making 

provision for benefit payments required under this chapter until the earliest 

date, determined by the executive director for the purposes of this chapter, upon 

which the employer has the right to discontinue the plan or agreement or to 

dis continue his contributions toward the cost of the temporary disability benefits. 

Any such plan or agreement may be extended, with or without modification, 

by agreement or collective bargaining between an employer or employers or an 

associ3.tion of employers and an association of employees, in which event 

the period for which the employer is relieved of such responsibility shall 

include the period of extension. 

(ii) Any other plan or agreement in existence on January l, 1974 which ✓ 
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the employer may, by his sole act, terminate at any time, or with respect 

to which he is not obligated to continue for any period to make contributions, 

.may be accepted by the executive director as satisfying the obligation to 

provide for the payment of benefits under this chapter if the plan or agreement 

provides benefits at least as favorable 2.s the disability benefits required by 

this chapter and does not require contributions of any employee or of any 

class or classes of employees in excess of the amount authorized in section 

29 of this act, except by agreement and provided the contribution is reasonably 

related to the value of the benefits as determined by the executive director . 

The ex(;lcutive director may require the employer to enter into an agreement in 

writing with the executive director that until the employer shall have filed written 

notice with the executive director of his election· to terminate such plan or 

agreement or to discontinue making necessary contributions toward the cost 

of providing benefits under the plan or agreement, he will continue to provide 

for the payment of the disability benefits under the plan or agreement. Any 

plan or agreement referred to in this paragraph may be extended, with or 

without modification; provided the benefits under the plan or agreement, as 

extended or modified, are found by the executive director to be at least as 

favorable as the disability benefits required by this chapter; or 

(e) By a new plan or agreement. On or after January 1, 1974 a new 

plan or agreement with an insurer may be accepted by the executive director 

as satisfying the obligation to provide for the payment of benefits under this 

chapter if the plan or agreement provides benefits at least as favorable as 

th~ disability benefits required by this chapter and does not require contri­

butions of any employee or of any class of classes of employees in excess of the 
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amount authorized in section 29 of this act, except by agreement and provided 

the contribution is reasonably related to the value of the benefits as determined 

.by the executive director. .A.ny such plan or agreement shall continue until 

written notice is filed with the executive director of btention to terminate the 

plan or agreement, and any modification of the plan or agreement shall be 

subject to the written approval of the executive director. 

2. wring any period in which any plan or agreement or extension or 

modification thereof authorized under subsection 1 (d) or (e) of this section 

provides for payments of benefits under this chapter, the responsibility of 

the employer and the obligations and benefits of the employees shall be as 

provided in the plan or agreement or its extension or modification rather than 

as required under this chapter; provided the employer or insurer has agreed in 

writing with the executive director to pay the assessments imposed by section 

44 of this act. 

3. If any plan or agreement authorized under subsection 1 (d) or (e) of 

this section covers less than all of the employees of a covered employer, the 

requirements of this chapter shall apply with respect to his remaining employees 

not covered under the plan or agreement. ~ 

4. As used in subsection 1 (d) or (e) of this section, "benefits at least V 
favorable as the disability benefits required by this chapter II means the 

temporary disali lity benefits under any plan or agreement whose component parts 

(waiting period for illness, waiting period for accident, duration of benefits, and 

percentage of wage loss replaced) add in total to cash benefits or wages which 

are determined by the executive director to be at least as favorable as the 

disability benefits required by this chapter. The insurance commissioner shall 
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establish a set of tables showing the relative value of different types of ca.sa V 
benefits and wages to assist the executive director in determining whether the 

cash benefits and wages under a plan are at least as favorable as the temporary 

disability benefits required by this chapter. 

5. Any decision of the executive director rendered pursuant to this 

section with respect to the amount of security required, refusing to permit 

security to be given or refusing to accept a plan or agreement as satisfying the 

obligation to provide for the payrrent of benefits under this chapter shall be 

subject to review on appeal in conformity with the provisions of this chapter . 

6.;, In order to provide the coverage required by this chapter for employers 

otherwise unable to obtain or provide such coverage, the insurance commissioner 

may, after consultation with the insurers licensed to transact disability in­

surance in this State, approve a reasonable plan or plans for the equitable 

apportionment among such insurers of employer applicants for such 

insurance who are in go9d faith entitled to but are unable to procure such in­

surance through ordinary methods and, when such a plan has been approved, all 

such insurers shall subscribe tl:.ereto and participate therein; provided, however, 

that the commissioner shall not, for insurance issued or in connection with 

any such plan or plans, require or allow the use of premium rates which are 

either inadequate or excessive in relation to the benefits to be provided. Any 

employer applying for such insurance or any insured under such plan and any 

insurer affected may appeal to the commissioner from any ruling or decision 

of the manager or committee designated to operate such plan. All orders of 

the commissioner in connection with any such plan shall be subject to judicial 

review as provided in Chapter 6 79B of NRS. 
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SEC. 28. I£ payment of disability benefits is provided for in whole or 

in part by insurance pursuant to subsection 1 (a), (d) or (e) of section 27 of this 

act, the employer shall forthwith file with the executive director in form 

prescribed by the executive director a notice of his i...."lsurance together with a 

statement of benefits provided by the policy. 

SEC. c). L Subject to the limitation set forth in subsection 2 of this secti°½ 

an employer may deduct and withhold contributions from each employee of ~ 

one-half the cost 1:ut not more than 0. 5 percent of the weekly w8.ges earned by 

the employee in employment and the employer shail provide for the balance of 

the cos!, of providing temporary disability benefits under this chapter over the 

amount of contributions of his employees. Unless a different rule is prescribed 

by regulation of the executive director, the withholding period shail be equal to the 

pay period of the respective employee. 

2. Weekly wages for the purposes of this section shall not include re- V 
muneration in excess of one fifty-second of the average annual wage in the 

State as determined for the preceding year pursuant to NRS 612. 340. The 

executive director shall cause this amount to be published annually prior 

to July 1 of each year. 

3. The contributions of the employees deducted and withheld from. 

their wages by their employer shall be held in a separate fund or be paid 

to insurance carriers as premiums, for the purpose of providing benefits 

required by this chapter. 

4. The executive director shall have authority to prescribe by regulation 

the reports and information necessary to determine the cost of providing 

temporary disability benefits under this chapter, especially in the case of 

employers or employer associations providing such benefits by means of 

·> 
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self-insurance, and to determine the procedures for the deterraination of 

such cost. 

5. An employee from whose wages amounts greater than those author-

ized by this chapter have been withheld by his employer shall be entitled to 

a refund or credit of the excess as prescribed by regulation of the executive 

director. 

SEC. 30. Benefits provided under this chapter shall be paid periodically 

and promptly and, except as to a contested period of disability, without any 

decision by the executive director. The first payment of benefits shall be 

due on . .;the fourteenth day of disability and benefits for that period shall be V 
paid promptly to the employee after the filing of required proof of claim. 

Thereafter, benefits shall be due and payable e·v.-ery two weeks. The executive 

director may determine that benefits may be paid 1nonthly or sem.i-monthly 

if wages were so paid, and may authorize deviation from the foregoing re-

quirements to facilitate prompt payment of benefits. 

SEC. 31. 1. I£ an individual has received temporary disability benefits 

under this chapter during a period of disability £or which benefits for total 

disability under Chapter 616 or 617 of NRS or under the workmen's c ompen­

sation 1 aw of any other state or of the United States are subsequently 

awarded or accepted in any agreement or compromise, the employer, the 

association of employers, the insurer, or the unemployed disability benefits 

fund, as the case may be, providing such temporary disability benefits shall 

be subrogated to the individual's right to such benefits in the am.ount of the 

benefits paid under this chapter. 

To protect its subrogation rights to benefits payable under Chapter 616 
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or 617 of NRS, the ern.ployer, the association of en1ployers, the insure::, or the 

unemployed disability benefits fund, providing temporary disability ber.efits 

.shall file a claim with the Nevada industrial commission, and thereupon the 

employer, the asscci ation of employers, the ir1surer, or the unemployed 

disability benefits fund, providing temporary disability benefits shall have a 

lien against the amounts payable as benefits for disability under Chapter 616 

or 617 of NRS in the amount of the benefits paid under this chapter during the 

period for which benefits for disability under Chapter 616 or 617 of NRS have been 

accepted or awarded as payable. The agreement or award shall include a pro­

vision setting forth the existence and amount of such lien. 

2. If an individual has received benefits under this chapter during a period 

of disability for which he is entitled to receive indemnity payments for wage 

loss under any applicable employers I liability law of this State or of any 

other state or of the United States, the employer, the association of employers, 

the insurer, or the unemployed disability benefits funq providing temporary 

disability benefits shall be subrogated to the individual's right to such indemnity 

in the amount of the benefits paid under this chapter and may assert its sub­

rogation rights in any manner appropriate under such acts or any rule of law. 

SEC. 32. If any individual who has received benefits under this chapter 

is entitled to recover damages from a third person who is responsible for 

the sickness or accident causing the disability, the employer, the association 

of employers, the insurer, or the unemployed disability benefits fund, pro­

viding disability benefits shall be subrogated to, and have a lien upon, the 

rights of the individual against the third party to the extent that the damages 

include wage loss during the period of disability for which temporary dis­

ability benefits were received in the amount of such benefits. 
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I£ the individual commences an action against such third party, the in-

dividual shall notify his employer, or the executive director if the individual 

is unemployed, of the action and the court in which it is pending. The 

employer, the associatim of employers, the insurer, or the unemployed 

disability benefits fund, prcviding disability benefits may join as party plaintiff 

or claim a lien on the amount of any judgment recovered by the i.r1dividual in 

such action to the extent of its subrogation rights. If the individual does not 

commence the action within nine months after the commencement of the sickness o 

the date of the accident causing the disability, the employer, the association 

of employers, the insurer, or the unemployed disability benefits fund, pro­

viding temporary disability benefits m.;1-y commence such action, but the 

individual shall be entitled to join the action and be entitled to any surplus over 

the amount to which the employers, the association of employers, the insurer, 

or the unemployed disability benefits fund is subrogated. 

SEC. 33. If an employer fails to comply with section 27 of this act he 

shall be liable to a penalty of not less than $25 or of $1 for each employee for 

every day during which such failure continues, whichever sum is greater, to 

be recovered in an action brought by the executive director and in the name 

of the State, and the amount so collected shall be paid into the unemployed 

disability benefits fund created by section of this act. · The executive 

director may, however, in his discretion, for good cause shown, remit all 

or any part of the penalty in excess of $25, provided the employer in default 

forthwith complies with section 27 of this act. With respect to such actions, 

the attorney general or any district attorney or attorney employed by tm 

department shall prosecute the same if so requested by the executive director. 
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Furthermore, if any employer is in default under section 27 of this act, 

for a period of thirty days, he may be enjoined by the district cou1·t of the 

-county in which his principal place of business is from cari-ying on his 

business any place in the State so long as the default continues, such action 

for injunction to be prosecuted by the attorney general or any district attorney 

or attorney employed by the department if so requested by the executive 

director . 
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SEC. 34. Every policy of insurance issued by an insurer of an en,.ployer 

pursuant to this chapte:.- which covers the liabiiity of the employer for 

~emporary disability benefits shall cover the entire liability of the employer 

to his e1nployees covered by the policy or contract, and also shall contain a 

provision setting forth the right of the employees to enforce in their own 

names either by filing a separate claim or by making the insurer _a party 

to the original claim., the liability of the insurer in whole or in part for 

the payment of the disability benefits. Payment in whole or in pai·t of disa­

bility benefits by either the employer or the insurer shall, to the ex'.:ent 

thereof~. be a bar to the recovery against the other of the amount so paid. 

All insurance policies shall be approved by the insurance commissioner. 

SEC. 35. No policy or contract of insurance against liability arising 

under this chapter shall be canceled within the time limited in the contract 

for its expiration until at least ten days after notice of intention to cancel such 

contract, on a date specified in the notice, has been filed with and served on the 

executive director and the employer . 

SEC. 36. 1. An employer not otherwise subject to this chapter, including 

any department of the State of Nevada and any political subdivision of the State, ma 

file with the executive director a written notice that a majority of the individuals 

in his employ have elected coverage under this chapter. 

2. With the written approval of such election by the executive director, 

such employer shall become an employer subject to this chapter to the same 

e:x.1:ent as all other employers, as of the date stated in SJ.ch approval for a 

period of not less than 2 calendar years, and shall cease to be subject hereto 

as of January 1 of any calendar year subsequent to such 2 calendar years only 
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if at least 30 days prior to such January 1 it has filed with the execu-::ive 

director a w1·itten notice of terrni..'1.ation of coverage. 

3. Individuals in the employ of any employing unit which files an election 

of coverage shall be given a reasonable opportunity to file objections thc1·eto 

or be heard thereon prior to the executive director's approval of such election. 

4. Every employing unit which files an election of coverage or a notice of 

termination of coverage shall post and maintain printed notices of such election 

or termination on his premises, of such design, in such numbers, and at such 

places as the executive director may determine to be necessary in order to 

give timely notice thereof to persons in his service. 

5. The executive director may terminate the approval of the election 

of any such employer at any time upon 30 days' written notice. Political 

subdivisions that have elected coverage for employees of hospitals and in-

stitutions of higher education may not have such election terrn.inated by the executi 

director. .Any such political subdivision may terminate coverage in the 

manner provided in subsection 2 of this section . 

SEC. 37. 1. There is hereby created in the s,tate treasury a special V 
fund to be known as the unemployed disability benefits fund. 

2. The fund shall consist of (a) AU contributions collected pursuant to 

this part, together with any interest earned thereon, (b) All fines and penalties 

imposed pursuant to this act, (c) All monies collected by way of subrogation, 

(d) Interest earned on any monies in the fund and (e) .Any property and securities 

acquired through the use of monies belonging to the fund . 

SEC. 38. 1. The state treasurer _shall be the treasurer and custodian 

of the fund, and shall ~dminister such fund in accordance with the directions 
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of the executive director, and issue his warrant upon it in accordance with 

such 1·egulations as the executive director shall prescribe. 

2. All monies payable to the fund, upon receipt thereof by the executive 

director, shall be forwarded to the state treasurer, who shall im.1nediately 

deposit them in any bank or-public depository in which gene1·al funds of the 

State may be deposited. 

3. Monies in this fund shall not be commingled with other state funds, 

but shall be maintained in a separate account on the books of the depository. 

4. The state treasurer shall fj.ve a separate bond conditioned upon the 

faithfuL,performance of his duties as custodian of the fund in an amount fixed by, 

the executive director and in a form prescribed by law or approved by the 

attorney general. Premiums for the bond shall be paid from the fund. All 

sums recovered on the bond for losses sustained by the fund shall be deposited 

in the fund. 

SEC. 39. All warrants issued by the state treasurer for disbursements 

from the fund shall bear the signature of the state treasurer and the counter-

signature of the executive director, or his duly authorized agent for that 

purpose. Expenditures of monies in the fund shall not be subject to any 

provisions of law requiring specific appropriations or other fonnal release 

by state officers of money in their custody. 

SEC. 40. The state treasurer may, from time to time, invest such 

monies in the fund as are in excess of the amount deemed necessary for the 

payment of benefits for a reasonable future period. Such monies may 

be invested, reinvested and disposed of in the same manner and under the same 

conditions and requirements as are provided by law for other special fonds 
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held in the state treasury and available to the executive directo1·. The bvest..:; 

ments shall at all tin1.es be so made that ail the as sets of the £ und shall always 

be readily convertible into cash when needed for the payment of benef:ts. 

S:SC. 41. Temporary disability benefits shall be paid from the 

unemployed disability benefits fund to individuals who bocome disabled 
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when unemployed and who subsequently become ineligible for benefits under 

Chapter 612 of NRS. Benefits shall also be paid from this fund to an employee 

.who is entitled to receive temporary disability benefits but cannot receive such 

benefits, because of the bankruptcy of his en1ployer or because his employer 

is not in com.pliance with this chapter. 

SEC. 42. 1. An individual whose employment with a covc:::-ed employer 

is terminated and who during a period of unemployment within twenty-

six weeks immediately following such termination of employment becomes 

ineligible for benefits claimed under Chapter 612 of NRS solely because of 

disability commencing on or after January l, 1974, and who on the day the 

disability commences is not employed and is not then otherwise eligible 

for benefits under this chapter, shall be entitled to receive disability benefits as 

hereinafter provided for each week of such disability for which week he would 

have received unemployment compensation benefits if he were not so disabled. 

2. The weekly benefit payable to the disabled unemployed shall 

be the same as the benefits to which the in,dividual would be entitled under 

Chapter 612 of NRS, except for his disability; provided that such benefits 

payable under this seciton shall not be payable for a period longer than the 

remainder of the period of unemployn:..cnt for which benefits would have 

been payable under Chapter 612 of NRS. 

3. The benefits payable under this section shall be paid by the executive 

director out of any assets in th·e unemployed disability benefits fund. The 

payments shall be made through employment offices, as this term is defined 

and used in Chapter 612 of NRS. The executive director may requi::e an in-

di vi dual claiming benefits under this section to file proofs of disability and other 

proofs reasonably necessary for the executive director to make a determir.ation 
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of eligibility and benefit ri6 hts under this section. The executive cii:;:ector 

- may establish reasonable p1·ocedu1·es for determi."1ing pro-rata benefits payable wi 
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respect to disability periods of 12s s i:han one week. Any individual clairning 

benefits under this section whos c claim is rejected in whole or in pa:;..·t· by 
\ 

the executive director shall be entitled to request review and shall have all 

the rights with respect to disputed claims p-"-·ovided in this chapter. 

SEC. 43. In any appeal or judicial action in which the unemployed 

disability benefits fund is a party, the executive director may be repre-

sented by: 

1. Any qualified attorney employed by the executive director and 

designated by him for this purpose; or 

2~·· The attorney general, at the executive director's request. 

SEC. 44. 1. Each employe1· shz..11, from July l, 1973 to Decern.ber 31, ✓ 
1973, contribute to the establishment of the unemployed disability benefits 

, fund at the ,:ate of 0. 2 per cent of covered wages. The employer shall 

pay such contributions to the executive director for a given rn.onth on or 

before the thirtieth day of the next succeeding month. 

2. When the balance of the unemployed disability benefits fund falls 

below $500, 000 as of December 31 of any year after 1973, the executive director 

shall certify such balance to the_board of review as established by section 46 

of this act, and a levy shall be assessed and collected in the ne:::-..1: calendar year 

from insurers of insured employers and from all other employe1·s not insured. 

3. Each year the board of review will determine the amount of the 

levy to be paid and shall give notice on or before May 1 to each insurer or 

such employer of the basis for determining such levy. The amount of 

the levy against such insurer or such employer shall be paid to th.e executive 

director on or before August 1 following notification. 
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SEC. 45. l. A~,ucals involvino- a d is':;a'~c over the amount of bene-

.t'J.. 0 .I.. 

fits or the denial of benefits shall be heard by an impartial referee who 

\ 

.shall be an employee of the department and who shall be appointed as such 

referee by the 1:?oard of review. 

2. Appeals from any decision, ruling or regulation of the executive 

director shall be heard by the board of review. 

SEC. 46. The board of review shall consist of the chairman of the 

Nevada industrial commission who shdl be the chairman of the board of re-

view, the executive director and the :;:s,a·z..n.::e commissioner, or their re-

sp=ctive-;;.designees for such purpose. The executive director s:1all provide 

the board of review and the referees with proper facilitic,, ~n:'. z.:--s:stan:s for 

the execution of their functions. 

SEC. 47. 1. Any claimant dis:)uting the amount of benefits or the 

denial of benefits n1ay file an a pp ea 1 in tne form and manner prescribed 

by the board of review. Such appeal must be filed within 10 days of the date 

of payment or denial unless such 10-day period is extended for good cause 

shown. 

2. Any person affected by any decision, ruling or regulation of the 

executive director 1nay file an appeal in the form and manner prescribed by 

the board of review. Such appeal must be filed within 20 days of the date of 

the decision, ruling or regulation unless such 20-day period is extended for 

good cause shown. 

3. An appeal pursuant to this section or section 49 of this act shall 

be deemed to be filed on the date it is delivered to the department, or, if it 

is mailed, on the post-marked date appearing on the envelope in which it 
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was mailed, if postage is prepaid and the envelope is properly address..:d 

to me of the offices of the department. 
\ 

4. Any employer, insurer, cn,ployee or the unemployed disability 

benefits fund whose rights may be adversely affected tnay be pcrrnitted by 

the referee or the board of review, as the case may be, to intervene in the 

appeal. 

5. Withdrawal of the appeal may be permitted by the referee or the 

board of review, as the case may be, at the appeTI.ant 1 s request if there 1s 

• no coercion or fraud involved in the withdrawal. 

SEC. 48. 1. A reasonable opportunity for a fair hearing shall be 

promptly afforded all parties. 

2. The hearing tribunal shall inquire into and develop all facts 

- bearing on the issues and shall receive and consider evidence wi•.:hout regard 

to statutory and common law rules. In addition to the specific issues raised, 

the tribunal may consider all issues af£ecting a claimant's rights to benefits. 

• 3. All records that are material to the issues shall be included in 

the record and considered as evidence. 

4. A record shall be kept of all testimony and proceedings, but 

testimony need not be transcribed unless further review is initiated. 

5. After a hearing, the tribunal shall make its findings promptly, 

and on the basis thereof affirm, modify or reverse the determination being 

appealed. Each party shall be promptly furnished with a copy of the decision. 

6. Except for reconsideration pursuant to section 58 of this act, 

- this decision shall be final 10 days after the decision has been mailed to 
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e2.ch party's last-lo-1own address or o,;;1erwise delivered to hin1. Such iO-

• day p,2riod n,ay be extended for good cause shown. Provided, however, the 

hearing tribunal, within the time for taking an appeal and befo1.·e further 

review is sought, and on n1.otion of any party or the executive director or 

on its own motion, may reopen the matter and thereupon may take further 

evidence and may affirm, modify or ::.·evcrse its original decision. If the 

matter has been so reopened, the hearing tribunal shall render a further 

decision, and the time to initiate further review shall n~n fron1. the date of 

• mailing or delivery of such further decision. 

SEC. 49. 1. Any party shall be allowed an appeal from a referee I s 

decision to the board of review as a matter of right. Such appeal shall be in 

the forn1 and manner prescribed by the board of review, and shall be filed 

- before the referee's decision becomes final. 

2. The board of review on its own motion may initiate a review of 

a referee's decision within 10 days after the date of mailing the decision. 

• 3. The board of review may affirm, modify or reverse the findings 

or conclusions of the referee solely on the basis of the evidence previously 

submitted or upon the basis of such additional evidence as it may direct to 

be taken. 

4. Each party shall be promptly furnished a copy of the decision 

and the supporting findings of the board of review. The decision shall be-

come final 10 days after the date of notification or mailing thereof. 

SEC. 50. 1. Within 10 days after the decision of the board of re-

• view has become final, any party aggrieved thereby 1na y secure judicial 
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review thereof by comn1cncing an action in the district cou:::t 0£ the COGnty 

whcrsin the appealed claim or clain1s were filed for the review of such 

·decisions, in which action any other party to the proceedings before the 

board of review shall be made a defendant. 

2. In such action, a petition which need not be verified, bu'.: which 

shall state the grounds upon which a review is sought, shall be served upon 

all parties and the board of review. 

3. The board of review shall within 30 days certify and file with 

the court originals or true copies of all documents and papers and a transcript 

of all t;·stimony taken in the matter, together with the board of review I s 

findings of fact and decision thereii1. The board of review m.ay also, in its 

discretion, certify questions of law i;.1.volved in any decision. 

4. In any judicial proceedings under this section, the finding of the 

board of review as to the facts, if supported by evidence and in the absence 

of fraud, shall be conclusive, and the jurisdiction of the court shall be con-

fined to questions of law. 

5. Such actions, and the questions so certified, shall be heard in 

a summary manner and shall be given precedence over all other civil cases 

except cases arising under Chapter 616 of NRS. 

6. An appeal may be taken from the decision of the district court to 

the supreme court of Nevada, in the sa1ne manner, but not inconsistent with 

the provisions oi this chapter, as is provided in civil cases. 

7. It shall not be necessary, in any judicial proceeding under this 

section, to enter exceptions to the rulings of the board of review, and no 
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bond shall uc required for entering such appeal. 

8. Upon the final determination of such judicial proceeding, the 

1;)0ard of review shall enter an order in accordance with such de'.::e1·mination. 

9. A petition for judicial revi~w shall not act as a supersedeas or 

stay unkss the board of review or the court shall so order. 

SEC. 51. 1. The board of review, for cause, may ren1ove o:;_~ 

transfer to another referee or to itself any appeal pending befon; a referee. 

2. The pa1·ties to any appeal so removed or transferred by the board 

of review shall be given a full and fair hearing on the original appeal. 

SEC. 52. In the board of review• s discretion and upon its order, 

when the sarne or substantially similar evidence is material to the matter 

in issue with respect to more than one individual: the same ti:rnc and place 

for considering all such appeals may be fixed, hearings thereon jointly 

conducted, a single record of the proceedings made, and evidence introduced 

with respect to one proceeding considered as introduced in the others, pro-

'vided no pc1rty is prejudiced thereby • 

SEC. 53. No person may participate as a referee or on the board 

of review in any case in which he is an interested party. The chainnan of 

the board of review may designate an alternate to serve in the absence oi 

disqualification of any member thereof. The chairman shall act alone in the 

absence or disqualification of the other n,e:mbers and thefr alternates. 

SEC. 54. The board of review may be represented in a judicial 

action in which it is a party by: 
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1. Any qualified attorney cr,,;_Jloycd by the board, the i\: cvac~a industrial 

con,rnis sion, the c:;:riployment security department o:c foe ir:.surancc c:ivis i.on 
\ 

of the connnercc departm.ent and designated by the board for this purpose; 

or 

2. The attorney general, at the board I s 1·equest. 

SEC. 55. In the event that an issue on appeal involves a detennina-

tion as to whether the disability resulted from occupational or non-occupational 

causes, thereby being compensiblc either under Chapter 616 or 617 Oi :-JRS 

or under this chapter, a copy of the final decision on this issue shall be 

filed ~ith the Nevada industrial commission and made a part of the record 

of any p1·oceedings involving a claim for the same disability under Chapter 

616 or 617 of NRS. 

SEC. 56. Benefits shall be paid promptly in accordanc-.:: with the 

decision. If an application for reconsideration is duly made 01· if judicial 

review is duly filed, benefits with respect to weeks of disability not in dis -

pute and benefits payable in any amount not in dispute shall be paid promptly 

regardless of any reconsideration or appeal. 

SEC. 57. 1. Any person who has received any amour:.t as b.:rneiits 

under this chapter to which he was not entitled shall be liable for such amount 

unless the overpayment was received without fault on the part of the recipient 

and its recovery would be against equity and good conscience. 

2. The person liable shall, in the discretion of the board of review, 

either repay such amount or have the amount deducted from any futtae bene-

fits payable under this chapter within two years after the date of mailing of t'he 
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notice of 1·cconsidc1·ation or the final ,:ccision on an a:)pcal from such re-

- considc::.-ation. 
I 

SEC. 58. 1. At any time within 1 yca1· f:::on1. the date of a final 

d ccision with respect to wages upon which benefits arc cornputcd, tl1c board 

of review n1.ay reopen the decision if it finds that wages of the clai1nant per-

tincnt to the decision but not considc1·cd in connection thcrewi'~'.1 have been 

newly discovered or that benefits have been allowed or denied or the amount 

of benefits have been fixed on the basis of a nondisclosu1·e or rc1.isrc::_:,1·esenta-

• tion of a material fact, and n1ake a redetermfr.ation denying all 01· paxt of any 

benefits previously allowed or allowing all or part of any benefits previously 

denied. 

2. At any tin1.e within 1 year from the end of any week with :1:espect 

- to which a final decision allowing or denying benefits has been made, the 

board of review n1.ay 1·eopen any such decision on the g1·ounds of c1·ror, n1is-

take 01· additional information and make a redetermination denying all or 

• part of any benefits previously allowed or allowing all or part of any bene -

fits previously denied. 

3. At any time within 2 years fron1. the end of any week with respect 

to which a final decision allowing or denying benefits has been n1.adc, the 

board of review 1nay reopen any such decision on the grounds of nondisclo-

sure or misrepresentation of a material fact an.d n1.ak e a redetermination 

denying all or part of any benefits previously allowed or allowing all or part 

of any benefits previously denied. 

-
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01. Notice of any rcdete:;:minai::i.on shali be prorr1ptly fu:;:nishcd to 

the c~aimant and any other per son entitled to receive the o::.·i 6 inai. decision. 

'In the even'.: that rcpayrnent of any over:)ayn-:..ent may be orderecl as a 1·esult 

of :::edctcrn1ina'~ion pursuant to this section, notice of the redetcra1ii-;.ahon 

shall state the pe:::son who may be liable to make repayment, the amount 

and basis of any overpayment and the week or weeks fo1· which such b-::ncfits 

were paid. 

5. In any redetermination under this section in which the final 

decision was is sued by a court, the board of review shall petition the cou1·t 

to is sue a revised decision. 

SEC. 59. In case of a dispute between the ernployee a:id -enc crr:ployer 

relating to the withholding of wages, either party may file with the 0oa1·d of 

review a petition for determination of the amount to be withheld. The 

decision of the board shall be final. 

SEC. 60. The board of review may, after notice and tearing in 

accordance with Chapter 233B of NRS, adopt, amend, revise and repe2..l 

such rules and regulations as it deems necessary or suitable to gove1·n the 

manner of filing appeals and the conduct of hearings and appeals consistent 

with the provisions of this chapter. 

SEC. 61. Except as to matters under the juri.sdiction and st:pe1·vision 

of the insurance commissioner, and except as to rnatter s within b1e purview 

of the board of review, the executive director shall enforce the provisions 

of this chapter. The c;xecutive director may appoint such assistants and such 

clerical, stenographic and other holp as may be necessary fo:t the p::.-oper 

enforcement of this chapter. The executive directo:c shall, after notice 

and hearing in accordance with Chapter 233B of NRS, acbpt, amc::d, revise 
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- and rc~)eal such rules and regulations as he dee1ns necessai·y o::: suit;:i.ble for 

the proper enforcement of this chapi:er. 

SEC. 62. This act shall become effective on July l, 1973. For 

employers of three or more persons, coverage under t½is act shall be pro-

vided for disabilities comrnencing on and after January 1, 1974. For employ-

ers of one or more persons, coverage under this act shall be provided for 

disabilities commencing on and after January 1, 1975 . 

• 
-

• 

-
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STATE OF NEVAD 

LEGISLATIVE COUNSEL BUREAU 
CARSON CITY, NEVADA 89701 

. . 1 ~ '1 /, .3 0 ~ 

LEGISLATIVE,.COM~ltlN-

JAMES I. GIBSON, Senator, Chairman 

INTERIM FINANCE COMMITI'EE 
ROY YOUNG, Assemblyman, Chalnnan 

• 

•• 

ROY E. NICKSON, Director 
ARTHUR J. PALMER, Deputy Director 

CLINTON E . WOOSTER, Legislative Cowuel 
EARL T. OLIVER, Fiscal Anal)la 

TO THE CHAIRI.fAN AND MEMBERS OF THE LEGISLATIVE COMMISSION'S 
SUBCOMMITTEE FOR STUDY OF THE NEVADA INDUSTRIAL COMMISSION 

Gentlemen: 

Enclosed is a copy of a letter from the Clark County 
Anesthesia Associates to Senator Dodge requesting informa­
tion on progress made with the Nevada Industrial Commission 
on physicians' fees. As indicated, they advocate payment of 
"usual and customary" charges rather than the fixed fee 
schedule. They have requested a response in time for pres­
entation at their meeting of March 4, 1972. 

Senator Dodge requests that the subcommittee members comment 
on a proposed reply. Please forward such comments to me as 
soon as possible so that a response may be prepared for 
Senator Dodge's signature. 

By copy of this letter, Mr. John R. Reiser, the new Chairman 
of the Nevada Industrial Commission, Mr. F. Britton McConnell 
and Mr. c. w. Caron of Peat, Marwick, Mitchell and Co. are 
also requested to respond with comments. 

Also enclosed is a Legislative Counsel memorandum prepared 
as a result of the discussion at the last meeting as to 
whether or not proceedings in District Court constitute a 
review of the administrative record or are a trial de novo 
situation. 

Highest personal regards, 

REN:jll 
encls 

Sincer'Ji.y, 

c----✓. r-?7-
J '~f-./ ~~ ,_,,Nickson 
Director 

cc: Chairman and members of the Nevada Industrial Commission 
(w/encl} 

F. Britton Mc Connell, Esq. (w/encl) 
Mr. C. W. Caron (w/encl) 
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-Thomas M. Glusbien, MD. 

2031 Paradise Road 
Las Vegas, Nevada 89105 

Phone 735-0141 
Marshall D. Jackson, M.D. 
William E. Kemp, M.D. 
Robert V. Plehn, M.D. 
Gerald T. Sprague, MD. 
Neil Swissman, M.D. 

Yebrua.r~ 7, 1971 

Sen.a:to r Ca.r-l :JJodge 
Cha,,trman., Sub-cornmU:.:t.e.,e, of 
nevada .Jru:l.u6;t,r,la,l Co~n. 
P. O. Bo,c, 31 

L£c,~~vC EI VE 0 
E COUNSEL BURfAt 

FEB 111972 
RCU.T£: AUDIT DIVISION 

R~EEARCH DIVISION ( , 
l.:.G,;l 01'-''S'ON { J 

•• I ( 'G 

• YaU...on., ne.vad.a. 89406 

-

• 

-

A4 p.~ of Clari?, Cou.n;ty. ~ A-6-60c..la.t.e,,6., Cha~red, 
.J am wrl,t,ln..g. ~u. .t.o -6.e.e -Lf .ln.forma:U..on -l6. a.vaLla.b-le. reg.a.rcU..rig, 
p.N>ffre,6.0. wUh t:.he ne.vada. .!J~r-la-l Co~n on ~ '-6. 
fee4. 

Cl.am Coun:t,y. A~ A-0-00~ Boa.'l!'d of 2.i..'lrector-6. w1.Ll 
hold U:-6. ann.u.a,l m~ on. t:Ju:z, 4:th of P.7a.rch. :Jhe,y, have 
req~ Via;t ,ln,fo.rma-U..on be. p.~ :to .them whi.ch may. 
be ob~ from ~u.r co~ or from .the nevada .Jn.d.u.6,,t.rla-l 
Co~n. -l:t.6.-e,lf regarcU..rig, fee dructu.re-6.. • 

:!he doctor-6. have ba.rgal...ruu/, .ln. the. p.a,M., .ln. g.ood fall.h, wW.. 
~ nevac1a. .J~raLl Co~n.er-6. who have ,.~ .ln­
clLc.a,t,u1 :they ~ :to beg,in, :to a.b.lcfu_ b~ ~ ,/.,aw4 an.cl 
pay, ~ and c..u.6-t.oma.r~ cha.r9-'24 for -6.erv-l.ce.6. ~red :to nx 
~. .Jt:. h.04 be.en. our hop.e .tha;t -6-0~ woul..d come of : 
~ ba.rga,ln, ~n.-6.. Jlowe.ve.r, :to cla.t.e. no.t.hlng. ha.-6.. :Jheo.e. 
~n-6. M..rt;t:tch back. for a. perlod of -6.eve.ra-l y.e.a.r4, an.cl dur.i,n,g. 
~ .ti.me we have, .ln. the. ,na,ln., con,;t,ln,wu:/, :to care for n.!JC 
~ a,t. a. f~ fe.e. ~. :Jhe ne.va.da .J~ra,l.l Com­
~n. ha.-6. c:U..ct.a.:t.ed .thi-6. fee ~ t:-0 U-6. wWwu:t recour-6.e 
.to furt:her co~n. from :tht:i. ~. :Jhe doctor-6. 'have.. -long. 
fel;t t:.ha;t .t.o do ~ Wa.-6. mora.ll.,y. wrong. for ili.e fo-llow.i,n,g. rea.60n.6.: 

1- .Jt:. g,Lve.-6. on.e.. -6.ta:te. own.,u/, .i.n-6.uran.ce. company. a. (·rin.ge be.n.ef.U:. 
whLch -i...o. not:. en.Jo~ b~ at.her ~ran.c.e compan,le,.o.. 

2- .Jt:. me.an-6. tiw.:t p.rwa.t.e ~ a.re. be,,ln.g, ~ b~ hav.i,n,g. 
.to pa.t.J, uo.ual.. and cu.Moma.ry. ~ whe-re t.lvz. State of neva.da 
g.et:4cu.t.ra-tem~. 
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We now f-ln.d t:.ha:t. oVier p.roblem-6. have. a.r-l-6.cui.. .At2-tna ..9ft4U.ran.ce. 
Comp.any- -l-6. now p.rom~ a. ~e ,Ln, theLr p.rwa...te, ~ r 
whl.ch w,i,l,l clLc;t,a,;te. -to .t:.he docto r4 wha.,t feru,. ~ w-iLl pay. for 
t:he,.l,.,. ~4Cr.i.he.r4. :Jl1AA. -i...6- no:t .the wo r4:t of .the ma-U:.e.r Sen,a;to r 
:J,oclge,, tli.e. wor4:t of .the ~r -i...6- :tha,t, ~ -lrv.:..uran.ce p.eop,le a.re 
now ~ -ln.forma:U..on. -to ~r ,6.Ub-O.cr-Lber-6- whLch ~ 
tiia:t. -6.hould ~· doctor :ta,k,e, ~ -to co~ /vL-6. fQ,Q,, :tha:t .the 
<Ul,6.Uran.c.e company. wU,,l de,fend .t:.he -O-Ub4cr-Lbed ,ln, cour.t ~ 
.the. doc:tor co~ h-i...6-~ and ~ma.ry. charg.e-6.. 

U/e fed :the p.~re. of g..ove.rnmen;t alL a.round. U6.. :!he.re -i...6-
~ -ln.cen.U,ve for do cto r4 -to cont..lru.te. -ln. .the p.ra.c:U-c.e of 
m~ w.uh :the ~ and .the. ckALre :tha;t .they, have. had up. 
-to cla;t,.e,. !Ue ferd :tha.t we. a.re. no:t oru,y, ha~ by. ,ln,,6.Uran..ce 

cornp.a.n,l.e.6,, bu.;t by. .the bad pub,U,c,.L;ty, -ln. :the, pa.per-6. and by. 

4.-ta,t.e, o~n.6. of va.r.(..OU-6. ~. We. are forced .to pay. 
h.i.g,her and ~r mcu..p,~ -i.n.oaran.c.e p.~ be.c.a.uAe 
no p.r-ot:.e.cU..on. -i-4 a.ffo rded u..o. by. :the. ,6.;t,a;te, ~ ~ 
by. any.one ~ <Uen.e :the nx ~ 
fJ/e. would ve.ry. much a.pp.re.cla,te, an..y, -ln.fo,vna;t:,Lon, y.ou may, be. a.ble. 
.to g,l,ve. ~ re,garcllng. any p.rog,~ :tha.t ha4 be.en. made.. ..9 have. 
a. ~r-on,g, ~n. :tha;t a ~n, -i...6- ap,t_ -to be. ma.de, wh-lch 
-l4 n.o.t g,o-i.n..g. .to be. -to :the berie.fU of the n.sc ~. ..9 
ha.ve. :the f~ among. our Boa.rd ot'-, :l>Lre.ctor-6- :tha.t .they. do no.t 
,ln;te.n,d -to con.U.n.ue. uruler .the. p.~ ~n.. 

Jf we. may, have. an.y. -ln.fo~n. y.ou have w~ m,lg},;t ht:dp. U4 

reach a. j.u4:t. and equ,l,ta,b-le, de,CA..,,6.A..On, a,,t, our m~ ,ln, 1iJa,rch, 
J would app.re.c,La,,t:,e., U ve.ry. much. :J/1,Q,/'lft. y.ou -ln. advan.ce. for 
y.ourh,d,p.. 

CC: A44elnb4,ma,n, X~ .A~orth 
WULtam x. s~, m. :1,. 
W.u.Llam JJa.rr-Lo., m. ~. 
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t·:m:TIIER rr::ocr:r.nr!G~ IN J\ nrsrrIC'l' COT;H'J' C:(?;S'J'JTUTE A REVIE\-7 OP 
TllE AD!.1JNISTPJ\.TI\!E JSCO!W OR ]\ TvIA.L er: rmvo 

A. INTP.ODUCTIO~ 

The ·purpose·of this memorand~~ is to describe current 

Nevada law and practice as to a district court's scope of pro­

ceedings in a workmen's compensation case. Broadly speaking, 

the question is whether a district court conducts an indcpend-

• ent trial or continues with the case begun at the level of the 

Nevada Industrial commission {NIC} • Must the plaintiff worJ.-,.man 

have exhausted his administrative remedies as a condition pre­

cedent to entering the district court? Does the district court 

- limit itself to a review of the record made by the NIC? Is the 

court's function simply to ascertain whether or not there was 

substantial evidence which supported the NIC' s determinations? 

• Does the court entertain original evidence and make its own 

findings? - -... 

The sources to be utilized in this memorandum will 

include (1) Nevada Supreme Court opinions bearing on the subject, 

(2) applicab1e provisions of the Nevada statutes, and (3) rulings 

and written decisions of the district courts. 

B. SUM..~11\RY OF TOPIC 

Two contrasting views are apparent throughout the· 

- source material: 

·"'' 

. , 

bi'", t 

One view regards the district court as possessing 

full authority to look into every factual and legal aspect of 

the workman's case. Underlying concern is indicated as to the 

trend toward administrative encrcachr.1ent into the traditional 

sphere of the judicial branch. The view appears to be one of 

1. 

• 
• 
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doubt that the ~IC has legal authority to he a specialized 

judicial tribunal. According to this view, the court may retrace 

the process of claims determination in_ disputed matters already 

considered to a greater or lesser extent by the NIC. The Nevada 

Supre~e Court case of NIC v. Stranae (infra) is the modern 

bulwark of this view. The maintenance of full judicial power 

in the district court is thought necessary to provide ultimate 

protection of the workman's rights. 

The other view is that cor:tr!1issions like the NIC do 

have the capacity to conduct their affairs in a quasi-judicial 

manner. This view is that the NIC should be allowed to exer­

cise quasi-judicial authority in order that the NIC may have 

firm control over its area of responsibility and thus, inci­

dentally, relieve the courts from becoming unnecessarily bur­

dened with specialized problems. The concept is that NIC's 

decisions ought to be accorded a degree of finality. A number 

of practical things are meant by finality. What seems to be 

contemplated is (1) that the workman should be required to exhaust 

his administrative remedies before entering the district court, 

(2) that he should be limited by a particular length of time 

within which to make kno~m his intention to sue, (3) that the 

record of the NIC should. -be· "reviewed" in the appellate sense 

only -- for errors of law rather than fact, (4) that the district 

court should refuse to receive any evidence not previously con­

sidered by NIC, (5) that the findings of the medical board and 

NIC must b~ accepted where supported by substantial evidence, 

and (6) that the Supreme Court's review should not consist of 

an exar.iination of the district court's findings but, rather, of 

a re-examination of the NIC record to see whether it was correctly 

evaluated by the district court. The view is that if, perchance, 

NIC falls short of having achieved quasi-judicial capacity, any 

correctives necessary to enable NIC to reach that status can be 

2. 
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insti tutccl th·.: :,uqh mere formal or min0,... chilnqes in the Nevada 

Industrial Insurance Act (NIIA) or in the regulations issued by 

NIC itself. Credence for this view lies in analogies to the 

treatment of other commissions, at least one provision of the 
. . ::,. 

NIIA, and the inferred applicability of the Administrative 

Procedure Act (APA). 

Although acco~nodations are taking place between the 

two views, the basic differences continue unresolved. At present, 

the schiso produces conseaucnces which substantially affect the 

respective interests of the parties. 

C. EARLY OPINIONS OF NEVADA SUPREME COURT 

1. 

~he Nevada Supreme Court touched on the subject for 

the first time in Brown v. NIC, 40 Nev. 220, 161 P.516 (1916), 

when the court refused to entertain an original suit in 

Jllandanus presented by an injured workman. The Court said, 

among other things: 

"That there is a remedy at law against 
respondent [NIC] upon a rejected claim of an 
er.lployee, we think perni ts of no question. 11 

(40 Nev. at 225) 

"Necessarily, the claim of an er.i.pl0~7ee, 
rejected in whole er in part by the indust~ial 
commission upon any question of fact going to 
the extent of his injuries or as to the exist­
ence of the relationship of employer and employee 
at the ti~c of the accident, must be determined 
in an action at law <1gainst the corr.nission." 
(40 Nev. at 226) 

•A district court is the proper forum to 
dctcrninc the legality of his clain, and, if a 
legal clniM, the a~ount he is entitled to recover 
under the statute." (40 Nev. at 227) 

"If the legislature hu<l not adopted the statute ••• 
he would ••• be comncllcd to institute his zuit 
in the district court. It cannot, in reason ••• 
be contcn<lc<l thnt a person entitled to compensation 
••• has, by virtue of the statute, been grunted 
any different remedy ••• than thzit which before 
existed." (Ibicl.) 

3. 
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The next time the Ncvud.:i. SuprC!mc Court <li:.cusscd the 

subject was :n D<1hlnu1!':it v. ~JC, 4G .._lcv. 107, 206 Pac. 197, 

207 Pnc. 1104 {1922). The comr:1on-lc1w wife of a worknrnn, who h ,1d 

died of injuries, sought an award from the NIC. After the NIC 

h~d denied her claim, she sued in the district court and obtained 

·a decision in her own favor. The Supreme Court, affirming the 

district court's decision, declared the nature of the proceedings 

· in the district court to be as follows: 

"There was, ,rnd could have been no appeal from 
the ruling of the co~rnission. The action of the 
district court was an original proceeding in a 
court of record •.•• '' (46 Nev. at 117) 

This characterization of the district court's proceedings 

gave rise to misgivings on the part of counsel for the NIC. They 

argued, upon rehearing, that if the rule as to original proceeding 

were carried to its "logical analysis, 11 it would be a 11r.1andate" 

for clainants to ignore the workmen's compensation act. NIC 

counsel apparently believed that the injured plaintiffs might 

omit to present matters fully before the NIC. 

The Supreme Court, nevertheless, reiterated their 

position in the following language: 

"Since the term 'de novo' means anew, it may 
be that, literally speaking, the trial ••• [in the 
district court] was de novo; but in legal parlance 
the term • • • signifies that there had already been 
a trial before some tribunal, and that the tri.:i.l 
de novo was not before a court upon an original 
hearing, but upon appeal, whereas t~is case was 
originally instituted in the district court." 
(46 Nev. at 119) 

Continuing, the Supreme Court said: 

"We are sure ••• counsel are aware of ••• 
section 1, art. 6 of our constitution, and 
of the holding in Ormsby County v. Kearney, 37 Nev. 
314, 142 Pac. 803, and followed in V.L.& s. Co. v. 
District Court, 42 Nev. 1, 171 Pac. 166, wherein 
it was held thnt the lcaislaturc had no authority 
to create a tribunal with judicial powers, other 
than as provided in the section of the constitution 
mentioned, f ro::1 which an appeal r.iight. be taken 
to the district court •••• (4G Nev. at 119) 

"We have not been cited to any provision of the 
Workmen's Compensation Act ••• authorizing an 

4. ·-~ 
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appcDl from the commission to the courc •••• " 
(46 Nev. c:it 119) 

The Court a<lc1cd: 

"There is absolutely no connection between the 
proccedinq before the comnis~ion and that 
be fore this court • • • " (Ibid.) 

"In each of these [out-of-state) cases Lcited 
and relied upon by ~IC) it appears that the court 
was authorized to review the proceedings had before 
the comnission. In the case before us the court 
reviewed nothing: it merely determined a suit 
com..'":lenced before it. There was no connection 
between the !')roceedings before the cor:unission 
and the court proceeding." (46 Nev. at 120) 

3. 

Because the Dahlauist case raised a constitutional 

question concerning the legislature's power to make the NIC 

into a judicial tribunal, it is desirable for us to look into 

the constitutional provisions as well as the cases cited on 

that point in Dahlquist. 

"The powers of the Government of the State of Nevada 
shall be divided into three separate departmcnts,­
the Legislative,-the Executive and the Judicial: and 
no persons charged with the exercise of powers properly 
belonging to one ••• shall exercise any functions~ 
appertaining to either of the others •••• " (Art. 3, 
section 1) 

"The Judicial power of this State shall be vested 
in a Supreme Court, District Courts, and in Justices 

_ of the Peace. The Leqislature may also establish Courts 
for municipal purposes only in incorporated cities-
and towns." (Art. 6, section 1) 

. . . -·-----
•The District Courts ••• shall have original juris­

diction in all cases in equity; also in all cases 
at law ••• [etc.] They shall also have final appellate 
jurisdiction in cases arising in Justices Courts, 
and such other inferior tribunals as may be estab­
lished by law." (Art. 6, section 6) 

One of the cases cited in Dahlouist on the constitutional 

point was Orr:-sbv Countv v. Kearney, 37 Nev. 314, 142 Pac. 803, 

1914. (See Dahlquist, 46 Nev. at 119.) In the Onnsby county 

case the Supreme Court held that the Nevada water statute had 

validly authorized the state engineer to "determine the relative 

s. 
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ri9htz of w.itc-r clppropriators or U;.crs" and to "determine 

contc5ts" (J~ Nev. at 351, Norcross J.): however, the concur­

ring opinion noted the following qualific~tions: 

"As the constitution limits the judicial power in 
this st~tc to the suprc~c court, di5trict, justice, 
city, and municipal courts, it follows that it does 
not provide for an appeal to the district court 
from the decision of any tribunal not mentioned in 
that docuDcnt. The fact that the statute provides 
for an appeal cannot ~ake the deternination of the 
state engineer binding as a final adjudication of 
water rights or endow him with judicial power to 
make a fin~l determination of rights, when the 
constitution directly limits that power to the courts 
specified." (37 Nev. at 356,.Talbot, c. J.) 

"If there were a provision in the state constitution 
authorizing the legislature to establish other 
courts at its discretion, and provision had been 
made by statute for a special tribunal ••• a very 
different question might be presented." (Ibid., at 357) 

e. The determinations of the state engineer "cire not 

binding as final adjudications, even if no appeal from them be 

taken." (Ibid.) 

The Dahlauist case also cited V.L.& S.Co v. District 

• Court, 42 Nev. 1, 171 Pac. 166, 1918. (See Dahlquist, 46 Nev. 

at 119.) In the V.L.& s. case the Court held that the water 

statute did not violate the separation of powers or encroach 

into the sphere of t~e judiciary because the function of the 

state en9ineer·was only preparatory to an adjudication in the 

district court. The state engineer was to file his order and 

determination with the court, and hence his action would operate 

as a complaint, paving the way for subsequent judicial handling. 

8 (42 Nev. at pages 25-28) 

... ~ 

• 

D. LJ\TER OPH!Im:s OF NEVADA SUPREME COURT 

l. 

The case of Provenzano v. Lonq, 64 Nev. 412, 183 P.2d 

639 (1947)is significant because of the Suprcrec Court's 

6. 
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language, inJlcating that they were ~~ill adhering to the san~ 

view as in Dah~ou~~;t after twc:nty five years. In Provenzano, 

the alignment of parties was unique. Following the injury of a 

workman, the enploycr tendered certain late premiums with his 

payroll information. NIC accepted the premiums. While retaining 

them, NIC initially granted the employer retroactive coverage 

but afterward refused it. T~e employee thereupon sued the 

employer in the diztrict court. The employer lost in the district 

court and appealed. He urged that the district court had lacked 

jurisdiction of the issue of workmen's compensation coverage. 

He said that NIC's province was exclusive and that NIC had either 

waived its requirement for timely submission of premiums or, 

because of keeping the money, should be estopped to refuse 

coverage. In this context the Suprene Court declared: 

"Where and how has the Nevada in6ustrial com­
mission been clothed with judicial powers? If a 
construction of the Nevada industrial insurance act 
furnishes the answer to this question, we should 
look in vain in our constitution for its authority." 
(64 t-:ev. at 426} 

Furt~er, the Court said they found nothing in a 

case cited by the employer to support his theory "that the· 

detennination of coverage was under the circumstances within 

the exclusive jurisdiction of the commission." (64 Nev. at 427) 

"The cOM..'71ission having denied coverage by reason 
of the defendant's failure to file his pay rolls ••• 
plaintiff was enti tlcd to cor:-.mencc his common law 
action in the district court." (64 Nev. at 428) 

2. 

Indu~trial Co~nission v. Adair, 67 Nev. 259, 217 P.2d 

348 (1950) was a case that hinged on the requirements for notice 

of the accident. The NIC found there was insufficicnt'notice, 

but the di~trict court ca~c to the opposite conclusion. The 

district court received original evidence. Upholding the district 
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- court, the Sur;remc Court r.iuclc the following coJ1UTtcnts about the 

pror:cr score of r,roccc,'!ing;;: 

• 
-

•• 

• 

• *** In the jurisdictions in which an appeal or other 
procccdinq attackina the findings and award of the 
corr,r:d.s!;ion is loc':acd directly in the appellate court, 
such court gives to the findings of the commission 
the weight that this court accords to the findings of 
a trial court. Due consideration is undoubtcdlv aiven 
by the district courts of this state to the finJdings 
of the cor.,mission on issues of fact sul)mi tted to it. 
Our conclusions in-this cnse should enhance rather 
than dct~Qct from the accorplisI~cnt of one of the 
main purposes of the act - to have cases of this kind 
fairly and cowpetently handl~d by a statutory board, 
and thus greatly relieve the congestion of court 
calendars." (67 Nev. at 272) 

3. 

Crosby v. NIC , 73 Nev. 70, 308 P.2d 60 (1957) again 

revealed the scope of the proceedings in a district court. The 

NIC and the Medical Referee Board had determined that an injured 

workman's permanent disability was sixty percent. Dissatisfied, 

he sued the NIC in a district court, which proceeded "to its 

own finding approving the 60 percent disability." (73 Nev. at 

76) The workman then appealed to the Supreme Court. That Court 

decided his disability had been too narrowly based on bodily 

factors without proper account being taken of his incapacity to 

find employt:1ent and do work. The Supreme Court remanded the 

case to the district court "for further consideration, fjndings 

and judgment." (73 Nev. at 72) The Supreme Co~rt stated that 

determining the extent to which the employee could make inter­

mittent and limited earnings to reduce what appeared to be his 

total disability was a function which must be performed by the 

district court. (See 73 Nev. at 78-79.) 

We should note that, seemingly contrary to the Court's 
. 

view, NRS 616.190 requires the NIC to accept the findings of 

the medical board. This statutory provision was enacted before 

the ~ros~ decision: 

s. 

dmayabb
ExE



-

• 
-

• 

-

.. 
/ 

- -"'J'hc findinq:. of the n:c,cJjcal boaru or n m.tiority 
of the mcmbt'r!i thereof ;,hall be final and bj ncli n<1 
on thr. commi~~sion. 11 (tms GlG. J 90, !.;Ub~cction 2) 

4. 

~n First N~tionnl Bank v. Di£tr~ct Court, 75 Nev. 77, 

335 P.2d 79 (1959) a cocktail waitress had been injured by a gun­

shot fired in her plac~ of work. She applied to the NIC for 

compensation and was awarded monthly payments --which she was 

accepting. Nonetheless, she continued with a suit she had com­

menced in the district court against her employers for their 

alleged negligence. The employers opposed her suit on the ground 

that the NIC award was res judicnta. (Cf., McColl v. Scherer, 

73 Nev. 226, 315 P.2d 807, 1957) The employers moved for summary 

judgment, which was denied; and they appealed. The Supreme 

Court held that the NIC award was not res judicata and that, as 

a matter of jurisdiction, the district court had power to hear 

the suit. However, the Supreroe Court advised that it would be 

error for the district court to proceed since the plaintiff's 

common law right of action had merged into the workmen's com­

pensation award upon her acceptance of it. 

The employers contended that plaintiff's suit against 

them in district court was an irr.permissible collateral attack 

upon the NIC award to her. (We note that plaintiff's suit was 

sustainable 0nly if she showed the NIC award to be invalid; 

hence, she would have to establish that the injury did not arise 

out of her employment.) The Supreme Court observed that her 

suit was easily convertible into a direct attack by bringing in 

NIC as an added defendant. With this tripartite background in 

mind, the Supreme Court gave the following discussion bearing on 

the scope of a district court's proceedings: · 

"The authorities upon which petitioners rely in 
this connection arc ca~cs fro~ jurisdiction~ where, 
by ~tatutc, direct judicial review of commission 
action is provided. It would appear clear where 
such procedure ••• is provided, that collateral 
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attack c.:innot be pormi ttccl. t-Jhcrc r.uch provi :-;ion ?/ 
if; mac1c, the comnission 1 

~; clctcrnin;itionn should be 1. 
given t!izit fii,,:lit•; .-,ml :-:-t,•n<~jnq •.-:hich would h;1vn 
rcsul led ha<.l th0.y l;ccn a f i irn:cd upon j udic i.:il review. 

hNcva<la does not provide for judicinl review. Any 
nttncl~ ur.on cor.~7ission net.ion riust be in the form of an oriqinul nction secY.inq trial de nova of the 
issues dctcrnincd by the co~mission. Some form of 
review ccrtninly is appropriate." [The Court seems 
to mean that the oriqinal action in the district 
court constitutes a "forr.1 of review."] (75 Nev. at 
80, Merrill, c. J~) 

E. 0 'HAP.E & INTERf\11':.LLY CITED CASES 

l. 

NIC v. O'Hare, 76 Nev. 107, 349 P.2d 1058 (1960) in­

volved a question as to whether a workman's disease was aggra­

vated or accelerated by his industrial injury or whether his 

disease was unconn~ctcd with it. The medical board found the 

disease to be unconnected. Accordingly, NIC denied him cornpen-

• sation. He then sued NIC in a district court, which decided 

for the workman. NIC appealed, chiefly ·on the ground that the 

determination of the medical board was binding on the commission. 
·, 

(See NRS 616.190) 

The Supreme Court's opinion discloses that physicians 

did testify in the district court on behalf of the workman, as 

well as NIC. Therefore, it is clear that the district court did 

not merely review the NIC record. The Supreme·Court concluded 

that the testimony in the district court supported the ~istrict 

court's decision ~nd did not compel a finding of the opposite - the 

position earlier reached by the medical board. Further, since 

the medical board h~d failed to cornply with one of the statµtory 

rcguirc~cnts in its procedure, the Supreme Court held the board's 

findings did not bind the NIC. 

We discern that the case docs not deal expressly with 

the ~ucstion of whether the district court would have been 
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obligu tctl to c,cccpt the medical bonnl '5 findin<Ju if the! board 

hnc1 indcC'd concJuct.c<l it!'; procccdin~::; in a n.-::nr.cr that ~;tutu-

torily bound the NIC. Yet the proposition that the district 

court would ulso have been bound may be implicit in the case • 

Thus the query remains: Where the medical board fully complies 

with requirements, is the district court precluded from listening 

to original medical evidence. on a matter the board has decided? 

In O'Hare the Supreme Court discussed generally the 

nature of their review of decisions of administrative boards; 

and the Court referred to cases involving the ta:{, gaming and 

advisory personnel commissions: 

"We have recognized the finality of administrative 
determinations •••. This evolved from the growing 
appreciation of the undesirability of trying de novo 
in the courts appeals from the rulings and decisions 
of the corrmission. He recoqnizcd the desirability 
of having t~e corrnission or administrative tribunal 
assu'Tle a· real responsibility for weighing ond con- · 
siderinq the facts in the fields where it had 
peculiar ccr:metence. *** This we may acrain confirm 
with reference to administrative determinations, 
at the same tine recognizing that the final action 
and judgment of the administrative tribunul made 
in the exercise of a quasi-judicial function is 
subject to review. ***" (76 Nev. at 110-111, Dadt, J.) 

.. 

2. 

· 'l'he following is a condensation of the cases referenced 

in O'Hare on the role of the courts in conducting a review of 

administrative determinations. Four cases are.condcnsed{chrono­

logica110 for completeness; but the opinion by Justice Merrill 

is the most significant for present application. 

State~- rel Grir-ics v. P.onrc1 of Cor.-:.missioncrs, 53 Nev. 

364, 1 P.2::1 570 (1931) concerned the power of the Board of City 

Cor.tMissioncrs of Las Vegas to refuse a gar.ibling permit to a 

particular applicunt while grantin~ licenses to others. In 

1931 the Nevada legislature ha<l sanctioned gambling under 

license and provided the Board authority to licence and tax 
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gnr:'.uling, or to prohibit it. The v.f)plic~nt ~ought n writ of 

mandamus to force the Board to issue the license. Denying the 

writ, the Supreme Court said that the evidence showed the Board 

had not acted arbitrarily and had properly exercised its dis­

cretion. 

Yn Dunn v. Nev. Tax Cornr.1ission, 67 Nev. 173, 216 P.2d 

985 (1950) a business organization disseminating information on 

horse races tested the constitutional validity of a statute 

under which the activity was being licensed, taxed and regulated. 

The Supreme Court, in a declaratory judgment, held the statute 

valid. 

Nevada Tax Commission v. Hicks, 73 Nev. 115, 310 

P.2d 852 (1957) concerned an NTC order to suspend a gambling 

license. The gamblers entered the district court 2nd attempted 

· to establish their suitability by evidence not previously shown 

to the NT~ •. The gamblers were successful in getting an injunction, 

from which NTC appealed. The applicable statute merely stated: 

"Any such revocation or suspension.so made 
shall beco~c and rcnain effective until reversed. 
or modified by a court of connetent jurisdiction 
upon rcvie~." (Section 10 (ff), 33O2.22a, NCL 
1943-1949 Supp.; now NPS 463.310) 

The Supreme Court said that NTC hcd the duty to fix 

staneards of suitability for holding licenses and called this 

duty aadministrative." The Suprerae Court said that the NTC's 

duty to hear cases of revocation or suspension was, on the 

other hand, "quasi-judiciul." Further, the Supreme Court denied 

that the courts' function was to decide what shall constitute 

suitability, although courts ~ight look at the definitions to 

see whether they were discriminatory, arbitrary or in excess 

of authority. In a particular case the applicution of rules 

of suitability wa~ saicJ to be a rcvic,.rablP. aucstion of fact. 

nut tho Supreme Court cautioned: 
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"Sj_nc0 tlw n:'!turc of thC' cou.--t r0vj<'w in r-mch « 
Ci\SC as this i:. l:ir1i.t0.d, the c1ction tr1kcn by the 
CC1:'\,1j ~~:j 0n pnr:t :·1.:·~:,~ :it· r-n'.::;i bl0 for th,'? courtr: 
to rcr.r :cct u~o~c l inj ts. * * * :itandri rd~ of sui t.:ihili ty 
clc~lrly '-'i'!JCi1r [re,·.,_ ••• [the ~!TC ts] <.1c!cision." 
73 Nev. ut 122, ~~c:rrill J.) 

.. 
•This action was treated by the [district] court as 

an indcpcnclent nnt original action in equity. The 
connission contends .•• that the only appropriate 
~cthod of review can be by certior~ri. This . 
(contention] ••• is going somewhat too far •••• The 
statutorv provision for judicial review ••• is far 
from ~pecific. It invites improvisation. *** 
(Ibid., p. 122) 

"The co~~ission assigns as error the action of the 
trial court in 2drnittina evidence bearing on the 
issue of suitability which evidence ha<l not been 
presented to the cor~ission. It contends that this 
transfo~e:d the proceedings below into a trial de nova; 
that the trial court should, upon review, have con­
fined its consideration to the record made before 
the commission. Uoon this point we concur with the 
view of the co111mission. (Ibid., p. 122) 

"It should be apparent that if trial de novo is 
permitted here it would corrpletely destroy the effect­
iveness of the tax cor:u:1ission as an expert investi­
gative board. The ~ost perfunctory showing could be 
made before the board by a licensee with knowledge 
that the matter would ultimately be decided by the 
courts upon full evidentiary consideration. Trial 
de novo, in effect, could relegate the con-mission 
hearing to a meaninqless, foITilal, ~reliminary and 
place upon the courts the full administrative burden 
of factual determination. (Ibid., p. 123) 

nl-!e conclude that ••• the reviewing court must · 
confine its consideration to the record of evidence 
made before the cor.~ission. The court below was 
in error in receiving new evidence relative to the 
suitability of the licensees." (Ibid., p. 124) 

"Having delineated the area within which the 
courts shall act iu judicial review of commission 
action, we turn to a review ••••• As we .conceive 
our appellate function ••• it is not to review 
the determinations of the court below, but to 
undertake afresh a review of the comr.iission's 
determinations to ascertain whether ••• they are 
supported by substantial evidence." (Ibid., p. 125) 

"It is not for us to hold that, upon those 
commission finciinqs which are supported by sub­
stantial evidence, Hicks and Jones are or are not 
to be hclcl suitable to hol<l c;ramblinq licenses. 
That <lctcr:nin.:1tion rcm.1ins for the tax commission 
to make." (Ibid., p. 135} 

Q_liv~~__Jpitz, 7G Nev. 5, 348 P.2d 158 (1960) involved 

the.dismissal of a clansified state employee by his superior. The 
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t~dvi~ory Per Lonncl Coi:ir.ii!::~ion <:ms 2P4. 390) hclcl n hc:1rj ng or 

the tupcrior' s char<Jes. Previously the cor.'ll7li~sion had adopted 

Rule 10.05 indicating that there r.:ust be a "just cause" for a 
dismissal. Finding none, the commission recommended that the 

superior reinstate the employee. The superior failed to do so. 

The Supreme Court declared: 

"The hearing before the coMnission was in the nature 
of a judicial proceeding." (76 Nev. at 10) 

"It is ... our conclusion that the action of respond­
ent [superior] in disregardinq the commission's ·· 
finding ••• is subject to judicial review •••• 
*** We have read the record and see no reason to 
disag-ree with the con.11ission's findings." (Ibid.) 

The Supreme court issued a writ of mandate to compel 

the reinstatement. 

F. 1\DMINISTP..2\TIVE PROCEDURE ACT. 

1. 
. ' 

In 1965 the legislature enacted the Administrative 

Procedure Act (APA),. which stated: .. 
•ny this act, the legislature intends to establish 

minimt1P1 procedural rccuirernents for the • • • adjt:di-
_ cation procedure of all aqencies of the executive 
department ..• and for juc:!icial review ••• excepting 
those a9encies expressly e::-:empted •••• " (Chap. 362, 
section 3; NRS 233£.0~0, subsection 1) 

The APA defined in part the word "agen~y" to r:iean a 

~- "cor..mission" of the "e>:ecutive department," authorizec by law 

.-

"to determine contested cases." (Ibid., section 4; NRS 2°33B.030) 

Further, the APA defined "contested case" ~s a proceeding in 

which legal rights are required by l~w to be determined by an 

agency after hearing. (NRS 233B.030, subsection 2) 

The legislative purpose in enacting the APA was clearly 

to provide certain minimal rcquircnent~ to govern those agencies 

which carry on adjucicating procedures and hearings for detcrmin~tion 
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of contested cases. Since the NIC ic an aqcncy conducting such 

activities, thia ~spcct marks it Rs a likely ~ubjcct for the APA. 

2. 

'!'here may be some question as to whether the NIC is 

. an agency existing within the fraMework of the executive 

department. The operation of the NIC is independent of executive 

• control. Incidentally, so are the operations of other statu­

tory commissions. The funds of ~IC are held in trust, separate 

from the state's general fund. (Nev. Const., Article 9, 

section 2; State v. McMillan, 36 Nev. 383, 1913; also NRS 

. - 616.425 and .435) On the other hand, the co~missioncrs are 

appointed by the governor; the car.mission's employees and 

their compensation are subject to the approval of the governor. 

(NRS 616.125-.140; NRS 616.185) Although it is said that their 

• compensation is paid out of the "state treasury" (NRS 616 .185, 

subsection 3), the state is not liable for "salaries or expenses 

in the adr.linistrati<:m 11 of NIC' s activities; and the state derives 

the funds used for salaries and expenses from Moneys contributed 

by NIC.. (See NRS 616.425-.440) 

3. 

In the beginning provisions of the APA, certain age~cie~ 

· ~• are exenptcd from control: Penal and educational ins ti ~utions, 

adJ'!'linistrator of military affairs, state ga~ing control board, 

ganing cornrriission, and parole co~missioncrs. At the end of the 

!\'PA there is a kind of exemption stot:in<'!' that nny conflict between 

the ~P~ and either (a) NRS ChAptcr 612 - unc~ployrncnt coMpcn­

Scltion law - or (b) NFS Chapter 704 - regulc:ition of publlc 

uti 1 i tics - should he resolved in favor of the latter. (1\r.lcnd-

1:\cnt 1967, tlRS 233B.160) 'j'hus, '1-•hile the l\Pl\ docs not expressly 
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cover the NIC (or ,,ny other agency :c,r th<lt r~u:i. t tcr) , neither 

docs the APA list the NIC among the c>:crnptcd agencies. From 

this aspect, :1rc would appear to be included within the governing 

principles of the '/\PA. 

The APA calls for judicial review as follows: 

•Any person aggrieved by a final decision in a 
contested case is entitled to judicial review •••• " 
(1965, Ch. 362, section 14) "Proceedings for review 
shall be instituted by filing a petition in the 
district court •.• within 30 days after the service 
of the final decision of the agency •••• "(NRS 233B.130, 
subsection 2) 

The ~PA states explicitly: 

"The review shall be conducted by the court ••• and 
shall be confined to the record.***" (NRS 233B.140, 
subsection 4) 

•The court shall not substitute its judgnent for 
that of the agency as t6 the w~ight of the evidence 
on questions of fact. *** The court may reverse ••• 
if substantial rights of the appellant have been 
prejudiced because the administrative findings ••• are 
• • • (e) Clearly erroneous •••• ·" (Ibid., subsection 5) 

G. OPINION IN NIC v. STRANGE 
• 

1. 

NIC v. Stranqe, 84 Nev. 153, 437 P.2d 873 (1968} con­

cerned an injured workirtan who rejected the NIC 's offer of corn­

ensation and co!'11r.lenced suit against NIC in a district court. The 

trial judge conducted a full hearing. He received evidence both 

documentary and oral. At the conclusion of the trial, he 

awarded the workman nearly five times the amount previously 

offered by NIC. Upon appeal by !':IC, the Supreme Court's opinion 

confirmed that the district court itself hv.d made findings of 

fact: 

"The trial judge filed a t••ri tten decision • • • • This 
wns followed by fin<linqs of fact, conclunions of law, 
and Dn approprintc judgment.*** (4 Nev. at 158) 
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the case: 

"Wn n re unohle to !':,"ly tl1;i t the tr.inl court• s 
fir.i-'. inqr; w0rc not ~tmn0r1'.(•cJ by snhstantial 
c vi, 1 c- n cc • " ( I bi cl • , !J • 1 ~,r:, ) 

2 • 

The Supreme Court formulated the crucial question in 

"What is the precise duty of the trial court in 
proceedings of this nature? Is it a court of review? 
Is it bouna ny the findings of the Nevada Industrial 
Cor-unission? Or are its powers· the sar.;e as in any 
other original law suit-- to hear and consider the 
evidence and make its own independent findings and 
an ap?ropriate award based thereon?" (E4 Nev. at 155) 

The Supreme Court, in a 5-0 decision written by Justice 

Mowbray, answered the question as follows: 

· "The law of Nevada has always been that proceedings 
such as the instant case are original in the district 
court." (Ibid.) 

The Supreme Court quoted extensively from Brown (1916), 

supra, to the effect that the district court has original juris­

diction to hear an original action wherein the workman is entitled 

to have the question of the extent of his injuries determined 

as a fact. (Stranqe, 84 Nev. at 155-156) 

From the quoted p~ssages of Brown we note the apparent 

ass1.u-=1pt~on that the workman has e~~hausted his remedy with NIC. 

'l'he examples include an enrloyee "who was dissatisfied with the 

award" of NIC, an NIC rejection of claim because "the relation 

of employer and employee did not exist, II and a claim "finally 

rejected in !":._<?..!£" by NIC. (Ibid.) 

The Supreme Court also quoted from Dahlouist (1922), 

supra, to the effect that there is "no connection between the 

e._roccedinas before the co:n!".'lission and the [trial] court orocecdinq." ------ ---- -- ----- -- - ----- ---- . ----·-· 
(Str~nge, 84 Nev. at 157) Again quoting from Dahlquist, the 

Supreme Court brought out that "do novo" signifies nn appeal 

from a previous trial "before some tribunal," whereas the lcgis­

latl1ra had been held to have "no authority to create a tribunal 
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with judicial power~, other than as provided in the ••• consti­

tution ••• , from which .:1n ,qi1;c.:1l might be taken to the district 

court." (Ibid. , at 15G) 

Tbrning from the question of constitutional authority 

to that of legislative authority, the Supreme Court said: 

•it is to be particularly noted that this court in 
the Brown case decided that the legislative intent 
was to vest in the aoqricved employee his cause of 
action against the Co~~ission, nnd held in the Dahl­
quist case thnt the proceeding before the district 
court was not a trial de novo but an original pro­
ceeding." (Ibid., p.157) 

The Supreme Court made these further observc1tions: 

"The Nevada Industrial Insurance Act contains no pro­
visions for a judicial review. The reason is obvious . 
There sinoly is nothinq to review. The only available 
procedure ••. ""Ts an origlnal proceeding in the district 

·court." (Ibid.) 

3 • 

Referring to the O'Hare opinion written by Justice 

Badt in 1960 which was, in turn, based considerably on Justice 

Merrill's opinion in NTC v. Hicks in 1957, the Supreme Court 

declared: 

"Appellan-t [NIC] urges ••• [O'Hare) as authority 
for the pro9osition that the medical board's findings 
are binding on the Corr.r.1ission and therefore shall 
be binding on the trial court. The auestion was 
not directly presented ••• the language being dictum. 
'l'he [O'Hare) court did discuss the proper appellate 
procedure from a ruling of the t·Jevad? Tax Commission 
(rather than the Nevada Industrial Cotnrnission), but 
nevertheless said ••• : 

'The assignDcnt of error in the court's failure to 
find the mc<lical board's findinqs ••• were binding 
upon the commission, and thus binding upon the court, 
must, under the circumstances, be held to be without 
merit. '" (Ibid.) 

My comment: The O'Hare "circumstances" were that the 

medical board had failed to conduct a physical examination of 

the cMployca, as required. by statute. (See O'llr1.rc, 76 Nev. 
. ~ 

at 111) 
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In Stronnc the Suprc~c Court nn<lc their position 

c:;p?u1tic. They e>:tcnded the legal influence of the early 
. 

cases, while curbing the intervening influence of O'Hare: 

"We reaffirm ••• Brown and Dahlquist, and any 
indication to the contrary which may appear in 
the case of O'Hare is expressly disavowed." 
(84 Nev. at 157-158) · 

The Supreme Court added: 

"The· interpretation ..• in the Brown case that it 
was the legislative intent (in enRctina the Nit~l to vest 
in an aggrieved e~nloyee the right to bring an orig­
inal action in the district court has received the 
tacit acquiescence of the Legislature for a period 
of 52 years." (Ibid., at 158: see also 157) 

My comment: Nothing in the NIIA explicitly shows any 

legislative intent to vest such a cause of action in the employee. 

It seems to me that the Court may be deriving such an interpretation 

from the scheme of workmen's compensation as a whole. The 

workr:tan's right to compensation through the offices of NIC is 

• a substitute for the worknan 's loss of his right to sue his 

employer for negligence. The Court may be sc1.ying that since the 

workman once had the. right to seek compensation in a court suit 

against his ernplover (and still does if the employer neglects 

• 

. . 
•' 

to provide required insurance), the employee now necessarily 

has the subs~itutional right to enter the same court to enforce 

his statutorv claim - not aguinst his employer - but against 

the state agency, the NIC. Perhaps this interpretation follows, 

perhaps it is a non sequitur. At any event, it is expedient social 

policy as well as good legal improvisation. (See Brown, 40 Nev. at 22 

When the Suprc~e Court rationalizes the basis cf the 

workrnnn' s vested right as a matter of leg.ii:;lative intent, the 

riqht becomes vulnerable to eradication by a stroke of the 

legislative pen. Under this rntionale, it would appear that 

the legislature could take the right away by simply aading 

to t~c statute a clarifying statement saying that NIC final 
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c1ct0r.r:, in., tion;. arc subject to j mH ci ,1 l review ,ind such rcvie:w 

is to he con f inr.c~. to the f.::c tn,11 record of rnc nn<l le<Jal 

questions. 

On the other h~nd, the Supreme Court's quotations 

fror.1 Dr1hlau:i~t indicate that they regard the workman's vested 

.right to an independent trial as a thing of constitutional 

caliber. The Court, thereby, raises the suggestion th~t 

constitutional changes ,:ould be required to transforrrt NIC into 

a new administrative court and to designate appellate functions 

in the district courts for review of the NIC decisions. 

H. THE NIIA A!-~D PROBLY.:.:-1 OF REVIEN 

1. 

In Strange the Supreme Court states: 

"The Nevada Industrinl Insurance Act contains 
· no provisions for a judicial review.*** There simplv 
is nothincr tn r~viPw." (84 Nev. at 157) 

The first sentence suggests that the reason there is 

no judicial review is because the legislature has not so pro­

vided in the NIIA, but that the legislature has the power to 
. 

establish judicial review by statutory enactment in the future. 

The. last sentence is cryptic. Does it refer to the 

fact that in Strange the !!IC had not made and introduced an 

administrative record c.-mablc of being revic\'1ed? Or docs the 

last sentence i~ply that due to the lack of authority - con­

stitutional, statutory or both - the NIC is not a body whose 

deterr.tinations can be reviewed in the appellate sense? 

2. 

At the time of the Strnnqc decision there was nothing 

in the NIIA about judicial review. In 1969 (the following 

year) th0 legislnturc added a section declaring that the NIC 

20 • 

• 

dmayabb
ExE



• 

- -
mu!;t provide for ndcquntc notice to. c-.tch clnimant of his right 

to "judicL:il review of any fin.:-il c.1cc:i ::ion h:1 thr! c01:-:d.r;don." 

(r:ns 616. 220, subscclion Bb) i:c sec tlwt the provision is a 

bnckhandcd sort of way to denl with the right of review. The 

provision requires NIC to adopt a regulntion ensuring that 

notice of such right be given to the clainant. But where is the 

riqht established? Apparen~ly nowhere - unless by indirection 

or the ~PA. The so-called "right" actually cuts down on the 

privileges of the claimant; his superior remedy was his inde­

pendent suit. Query: If the new provision had been in the 

NIIA when Stranqe was litigated, would the Supreme Court have 

reached a different decision? 

3. 

Associated with the NIIA is an act on safety and health 

in employment. The latter act is administered by a department 

• under HIC. The act declares in part: 

"Any person believing himself agarieved then by the 
rulin~ of the Nevada industrial com.r.\ission shall be 
entitled to a review of the order or failure to act 
by a court of competent jurisdiction. (Part 8:436:1955; 
NRS 618.220, subsection 3) · 

, 
'I'his provision was effective at the time of Stranae. 

Literally, the provision encor,1pas~es all rulings of NIC. · However, 

the context ~ould appear to require that the provision be construed 

as applicable only to safety matters. If this be so, why should 

- a person be entitled to a judicial review in a safety matter 

but not be cnti tlcd to a review (instead be given an original 

cause of action) in a conpensation r.atter? 

I. ri·rm APA VI.S-1\-V!f, THE STR:'\NGE CJ\SE 

1. 

The 1\PA was enacted in 1965. 'J.'hc Strnnqc cnsc was ·----
21. 
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it!; to the r-.p!)l ic.-:iti li tv of the APA. t·Jhy? Coul<l it he that 

the irorkman in ~trc1nr.c- hc1d bc1:un his contcr.:t before ;ruly 1, 1965? ____ , _____ 

The AP1'. states that the act docs not apply to cases pending 

~n that date. (Stats. 1965, Chap. 362, section 15) Appar~ntly 

this was not the circumstance. The Strange opinion carries 

·no reference to the date the worknan stnrted his contest. 

The attorney for NIC, t·?illia1n Crowell, Sr., explains 

the lack of any issue in Strange about the applicability of 

~A hy noting the fcict that at the time of this li tigntion tac 

was not processinlJ its clai!ns formally. He points out that 

__ NIC did not adopt its present form of regulations until Dec-

ember 29, 1969 (after Stranae). Obviously, since the plaintiff 

worknan had been successful in his full proceeding in the district 

court, he would not have clouded his victory by raising the 

• issue of the APA before the Supreme Court. 

Nevertheless, the tactical circumstances prevailing 

in Stranae renlly do not explain the language and concept of 

the opinion. The opinion firmly declares that the distric;:t 

court proceeding is original in nature and unconnected with 

any prior NIC proceeding.· How shall this concept be reconciled 

with any pos~ible future attempt to link the NIC and district 

court proceedings and to limit the district court proceeding 

9 to a review? How could any perfecting of NIC' s internal pro­

cedure have the effect of divesting the workman of what the 

Supreme Court consieers his vested right to an independent cause 

of action? 

_, .. 

2. 

It is certainly NIC's present desire and intent to 

implement the APA and be governed by it. NIC has developed 
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- rc~:ulutions "[pl un.m.:lnt to nr.s Chapter 233J3 anrJ nrs 616. 220" 

• 

-nccorcli n<J to the tit le p~9c of t:rc' '; currcn t rc,qulu t.i onn. tlJC 's 

attorney, Hilliara Crowell, Sr., would like to sec tho APA mode 

applica!)le to the workmen's cor.,pcnsation cases. However, t.he 

contrary viewpoint is held by attorneys who represent injured 

workmen. I interviewed Gary G. Bullis, Esq., to learn of his 

attitudes developed after trying several of such c~ses. He 

feels that, regardless of any theoretical approach, the district 

courts cannot justifiably liMit their consideration to the NIC 

record unc:!er present circur.,sto.nces. He gave a number of reasons. 

For example, (1) UIC records sorr'.etiracs contain sclecti ve findings 

of fact, omitting germane, proven facts favorable to the claim-

- ant, (2) the particular craployer is consulted as to the araount 

of the proposed a.ward, and (3) the corrJ11ission is not sufficiently 

divorced from its function of investing and administering funds 

untler the present organization to insure its impartial evalu-

• ation of the worknan's incapacity. The plaintiffs' attorneys 

desire to retain the latitude of proof allowed by the independent 

court proceedings. 

-

,,-

3. 

One section of the APA preserves existing rights· to a 

trial de novo. The section makes the APA review into an alter­

native mode. 

""Nothing in this section [on judicial review] shall 
be deened to li~it utilization of trial de novo ~ 
review where provided by statute, but this section 
shall provide an alternative neans of review in 
those cases. 11 (t.JP.S 233B.130, subsection 1) 

Assume that the tHIA, cn<Jraftcd with judicial construction, 
; . ---~ . 

provides for the eaui:valcnt of a "trial de novo." Assume,,. also, 
. ' - - . 

that the AP~ applies to the NIIA. Then the quoted section of 

the statute indicates thnt alternative modes of review would 
. 

exist. But the situntion would be incongruous! 
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?UC would choo!;c the /\P/1. moclc in order to confine review to 

the UIC rccctrl. The workman woulc.1 cL:-,,:,sc the r.1odc of "tri'11 

c1c nov.o 11 no he could produce evidence af rcsh for considcrc1 tion 

of the district court. The court would be compelled to choose 

between these altcrnntivcs. 

Sooner or later certain issues will have to be resolved: 

(1) t·~as the APA intended. to apply to the NIIA? (This issue 

can be resolved by statutory clarification or judicial inter-

pretationJ (2) If the J\.PA 5.s intended to apply, would the 

• APA's application be subject to the same constitutional criti­

cism leveled in Stranqe and Dahlauist a~ainst treatment of· 

NIC as an appealable tribunal. 

- J. DECISIONS RENDEPED AT TRIAL LEVEL 

1; 

Breckenridqe v. NIC, Second Judicial District, No. 

• 270 306 (Dept. 2), gave rise to an interesting series of 

pleadings. Responding to the workman's complaint, NIC set 

• 

forth the contention that he had not exhausted his administrative 

remedies. (See third affirmative defense, filed A.ugust 5, 1971) 

NIC explained that after the workman's claim had been denied by 

the claims departrr.ent, he was informed of his right "to review 

and cetermination" by NIC {all in accordance with the APA plus 

NIC regulations adopted pursuant thereto) but that he did not 

avail himself of this administrative procedure. 

The work~an moved to strike the defense on the ground 

that the exh~u~tion of the procedure for "administrative hearing 

and review" waz not a "condition praccdcnt" to hi.s right to 

mnintAin the action in th~ district court. He cited the Strancre _____ .. __ 

caRc (~upr~) as cst~hlishing that th~rn w~s "no conne6tion".hctwccn 

the nd~inistrntive and the judicial proceedings. lic also said 
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• thi'lt the l\'Pl\ " . ...,.:is on the books when ou .. hiqh cour.t spoke." ny 

court had consid.crcc1, hut rcjcctccl, th0. prop0si tion th,1t the 

JI.PA c1pplied. to NIC cnscs. 

Rice on 1'.ugust 9, 1971.) 

(~cc notion filnd by Attorney ~ordon ~. 

NIC opposed the motion to strike its defense, pointing 

out, among other thin~s, that the provision of the NITA "which 

authorizes" !UC to adopt regulations was amended effective 

• Julv 1, 1969, following the ~trc1na0. decision. NIC quoted sub­

section 8(a) and (b) of NRS 616.220 requiring NIC to provide 

for adeauate notice to each clainRnt of his right to review by 

the commission, and to judicial review of any final decision of 

• the corrmission. (NIC's Points & Authorities, Oct. 12, 1971, 

p. 2) NIC further brought to the district court's attention 

the fact that NIC had not been excepted from "the right to 

adopt an adrninistrative procedure" under the APA, and NIC 

• adopted such procedure effective on February 1, 1970, with 

suhsequent M.lendments. (Ibid., p.3) NIC conceded that the 

workman has the right to a "judicial determination" of his 

"ultimate riqhts" but insisted that the right to such "cletermin-
, 

ation" [type unspecified] did not arise until final action by 

NIC. (Ibid.) 
-·· 

The workman reolied to NIC with a brief.containing, 

among other things, a quotation from the dissent of Justice 

• Jackson at 343 U.S. 470, 480 to the effect that administrative 

agencies have been called "quasi-lcqislative, quasi-executive, 

or quasi-judicial," the·term "quasi" bein<J a "smooth over" to 

cover the authors' confusion conccrnin~ the constitutional 

schcm~ for scparatiC"n of powern. The workman citecl out-of-!;tatc 

cases to show that "final pot-1cr of determination" may not 

be vested in ndmini~trativc aacncics. (Cow~ent: This misses 

the preci!ie iszuc of whe?thcr it is pcrmifisible to limit the 
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scope of review.) See brief filed uct. 13, 1971. 

The workman also referred to a California case holding 

that the legislature cannot properly delegate to an industrial 

commission the "power to enact laws prescribing the nature and 

extent of proof necessary to make out a case" and said that this is 

what NRS 612.220 did in authorizing NIC to "prescribe the method" 

by which its staff can approve or reject claims. (Comment: If 

the delegation is unconstitutional, the reason must be that the 

lawmaking branch is trying to give away its power to an agency 

of another branch, namt:ly the executive. The argument tacitly 

recognizes NIC to be an executive agency, and from this it 

follows that NIC is regarded as being within the framework of 

agencies the APA was intended to cover.) 

The workman's motion to strike NIC's defense was 

denied. · (Order in Dept. 2, dated Nov. 14, 1971) In so denying, 

the judge decided that NIC's administrative remedies must first 

be exhausted. This decision was made despite the Supreme Court's 

language in Strange characterizing a district court's action as 

•original and unconnected." 

In Anderson/Shipley v. NIC, Second Judicial District, 

No. 265 929 (Dept. 4), a case tried prior to Breckenridge 

(supra), the NIC had made a similar defense, which was followed 

by the plaintiff workman's similar motion to s-crike. There 

were points and authorities supporting and opposing the motion, 

but there was no reply brief. The motion to strike was denied. 

(Order filed April 8, 1971) Thus the judge in Department 4 

apparently held that the workman must exhaust all the admini­

strative remedies, the same position later taken in Breckenrid~, 

supra. 

Incidentally, the workman's brief said that the NIC 

was •an administrative body belonging to the Legislative Branch 
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of the government'' m.d thnt it wn!'i ·' a tr.ihun<1l con!.ij ~ting ot 

officers both of limited and special juri~diction." (Sec 

supporting brief, p. 2~ filed by Attorneys Wait & Shamberqer on 

March 25, 1971) 

While the rulings in Rreckenridqe and Ander~on/Shiplcv 

(supra) give some idea of the status that the district courts 

give to the NIC proceedings, the rulings do not necessarily 

tell how the courts' proceedings would be conducted with respect 

to the specific question of trial de novo versus limited review. 

Precisely the same issues and pleadings were involved 

in Wilson v. NIC, Second Judicial District, No. 271 035 (Dept. 5). 

Here, the ruling was diametrically opposite to the rulings in 

Breckcnridqe and Anderson/ Shipley. In Wilson the judge granted 

the workman's motion to strike NIC's defense. (Order in Dept. 5, 

dated Oct. 8, 1971) The judge's decision seems to be that it 

is immaterial whether or not the administrative remedies have 

been exhausted. His decision probably means that trial would 

be conducted in the department as if nothing had happened at 

NIC. Doub~less, unlimited scope would be allowed for present­

ation ·of evidence. 
.-.~,-

.. · .. 
2. 

A relatively large number of the NIC cases in the 

Second Judicial District have been tried in Department 3. 

Stranqe (supra) was one. Another was Hiibel v. NIC, No. 257 199, 

where the workman and NIC stipulated that the disability was 

total and pennanent. The Hiibel case was submitted on pleadings. 

The written decision in the case was filed on May 6, 1970, 

stating that the only issue concerned the nature and amount of 

benefits to be awarded. NIC had awarded, besides earlier 
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payments for temporary disability, a final sum of $3,960. ~h~ 

judge awarded $21,253.25. The case seems to have been tri~d 

independently and not as a review of NIC action. 

·christensen v. NIC, also in Department 3, was tried 

after NIC had reached its decision upon an adversary hearing. 

The workman's attempt to reopen his claim was frustrated, and 

the NIC was held estopped to deny his attempt. (This indicates 

that the administrative remedies were exhausted.) At trial, 

• oral and documentary evidence was adduced. Certainly the judge 

did weigh the adduced evidence, for his decision contains his 

own findings of fact. He found "sufficient credible evidence" 

that the workman was unable to perform work that he had been 

qualified to do before the injury. (Decision filed on May 14, 

1971) This case was not one involving a mere review of the NIC 

re.cord. 

• 

-

Another written decision from Department 3 was rend­

ered in Pierce v. NIC. The decision contains very detailed 

findings of fact. (Decision filed June 29, 1971) The decision 

shows that the workman testified during trial as to his personal 

condition, and that the judge received other testimony and proof. 

Although the decision is expressed in words consistent with a 

review,. as 5ndicated by the paragraphs quoted in part below, 

the proceedings actually cor.stituted a fully independent trial: 

. . .. 
"This record supports the Commission's findings •••• 

"Such conflict as may exist in the record ••• is 
within the range of Commission's properly exercised 
discretion. 

"I have reviewed the record ••• and conclude that 
thg Comr:1ission qave due consideration ••• to factors 
specified in NRS 616.605 •••• [etc.]" 

(Page 9 of Decision filed June- 29, 197L) 

William Crowell, Sr., who tried the Pierce case for 

NIC, states that NIC transcripts were offered at the trial and 

wer~ admitted into evidence. He says, however, that live witnesses 

....... . . 28 • r ... . 
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also appeared before the court. Some of these witnesses had 

testified previously at the NIC proceedings. Attorney Peter 

C. Neumann, who represented the workman, confirms that a full 

trial took place. Therefore, clearly the Pierce case did not 

consist of an appellate review. 

'l'he sum, two district court decisions (Breckenridqe 

and Anderson/Shipley} reveal that the workmen are expected 

first to exhaust their administrative remedies before seeking 

relief from the court, but this requirement is not imposed in 

) every judicial department (Wilson). Where trials have been 

conducted, apparently no restrictions have been placed on the 

range of opportunity for the parties to present evidence (Stranqe, 

Christensen and Pierce}. Generally the court proceedings are 

independent of earlier administrative actions. 

'• 

.. 
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