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TRIBE, TRIBl\L C!IAIR'1AN 
RAY D. YOt·lELL, CHAI~1AN OF THE INTER-

TRIBAL EXECUTIVE BOARD 
STEPHE~ D. KING, SELF . 
BOB 1·7ARRE:1, YSV. MtEUCIPAL ASSN. 
JIM RATHBUN, TAX C')Mi-1ISSIO:'I 
BRUCE S~HTH, TJ\X C0!1~ISSION 
JOHN J. S!jEEHA'J, TAX C0'1:--1ISSI0'1 
WARREN E!1"1, INTER-TRIBAL COU:JCIL 

The meeting was called to order by Chairman ~1ay. SB 364 
was the first item under discussion. 

SB 364 Discussion 

SU!~1ARY - Revises statutes governing distribution and 
taxation of cigarettes. 

Mr. Jack Sheehan, nevada State Tax CoIT'.mission, spoke in 
favor of this measure. He explained that SB 364 is in the 
second reprint and is the result of efforts undertaken by the 
Tax Commission, tax commissions in 11 other states, industry 
representatives of the tabacco industry in the State of Nevada, 
Attorney General's.office, and many inrerested parties. The 
purpose of ~~iP piece of legislati-n iP to beef U? the Nevad~ 
Ta~~ Commission's a·1t"1ori ties, responsibi 1 :i +: ~, s, and obligatio:-ic; 
under the cigarette ta,.,-...:co tax laws in Nevada. 

He commented that this bill has be~n labeled as an "anti­
Indian" bill, but expla:~ed that the there is no reference to 
Indians in ~he language of the bill. He explained t~at this 
legislation was started because as long as two years ago 
the Tax Commission was advised that other states and the federal 
government were experiencing proble~s in the transportation of 
contraband cigarettes. As a result of the transportation of 
contraband cigarettes from a low cigarette tax eastern state 
to a heavier taxed state, the federal govern~ent became involved 
and started talking about introducing some type of legislation 
which would prohibit the transportation of cigarettes in this 
fashion. 

The same situation now prevails in the Western states . 
Mr. Sheehan stated that the Tax Commission has been looking 
into this problem for as long as two years. During their in­
vestigation, they found that sister states prinarily in the 
Pacific Northwest were experiencing difficulties with the sale 
of unstamped cigarettes on Indian reservations. Unstamped cig-
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were being shipped from Oregon into Washington for sale on Indian 
reservations. The State of Oregon has extended that their lost 
revenue is approximately $16,000,000 per year. 

Ile expl~ined that there were no such sales of unstamped 
cig~rettes in ~evada up until 10 months ago~ The early development 
of this legislation was not started then, and it would have been 
started if there was an Indian probl0m or not .. He also explained 
that there is an Indian retailer on a~ Indian reservation,who 
is buying cigarettes, he believes, from the State of Oregon. Because 
Oregon must report to Nevada the quantity of cigarettes shipped 
the Tax Commission figures a loss of $62,000 in the last 10 months. 

The purpose of the bill is two fold. One, an effort of 
cooperation between 11 Western states to pass reciprocal legisla­
tion so that cigarettes do not flow freely between the various 
states, and two, it provides the State with some conviscation 
powers. The practical operation of this bill provides that peace 
officers, service agents of the Tax Commission, highway patrolMen 
have the authority to conviscate what has been defined as contra­
ban cigarettes, cigarettes which are in the possession or destined 
to an individual who is not authorized by this State to possess 
unstamped cigarettes. 

Mr. Sheehan did not feel that this could be considered an 
intrusion on Indian rights of commerce on the reservation where 
he is authorized by the Indian authorities to do corrunerce which 
are rights quar~nteed by federal law. !!e furthGr cxplain2d why 
he thought that the committee should not have serious concern about 
this bill because it has been characterized as an"Indian" bill. 
Applying himself to the only known cigarette shop in :;evada, he 
commented the case involved $62,000 worth of ta:.::es on unstamped 
cigarettes have been sold in a relatively s~all area which places 
that individual in an unfair favorable competitive position with 
surrounding merchants. It erodes the tax structure and takes away 
dollars from the coffers of the State. It opens the door to other 
commodities that could be sold on the reservation. 

He added that after discussion with the wholesale tabacco 
industry in Nevad~ and they were in suoport of this bill because, 
of course, they do wish to protect their own markets. '!'he bill also 
provides that Nevada wholesalers will not ship unstarnoed cigarettes 
into another State. The muscle placed in the bill is the convisca­
tion power of contraband cigarettes destined to an individual who 
is not authorized to possess unstamoed cigarettes. 

Mr. Sheehan explained to the committee "constructive pos­
session" and that other members outside the reservation in an 
effort to save money purchased the ciqarettes from the shop but 
do not enjoy the privileges extended to the Indians on the reserva­
tion and had these cigarettes conviscated by the Tax Cow~ission. 
Mr. McNeel questioned what charges were brought upon these people, 
and Mr; Sheehan explained that it is a gross misdemeanor • 

Chairman May questioned the intent of lines 14, 15, &16 
that states that "the tax commission, its aqents, sheriffs within 
their respective counties and all other peace officers of the 
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State _of Nevada shall seize any contrahand cigarettes found or 
located in the State of Nevada. ~r. Sheehan explained that it is 
an old provision whereby the federal government stated th.:-tt the 
State can only have jurisdiction over the Indian lands which 
have been elected by the Tribe to fall under state jurisdiction. 
If not, federal law would prevail. 

Chairman ~1ay noted that in Section 12, · line 43, the amount 
of cigarettes of wholesale value in possession has been increased 
from $1,000 to $10,000, and Mr. Sheehan explained that most whole­
sale dealers have substantially more than that amount. Mr. Smalley 
wondered if ~r. Sheehan would have any objection to adding a Section 
24 amendment. ( copy of amendnent is included in the memorandum 
attached as testimony for Mr. Joe Braswell) Mr. Sheehad had no 
objection because he interpreted SB 364 as an infringment on any 
rights of Indians organized under the Indian Organization nor 
impose on any activities of Indians under NRS 41.430. He did feel 
from a draftsman's point of view that the amendment would be ob­
jectionable because it refers to statutes that are federal laws 
and the federal laws would prevail. 

Mr. Bremner questioned if the $62,000 was anticipated to 
ao up and was answered in the afirnative. Mr. Sheehan added the 
reason would be more people bP-coninq involved. He also corcmented 
that he did not know that the cigarettes were b9ing warehoused and 
inventoried in ~evada and being exported to other states which 
would constitute a breach of faith on Nevada's part with sister 

and are qoinq through introducinq this sarae type of legisla-
tion. 

Mr. Melvin Thom, Chairman of the Walker River Paiute 
Tribe stated that SB 364 was aimed at Indian reservations and 
the Indian operator o~ a smoke shop located in Schurz, Nevada. 
Mr •. Thom believed that there was alot of conjecture in ~1r. Sheehan' s 
testimony in regard to the purpose of the bill, the idea that other 
businesses might be in operation because of the sale of the ciga~ 
rettes, and the dollar aMount of lost tax revenue. 

He further testified that nothing could be served by this 
piece of legislation accept alot of haggling between the Indians 
of Nevada and the State of Nevada. It would lead to confrontation 
such as legal action and will not provide for better harMony between 
Indians and the State of Nevada. I added that there may be a con­
stitutionality question raised in regard to this law and directed 
the committee's attention to a copy of a legal opinion from 
Mr. Daniel H. Isreal, attorney for the Walker River Paiute Tribe. 
Mr. Thorn further commented that it was brought out in ~1r. Sheeh:'l".'.~s 
testimony and testimony presented to the Senate Taxation Cornmitt~e 
that this bill contains no reference to Indians and people were 
lead to believe that it was only a bill for regulation of cigarettes. 
He felt that if it effects Indians and is directed toward them then 
it should state such in the bill. If it doesn't, it is unfair to 
the public and to Indian people. The bill would be a form of har­
rassment in the conviscation authority and this would not be desir -
able to the tribe. 
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In ref':!r""nce to the revenue lo"~. •~~. Thom felt this 
was n~t the·issu0, ~nd he also felt that ~he amount has been 
grcntly exaggerated and if it were correct it wou:~ not be 
anough to pay ~or th~ type of policin0 this bill would call for. 
It.would also cause damage to the integrity of Indian tribes and 
Indian individuals, however, he still felt that the revenue loss 
was not the issue; the issue was that Indian people have the 
right to live in dignity just as people of th~ State of Nevada 
have the right. .Most Indian tribes are governed by federal law. 
Mr. Thom sited cases such Davis v. Warden, Narren Trading Post 
Co. v. Arizona Tax Commission, ~cClanahan v. Arizona State Tax 
Commission, and cases in other states such as Georgia which state 
that Indian tribes have the same rights or more so than the State. 
He commented that Indians intend to build on this; they are just 
recently becoming aware of such rights. He thought that rather 
than adding anything to the bill that the bill be indefinitely 
postponed by the committee because no good can come of it. 

Mr. Fry questioned the type of confrontation that would 
be encountered, and Mr. Thom commented that there could be legal 
action or people travelling through Schurz might be stopped and 
charged with a gross misdemeanor which would not make for good 
public relations for the town •. 

Mr. Smalley pointed out that the tribes are like cities 
and towns and a tax could be imposed by the tribe to cread revenue. 

Mr. Joe Braswell, private citizen, spoke in opposition 
to this measure. He didn't wish to speak in relation to the 
situation at Schurz, but to the erosion of rights of Indian people. 
He diatributed copies of his prepared statement but did not think 
it was necessary to read it verbatim. Although 11e did wish to 
make some pertinent remarks. He c0ni.mented on ~·1r. Sheehan' s remark 
that it would be superfluous to take into consideration the pro­
posed amendment and, therefore, ~lRS 372.265 is already suoerfluous 
because it does not make specific provision of the exemption of 
sales and use tax which the state has prohibited from taxing under 
the constitution and laws of the United States. He believed that 
the Tax Commission, on the basis of this statute, made a policy 
statement stating that a sale made from a retailers place of 
business located within the outer limits of an Indian reservation 
shall be exempt from a sales tax. It is still in the same catagory 
as a sales tax. (Mr. Braswell's testimony is attached at #1) 
He added that the amendment would not encroach on the rights of 
the State in any way, but does provide that the State of Nevada 
recognize the inherent rights of Indians guaranteed to them by 
the Nevada Constitution and the Constitution of the United States. 

He also sited in Section 8,line 19-21 the intent would 
make alot of people who travel out of state on business for a 
considerable length of time guilty of a gross misdemeanor because 
the statute makes no as to the quantity of cigarettes to be in 
possession without a Nevada tax stamp on it. 

Mr. Raymond Yowell, Executive Board Chairman of the Nevada 
Inter-Tribal Council, spoke in opposition to this measure. He wished 

dmayabb
Assembly



• 

• 

TAXATION COM:1ITTEE MINUTES 
MEETING OF APRIL 12, 1973 Page 5 

. to support the statements of Mr. Thom and ~·1r. Braswell. '.·1r. Yowell 
stated that he felt the only body that has the authority to regu-
late taxes on the reservation or to change the statute is the Congress 
of the United States. He concurred with the point brouqht out by 
Mr. Smalley concerhing the tribes establishing taxes on these cigar­
ettes to provide revenue for themselves. The tribes are a separate 
unit and are able to impose taxes the same as states and cities 
which can not interfere with imposition of taxes· in their separate 
entities. He, too, felt that that right has always been there, but 
Indian people are just becoming aware of such rig~ts.and venture 
into different businesses. Indian tribes see industrial development 
and economic development as a means of hQlping Indian people on the 
reservation, w~o now have a very high rate of unemployment, raise 
the standard of living. Economic development has been one of the 
goals of the Inter-Tribal Council. 

Mr. Warren Ermn., resident of Schurz and investigator for the 
I.T.C., also spoke in opposition to this measure. He comr1ented that 
the soveriegnty points ~ave been adequately presented. He explained 
that a similar problem was encountered during the period of tugboats 
being used for interstate commerce. The taxes began to impair with 
interstate commerce so much that they were finally declared uncon­
stitutional. This leqislation, even thouqh it does not mention Indians, 
was specifically designed to interupt the- econo~ic development and 
the programs of Indians. He also felt that '1r. Sheehan commented 
that other items mav be taxed in the future and t~is mav be feasible. 
Any rnunicipalitv th;t is considered a soveriegn should~~ able to 
tax. Th~ State or Nevctdct does this. He stated that as the reserva­
tions start growing and becoming aware of the revenue that can be 
derived from taxation more itens will be included. 

In relation to the cigarette tax, reciprocal agreements are 
held between other states and it might be wise to establish such 
agreements between the State of Nevada and the Indian tribes. Also 
there are many utilities that run across the reservations, and if 
a reciprocal agreement could be _established whereby the money would 
be returned to the tribe would be a very good step in the right direc­
tion. These utilities are presently providing no revenue to the 
tribes although they have crossed the reservations for many many years. 
He further pointed out that on nearly all of the reservations in 
Nevada, 95% of commodities that are purchased are bought off the 
reservations. A reciprocal agreement could be established here also 
so that the sales tax that is charged on these items that are used 
on the reservation could be used as a use tax to provide revenue. 
He doubts, however, that the Tax Commission would establish such 
agreements. ~r. Ernm felt that the ultimate issue was state interfer­
ence with Indian tribes. 

Mr. May questioned who the owner of the sho9 was, and Mr. Emm 
explained that Mr. Steve King is leasing the premises from the 
tribe. The land is held in trust by the U.S. government for the 
tribe. He pays a rental and the tribe is proposing to make a tax 
on these cigarettes. 

It was decided to temporarily suspend testimony of this 
measure - d return for a five minute rebuttal on each side. 
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S,TR 15 Discussion 

SUMMARY - Proposes constitutional amendment to permit 
assessmen~ of owner-occupied dwellings and land at 
lower rate. 

250 

This measure was discussed previously with a light cor.unittee antl 
unsuccessful motions were made to Do Pass and Indefinitely Postpone 
this measure. 

Mr. Bob Warren, Nevada ~unicipal Association, reported 
to the committee that he had done a telephone poll of the four 
larger cities in ~evada and they wished for him to relate that 
they were concerned with providing the Legislature to loi-1er the 
tax rate. They felt that it could add to the deductions taking 
place on the cities revenues and it might further erode the power 
to provide services to them. 

Mr. Demers made a motion to "TE'!PORARILY SUSPE11rn THE RULES OF THE 
c&fr.TiTTffi•. 
Mr. Smalley seconded the motion. 
The motion was carried unanimously. 

Mr. Smalley made a motion to "INDEFINI'T'ELY POSTPO~JE SJR 15". 
Mr. Bremner seconden the motio~. 
Voting results were as follows: 

Voting~ 

Smalley, Bremne~ 
Craddock, May 

The motion failed. 

Votin<:r Nay 

Demers, '!C"'!e-el 
Fry,Broadbent, H'!':f 

Mr. Demers made a motion to" DO PASS SJR lt;". 
Mr. :,1cNeel se':'rnded the motion. 
Voting results were as follo•.:s: 

Voting Yea 

Huff, Demers, McNee.l 
Broadbent, Fry, Craddock 

The motio~ was carried. 

May 
Smalley 

Not Voting 

Bremner 

Mr. Smalley made a motion to "INDEFINITELY POSTPOtJE AJR 34". 
Mr. Craddock seconded the motion. 
Voting results are as follows: 

Voting Yea 

Bremner, Craddock 
Fry, May, Smalley 

The motion was carried. 

Voting Nay 

Huff, Demers, Broadbent 
McNeel 
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SUMMARY - Imposes excise taxes and a use tax to augment 
the State ITighway Fund. 

25l 

Mr. Grant'Bastian, Ilevada Highway Department, spoke in 
favor of this measure. He exolained that it primarily would just 
make it automatic that any of the federal gas or special use taxes 
our abolished for any reason then the State would pick them up 
in the ::Tevada Highway trust fund. He did have a question as to 
whether Congress would release these funds but regardless the 
state would be impounded. He also explained that an administrative 
bill on the Highway act would provide more money. 30 states are 
donor states. Mr. Demers questioned if we receive the same por­
tion a~ is paid, and Mr. Bastian explained that it is about even. 

Mr. Demers made a motion to "DO PASS SB 396". 
Mr. Bremner seconded the motion. 
The motion was carried unanimously. 

Dr. Broadbent made a motion to "RECONSIDER AJR 34", vd thdrew the 
motion. 

AJR 27 Discussion 

SUMr-ll\RY - Proposes to amend the Nevada constitution to 
restrict the power of the legislature to tax property 
in excess of 35 percent of its current market value or 
appraisal vuluc. 

~r. Demers explained to the conmittee that he felt the 
largest investment a person makes during his lifetime is the pur­
chase of his home. This bill would provide meaningful reform in 
the tax structure of the State without giving an exemption and is 
similar to SJR 15. This bill sets tne limitation at 35%. Previous 
testimony has been heard on this measure. ~,1r. Der.i.ers stated that 
an amendment to include -just the "owner occupied dwellings" language 
in SJR 15 to AJR 27 would be satisfactory. 

Mr. Huff made a motion to "DO PASS AS ;\..'1ENDED AJR 27". 
Mr. Demers seconded the motion. 
Discussion: 

Mr. Craddock felt that since constitutional limitation 
is often trying to be removed and this limitation should 
not be put on, but Mr. Demers explained that there is 
a hipocritical situation in the State Constitution and 
this would correct it. 

Voting results are as follows: 

Votine Yea 

May, Demers, Bremner 
Broadbent, McNeel 

Votinq Nay 

Smalley, Fry, 
Craddock 

The motion was carried and Mr. Demers was directed to obtain 
the amendment. 
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Mr. Smalley made a motion to "CONSIDER VOTING FOR SJR 9". 
Mr. McNeel seconded the motion • 
Voting results were as follows: 

Voting Yea 

Broadbent, Craddock 
McNeel, May, Smalley 
Huff, Demers 

The motion carried. 

Voting Nay 

Bremner, Fry 

Dr. Broadbent made a motion to "INDEFINITELY POSTPONE SJR 9". 
Mr. Craddock seconded the motion, but withdrew his second. 
Mr. Fry then seconded the motion. 
Voting results were as follows: 

Voting Nay 

252 

Voting Yea 

Fry, Broadbent Bremner, May, Demers, 
McNeel, Craddock, Huff 
Smalley 

The motion failed. 

Mr. McNeel made a motion to "DO PASS SJR 9". 
Mr. Craddock seconded the motion. 
Voting results were as follows: 

Voting Yea 

McNeel, Smalley 
Huff, Craddock 

The motion failed 

Voting Nay Not Voting 

Bremner, Demers May 
Broadbent 

Absent 

Fry 

Mr. Bremner moved to return under the committee rules; committee 
concurred. ------- - -----------

Mr. Sheehan stated that this bill was not introduced to 
prohibit any Indian tribe from imposing a tax and does not effect 
any of the rights of Indians on the reservations. He stated that 
as long as he is in the Tax Commission under this act no provi­
sions will be made to enter into the reservations to enforce any 
provisions of this act. The operative portion of this bill is off 
the Indian land and reservations and is directed solely to property 
of the State of Nevada which is not on an Indian reservations. 

Dr. Broadbent wondered where the cigarettes stamps are 
afixed, and Mr. Sheehan explained that the wholesaler stamps the 
cigarettes and then delivers them to the retailers. Only th~ 
wholesalers are authorized to purchase from the manufacturers~ 

Mr. Thom spoke briefly in rebuttal to Mr. Sheehan's remarks 
and called upon the committee to Indefinitely Postpone SB 364. 
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253 
However, he added that and amendment be added to prevent inter­
ference from the State into Indian trade. The amendment would 
be attached to the end of :1r. Braswell' s propose0 amendment to 
read as follows: 

Delete the 11
." and insert following ~ms 41. 4 30: 

This act will in no way interfer with or restrict 
trade with Indians or Indian tribes." 

Mr. Sheehan proposed adding "on Indian reservations", but 
Mr. Emm.felt that this would create a boycotting effect. 

Chairman ~1ay indicated to the committee that he had 
received a letter from the· ~-1ason Valley Organization at Yerington 
expressing support of this measure. 

Mr. McNeel made a motion to "I"!'JDEFI1'JITELY POSTP0?1E SB 364". 
Mr. Huff seconded the motion. 
Discussion: 

Dr. Broadbent stated that he does have compassion 
for the Tax Commission because they are charged 
with the responsibility of protecting the people 
of the State. He doesn't feel the committee will 
be acting in favor of the honest retailers around 
the reservations. 

Mr. Craddock made a motion to "AMEND MR. :1IC"1EEL 'S ~10T1=0-:-1 TO 
!NDEFitJITELY PiJSTPO~·JE 1\."·ID 2\.DD TII1\T I~ o,-. 

..I.J•., 

AT TUESDAY'S, APRIL 17th, :'1EETI-~-1c::-~-. -,,----------------

Mr. Fry seconded the motion. -
The motion was carried unanimously. 

AB 877 Discussion 
, 

SUMM.."1\RY - Provides county option tax on sand and gravel 
operations. 

Chairman May indicated to the committee that this mea­
sure would provide a county option tax on sand and gravel opera­
tions, and it was of primary interest in Lyon County. It would 
take six votes to re-consider this measure. ~1r. Leroy Ward spoke 
in support and wanted the.committee to reconsider. 

Mr. Huff indicated that he had been contacted by many 
people who f~lt that if this measure was successful it could put 
them out of business. It was decided to not re-consider this 
measure. 

Mr. McNeel made a motion to adjourn. 
Mr. Bremner seconded the motion. 
The motion carried unanimously. 

The meeting was adjourned at 9:40 a.m • 

Respectfully su..½mitted, 

~ 
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TO: The Honorable Paul W. May, Chairman, and Members of the Assenbly 
Committee on Taxation 

FROM: Joe Braswell 

SUBJECT: SB 364 

It is requested that SB 364 be amended by adding a new section, to be numbered 
section 24, to begin on page 6, line 4, to read as follows: 

''Nothing in this act shall be construed to abridge the rights 
of any Indian, individual or tribe, or to infringe upon the 
sovereignty of any Indian tribe, organized under the Indian 
Reorganization Act (25 U.S.C. § 476 et. seq.), and the State 
of Nevada has not assumed civil and criminal jurisdiction over 
such tribe as provided for in NRS 41.430." 

This amendment is requested upon the following bases: 

The Act of Congress (1861) Organizing the Territory of Nevada provides, "That nothing 
, in this act contained shall be construed to impair the rights of person or property 

now pertaining to the Indians in said Territory, so long as such rights shall remain 
unextinguished by treaty between the United States and such Indians, or to include 
any territory which, by treaty with any In<lian tribe. is not~ without the consent of 
said tribe, to be included within the territorial limits or jurisdiction of any State 
or Terriroty; ••. 11

• 

The Nevada Constitution, in Article 17, Section 1, says, "That no inconvenience 
may arise by reason of a change from a Territorial to a permanent ~t!:.te Government, 
it is declared that all rights, actions, prosecutions, judgements_[,_/ Claims and 
Contracts, as well of individuals, as of bodies corporate, including counties, towns 
and cities, shall continue as if no change had taken place; •.•• ". 

I submit that the sovereign rights, of those tribes who remain under federal and 
tribal jurisdiction, have never been ex~inguished by treaty with the United States 
nor by act of Congress. I further submit that these tribal rights are guaranteed 
under Article 17 of the Constitution of the State of Nevada. 

Also, there have been numerous court decisions which have upheld the inherent 
sovereignty of Indian tribes. Among these are the following: 

Iron Crow v. Oglala Sioux Tribe of Pine Ridge Reservation, S.D., C.A. S.D. 1956, 
231 F. 2d 89. 

The courts have also held that full powers of internal sove~eignty are vested in an 
Indian tribe as duly constituted organs of government subject only to limitation by 
treaty or express legislation by Congress. Barnes v. U.S., D.C. Mont. 1962, 205 F. 
Supp. 97 • 

It has also been judicially determined that the power to levy taxes is an inherent 
attribute of tribal sovereignty continuing until withdrawn or limited by treaty or 
act of Congress. It has been further held that an Indian tribe had capacity to sue 
in federal district court for collection of tax validly imposed on non members. 



• 

• 

t-lliMORANDUM 

Page 2 

SB 364 

255 

Oglala Sioux Tribe of Pine Ridge Reservation, S.D.V. Barta, D.C.S.D. i956, 146 F. 
Supp. 917. 

It has also been held that until an Indian tribe would elect to place themselves 
under operation of state statutes under which state agreed to assume jurisdiction 
of civil causes and criminal offenses or until Legislature would unconditionally 
assume jurisdiction therein as authorized by federal statute, state courts could 
have no jurisdiction over Indians living on reservation beyond that expressly granted 
by Congress. State ex rel. Adams v. Superior Court for Okanogan County, Juvenile 
Court Session, Wash. 1960, 356 P. 2d 985, 57 Wash. 2d 181. 

In October, 1972, the U. S. District Court, Southern District of California, in the 
case of the Quechan Tribe of Indians, Yuma, Arizona v. Raymond Rowe, .Sheriff of 
Imperial County and certain of his staff, civil no. 72-56-GT, found in favor of the 
tribe. In the decision, the court cited 18 U.S.C. § 1152 which provides that federal 
criminal laws apply to Indian lands except where otherwise expressly provided by 

, law. The decision also contained the statement, "If Congress has given the Indians 
authority to enact certain laws, and those laws conflict with state laws, the Indian 
laws prevail." The decision also stated, "The Supreme Court recognized that state 
laws which coufllct with valid federal laws or Indian laws vaiidly adopted pnrsttant 
to federal statutes, treaties, or agreements are unenforceable." 

It is submitted that the proposed statute, SB 364, if not amended, could be challenged 
on the basis of infringement of tribal sovereignty, should enforcenent be attempted 
on Indian lands under total jurisdiction of the tribe and the federal government. An 
opinion from the Field Solicitor of the Bureau of Indian Affairs says, "States may 
not impose taxes on sales made to Indians on reservations as Congress has broadly 
occupied the field of trading with Indians on reservations by all-inclusive regulations 
and statutes. Warren Trading Post Co. v. Arizona Tax Commission, 380 U.S. 685 (1965); 
Solicitor's Opinion, 58 I.D. 562 (1943); Solicitor's Opinion 57 I.D. 124 (1940); 
Federal Indian Law, pp. 867-873. ..... 

NRS 372.265 provides for exemption of sales and use taxes which the state is 
prohibited from taxing under the Constitution or laws of the United States. It is 
assumed that this statute is the basis for the policy adopted by the Nevada Tax 
Commission on May 4, 1971, "A sale made from the retailer's place of business located 
within the outer limits of an Indian reservation shall be exempt from sales tax." 
It is submitted that the same Constitutional and U. S. scatutory provisions would be 
applicable to the cigarette tax statute, as it relates to Indian reservations. 

There is also a question of consitutionality under the U. S. Constitution. Article 1, 
Section 8 provides that Congress shall regulate commerce with Indian tribes, as well 
as between states. Application of the proposed statute to interfere with trade on a 
reservation under federal and tribal jurisdiction, or to interfere with interstate 
shipment of connnodities from outside Nevada to such reservation, would appear to be a 
violation of the constitutional prerogatives of Congress and the rights of the Indians 
residing on such reservation. 



.., 

• 

-

• 

MEMORANDUM 

Page 3 

SB 364 

256 

I wish to make it clear that this proposed amendment to this bill in no way encroache 
on the right of the State of Nevada to make any enforcement efforts off tribal trust 
land not under State jurisdiction. rt offers no protection to any non-Indian who 
lives off the reservations involved, and I can see no way in which it could prove 
detrLuental to the best interest of the State. What it does is acknowledge that the 
State of Nevada recognizes the inherent rights of Indians, which I submit are 
guaranteed to them under both the Nevada Constitution and the Constitution of the 
United States. 

In closing I would like to also point out that one section of the bill is going to 
make law breakers out of a large number of people. Section 8 ort paga 2, beginning 
on line 19, if it is applied to the letter ·of the law, says that if I purchase a 
pack of cigarettes, while on one of my frequent out of state business trips, and 
bring them with me on my return to Nevada, I am guilty of a gross misdemeanor. Out 
of state tourists who bring their own cigarettes with them when they come to Nevada 
would also be guilty of a violation. I do not believe this to be th: intent of the 
law, but that is what it says. 

--
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David H. Getches 
Deputy DirectOf' 
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Native American Rights Fund 
1506 Broadway• Boulder, Colorado 80302 • (303) 447-8760 

Assemblyman Paul Maye 
Assembly Tax Committee 
Legislative Building 
Carson City, Nevada 

Dear Assemblyman Maye: 

2 April 1973 

Senator Melan Brown of the Senate Tax Committee 
and I discussed Senate Bill No. 364 by telephone today. 
I represent the Walker River Paiute Tribe in Nevada and 
understand that Senate Bill No. 364 if passed, would 
have the effect of imposing a state cigarette tax on 
cigarettes sold on the Walker River Paiute Reservation. 
I suggested to Senator Brown that traditional Indian tax 
law prohibited states from imposing any tax on transactions 
taking place within an Indian reservation. I indicated to 
him that that principle had bee!'l reaffirmed last t-1eek by 
the United States Supreme Court in Mcclanahan v. Arizona 
State Tax Commission. 

At Senator Brown's suggestion, I am enclosing for 
your review a copy of the United States Supreme Court 
Opinion in Mcclanahan v. Arizona State Tax Commission. 
My analysis of that recent opinion indicates that the 
attempt to tax cigarettes on Indian reservations by the 
state of Nevada,as proposed by Senate Bill No. 364, is 
constitutionally impermissible. 

If you have any questions about this matter, 
please feel free to contact me. 

DHI/mcp 

Enclosure 

Sincerely, 

~/~_y· 
Daniel H. Israel 

OfCounw,I 
Reid Peyton Chambers 
VmeDelona Thomas2&7 
W,Hhtnaton Ofhceo 
1n2 N Street. N.W. 
Washington. D.C 20036 
(202) 785-4166 

Staff Attorney 
l.Graerne Bell Ill 
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Mr. Steve King 
P.O. Box 67 

ROBERT 0. STITSER, LTD. 
ATTORNCY AT LAW 

575 MILL STREET 

RENO, NE:VAOA 89502 

1°1:Ll;PHON!: 323-5095 

April 10, 1973 

Walker River Indian Reservation 
, ·. · ·· Schurz, Nevada 89427 
j ; . ~ . \· . 

. _ ':\ 

. .. 
;, 

., ~ . . 
'I 

. ' 
·-,1• :, '• -· 

·-. . ~- . 

. . ·; ... 

-. ,, 

Re: Legal opinion as to the right of the State 
of Nevada to tax products sold in your sto~e 
on the Walker River Indian Reservation, 
including without limitation, cigarettes 

~ ·- ~ This will confirm the reauest you made of me to give you a legal 09i~icn ·;: > .as· to the right of the State of Hevada to tax the products sold in •.•cu1..-
:A ;· s·o-.... 1· --lud.: -- c.; -""'-e"-..,_~,... ,...,... •~ +-~--,. ~·'"""""' ..,ri ~~ ..; ""',,4.; T,..; ,..:,,,~ 1 
_,_ •. -~:: ~ -~~-~:-. "'"' -'-"':I -'-'::1'-'-'- :..i..-,-J, v.:.. .............. .l'- .... ... ~ ...................................... . 

:.:::_>, .. } F,i.rst,,-this opinion is given on the following premises: 

. -~ '. . .: .·~ ~.:.... .. •. . . -~: . .~/; 

You are an Indian of a Federally recognized Tribe who co:ie.uct.s 
your business and makes your income entirely within the 
boundaries of the Walker River Indian Reservation • ... , ... .,,,. . ·, ;(tt, ~\ :·;-}] r;~i~ f H: :~~::~~;:~~~u n~~l~ r~: ~0 ~Is ~:r~~ tf ~~ ;~~~~ef o~-~~~~gh 

-:,.>:t.-i , F~rst ;" the Nevada Supreme Court on August 15, 1972, upheld the cons ti -':~.1-
·11 ""' .,, : tional · validity of N. R. S. 41. 430 relating to the assumption of Feder a: 
,r.>:i•-~ ·: Public Law 2 80, er irninal and civil jurisdiction over Indians and thei=­
-~,·~•-,.':activities on Indian Reservations located in Nevada. 

Davis v. Warden, Nevada State Prison, 
No. 6745, Nevada Supreme Court, August 
15, 1972. 

. . . . ·>.; ..... 

··* l,L ,. .• 
:_; .-- J 

. . ~ ; .: 
,.,. ; /-, · The Davis case held that the Governor of the State of Nevada could 
:\~\~~ properly exclude certain Indian Reservations from the State's jurisdictio~ 
·:;'·;>_ .. The Davis case concerned specifically the Pyramid Lake Paiute Indian >·~·\. Reservation, but, the Bureau of Indian Affairs has informed me by __ their_ :.::.' .> .. {;.. .. ;-• - . •' , .. 

.,,,... . • . i. ' . . ... _,. ,. . , - .. 
• - • t -~ .... - • ;..,•'1 ,•' • • _.,_,:·:_·,••,:•I·.,•· ,•, ._-••; <~-~ ;:r,;--: . t ~ /~!-,1. ,, ·, ~ 
:•,~.-t~••11• •,~fj.f ~ '• •••- ;;> ••• .. I•:.':.•.:.-.-~_.;' .. 
. · .. ~., _... .{'). ~, -:• .. ·~. . . ·,-~j"4 - . ... ... ........... ~ ·-·.. . .... ,. 

, •. r . • If,-' • .. • '"\ •••· . '·-'• 

:··._:·_:,~::f;)~~~··t::.'.(;1,'-,, .:·-~·-1-:. :~-~---~~ .. < -~;: . -.··-~·:_:· .. 
... 
'• I 



- - ,. ' • :4-

,._ .. 
"· 

•to•• I 

' 

. · · 239 
• ' ·Jetter of July 26, 1972, that other Reservation were excluded fro~ 

~~·:.: State jurisdiction, .including the Walker Ri•Jcr Paiute Indian Rcscrva::i:~:-

•
' ;~· on which you reside and on which your business is located. Therefor~, 

_ ··:_ the State of Nevada.has no criminal or civil jurisdiction over the 
.' · · ·-· Indians or their activities within the t·lalker River Paiute Indian 
'·,. · ;-. · Reservation, absent the specific consent of the Walker River Paiute 
--.-: 1 : Tribal Council to allow such jurisdiction. 

•,-.. 

,.. 

~-·1 

Secondly, in 1968, the United States Congress passed what is known as 
the "Indian Dill of Rights Act". 

25 u.s.c. §§ 1301, et seq. 

. . . ~·: .. 
· This, Federal Act, t·:hich !)re-empts all State legislation following the 
1968 date of its cnactrrcnt, specifies that no State that has not alrea-.:i~: 
assumed jurisdiction over Indians and their activities upon an Indian 
Reservation can now assume such civil or criminal jurisdiction withou~ 
the ~pecific consent of the governing body of the Tribe involved. 

, .. . . ~ .... 

. 
~--: - , _ 25 u.s.c. §§ 1321, 1322 . 
..... 
;. ~ .-~ . :~; ':·•· _-. . 
· , . · '•, , ·This .,includes taxation • 
• . :... : ,:. ~·-. ' ! ,.. 

·~·.· ,'. _ 
1It is, my understanding that the Walker River Paiute Tribal Council has 

"~''·.~:·,not given the State of Nevada the necessary consent to allow them -to 
,. assert any jurisdiction over the Indians or their activities en tha 
-~$ .. 

:...- ,. A·, Walker River Indian Reservaticn. 

\.,~.-.~ Finally, the United States Supreme Court has just very strongly re-
... ~~~ f-:.L ·:.•_:~asserted the strong rule of la,v that Indians and their activities sl1c.J_l . ... . . •.,; ~ ~ . 

.. ... ; ··,·be free fr-om State taxation. 
,,, , ... ;-~. ·:. ,t :,.. ... • ' _,, .--

,. ::
1

:_.::~: y':-.·;_ ·\.~ .· McClanahan v. A~izona State Tax Commission, 

.A:,. t, ;:~:.~)'{· ~~~r~:-834, I-larch 27, 1973, U.S. Supreme 

\ ~-. -~--'_t:~~~ ·~·.:•1~ .. ~· .;~~- ... 

. . :_<-!i,l'.T.herefore, Mr. King, is the Nevada Legislature passes the taxation bi:.:. 
·•t:·2{t\~lo.: ~~ ~64, which ~/OU have desc~ibed to me, I would suggest ~hat we ::2-.l-:: 
~- . • · 01 :-r;' a sui.t; 1.n the Federal Court against the State of Nevada and its Tax 
/:;~<:·/\~~Commission and move for sum."Tlary judgment together with the appropriat,::; 
· .. <:: /1! :•:_:~,documentation and assess costs and fees against the State of N'evadc:. a:-::: 
.~·:]':;:,·,.hold their new taxation law invalid as to your situation. _ ,;· .. _ 
~~ t!'; .. , .. · ·:-;::. ;~: ~·. · ... :· . 
~-:1:.;-·:· _of·: course, if the State has the audacity to come onto your property a~ci 
~ .L·· t_:'-,i. harra:s·s you or seize or attempt to seize any of your property, then, j_ t 

;.:; -~ .. :,may very well be that you would have an excellent claim under the Federa-;_ 
:.:/.if: C

0
ivil., Rights Acts such as: . > , _'}'-!~. ~, :; ./. ?tr:?;,_\~ 42. o.s.c. §1983. ·::: • _ :·~ r:.;>·t 

:,.! ·)/. :; .. In th'e latter event, you would have substantial claims for both punati v-2 l4if'-•al)d compensatory damages, however, I think you should tell the. State, 

:::,)f }T:{ .. · ---- ;'. ·_/- ... :_ .,· .. 
1,t :. _ ... ~ ~ .. _ ,. -~ ,:;l -: ., ; ....... r•• .•• ~ ·. -

. ,. . • : ! • .. ,:,· .. ' ~ 1 . •: . ·, ·, ~ .. ,r . , . .. . ' •· 
I 'p ·.. ' \,. . . ---i •l\ii . .:i. 2 . t • • • • . • • • ' 

••, • , • •" t •, ' - .. •:• • ..:i .•~ • .. "' • •,·i :,,:• '• ~ .••._:•. : -.. I .._ • .. </i .~l•j-·+I'··••.__:~~~----, j•:. ~' '• .;,~••.'.~lt•<a . .,I",- ~-••,>:._-. ~.i..!:,L~~·r•;"'~- \•,--, •. ~i'"... .._. .. .... _ .. _ 
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,•:,, author·i ties· who would be 
action that they may take 
outlined in this letter, 

involved 
of the 

so that 
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well in advance of any precipitous 
consequences of their action, as 
there will be no question that the•: 

didn '.t: fully understa~d your rights before they took such action. 
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ASSEMBLY 

AGENDA FOR COMMITTEE ON TAXATION ----------------
Date APRIL J.:2,, 1973 Time 8 :00 a.m. Room 222 --------

Bills or Resolutions 
to be considered Subject 

Counsel 
requested* 

SJR 15 

• AJR 34 

,; AJR 27 

AB 931 

-

• 

• 

SUMMARY: 

Proposes constitutional amendment to permit 
assessment of owner-occupied dwellings and 
land at lower rate. 

. 
Proposes constitutional amendment to 
allow legislature to exempt any personal 
property from taxation. 

Proposes to amend the Nevada Constitution 
to restrict the power of the Legislature to 
tax property in excess of 35 percent of its 
current market value of appraisal value. 

Provides for submission at next general elec­
tion of question proposing amendment to exclude 
equity value offered as trade-in on another motor 
vehicle from definition in sales and use taxes 
and local school support tax • 

*Please do not ask for counsel unless necessary. 



J\SSEi-rnLY 262 
AGENDA FOR COZ.1MITTEE ON TAXATION ----------------
Date 'APR:l'L 12, 1973 Time 8: 00 a.rn. Room 222 • -------

Bills or Resolutions 
to be considered 

«...' I - ,>c 

,,,1/>sn 364 

--

• 

Subject 

SUMMARY: 

Revises statutes governing distribution 
and taxation of cigarettes. 

*Please do not ask for counsel unless ne_cessary. 

Counsel 
reauested* 




