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Senate

FEDERAL, STATE AND LOCAL GOVERHMENTS COMMITTEE

Minutes of Meeting -~ February 5, 1971

The sixth meeting of the Committee on Federal, 3State and
Local Governments was held on February 5, 1971,

Commlttee members present: James I. Gilbson
Warren L, Monroe
Carl F., Dodge
lee Walker
Stan Drakulich
Coe Swobe

Alsc present weret

Howard Barrett, State Budget Director

George Zappettinl, State Forester

Russ MeDonald, Legilslative Counsel Bureau

Al Seeliger, Executive 3ecretary of the Nevada 3chool Trustees
Frocter Hug, Senator

Chairman Gibson called the meeting to order at 11:30 AWM,
Several bllls were before the commlittee for consideration,

Sp-£8 Amends Local Jovernment Employee~Management
Relations Aot to provide procedure to stay
submission of factfinding; provides conmplew
mentary procedure concerning reemployment
of public sehool teachers.

Chairman Gibson read the prepared amendments to this pill
and the proposed wording at the present time as follows:

Page 2, delete lines 5 and § and insert: “factfinding shall
be stayed for salary matters only up to 10 days after the
adjournment of the legislature sine dile or the certification
by the State Department of Bdugation of the per pupil basie
support guarantee, whichever occurs first." Ths main dif-
ference in this wording is "for salary matters only". Senator
Dodge pointed out that most of the school districts have
agreed on thls and have deferred the natter of salaries,
whereas most of the other problems have been regolved. Mr,
Seelliger concurred with the statements made by Senator Dodge.

Chalrman Gibson read an additional change In the proposed
wording of this billl in Section 2, page 2, by deleting lines
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28 through 32 and inserting the followling language: "2 and

3 shall not apply except that prior to April 10 of each year
the teacher shall notify the board in writing on forms prow
vided by the board of their intention to agcept reemployment,
Any agreement negotliated by the recognized employee organizae
tion and the board shall become a part of the contrast of
employment betwsen the board and the teacher, The board

of trustees shall mall contracts to each teacher to be
reemployed at hls last known address. Failure on the part
of the teacher to notify the board of agoeeptance within 10
days of the date of malling shall bes conclusive evidence

that the teacher rejects the contract,® Chairman (ibson
polnted cut that because of the delay the contract may not
be negotiated until after school is ocut. Senator Dodge
suggested a further amendment that language be inserted that
the contracts would be mailed by “certified mail," which the
committee agreed to,

Senator Swobe moved to “Amend and Do Pass," seconded by
Senator Drakulich, The motion carried.

SB=-T71 Validates securities, voted and nonvoted,
‘ securlties lssued in antieipation of the
issuance of such securities and proceedings

pertaining to such securities,

Mr, McDonald appeared befors the committee to testify cone
cerning SB-7l., He stated that passage of this bill would
not only take care of the state park bonds {(again a problem
because of the double~ballot system) as well as a variety of
other lssues which the people have suthorized, but cannot be
sold, 1If this bill is passed it would authorige the sale

of bonds only at the interest rate the people voted on at
the moment., It is general in nature and would, as of the
date the governor signs the blll, validate all the proceedings
up to that point. He further stated that this wording has
been approved by the bonding counsel, and read letters
regarding this matter from Mr, Johnson and others {coples

attached).

Senator Dodge moved "Do Pass," seconded by Benator Monroe,
The motion carried.

SB-96 Conditionally authorizes board of trustees of
Washoe County School Distriet on behalf and in
name of the district to issue not to exceed
$25,000,000 of bonds for improving school
o facilities,
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Senator Hug appeared before the committee to give some backe
ground informatlion concerning 3B~26, He astated that the
Washoe County School District has not as yst held an election,
but anticipates having one in the city primaries in early

May. The purpose of this legislation is to validate the
election in the event that changes are made by the legislature
between now and when the elsctlion 1s held., They have already
delayed the bond electlon as long &% they can, but are now
badly in need of additlonal bulldings. If they ecan hold this
election on the city primarlies they feel that they will save
$35-40,000 they would have to spend in order to have a spesolal
election,

After discussion 1t was determined that any actlon would be
deferred at the present time, and Chalrman Gibson requested
Mr. MeDonald to keep the scommittee informed on this matter,

38«97 Makes changes in appeal procedure under state
purchasing act.

HMr, Howard Barrett, State Budget Diractor, spoke before the
committee at this time. He stated that last year there had
been & case where an appeal was placed against the purchasing
c¢hiefl because of a bld that she had awarded., The procedurs
presently calls for her to then review her previous actlion,
Hr, Barrett sald they feel that this is not good administra-
tive procedure and that nobody should be reviewing an action
thay previcusly took based upon an appeal,The appeal should
then go to the next highest level,

This bill would accomplish twe things: (1) Appeals ageinst
bids awarded by the purchasing chilefl would go to Mr, Barrett
ag director of administration, rather than golng bhack to the
purchasing chief; and {2) the other provision would simply
ghange "average"™ bid submitted to "successful® bld submitted
a& a basls for the 2%% bond., This would make it easler to
compute with a2 lot less possidbility of protesting,

Senator Dodge moved "Do Pass,” seconded by Senator Swobe,
The notion carried,

5B-098 Hodifled procedurs on contracts for services
between state and independent eontractor,

Mr, Barrett agaln testifled before the committee, this time
with regard to 8B~98, He sald that this fell into the "house-
¢leaning” type of legislation. The problem they are trying
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to solve here is when oontracts are entered into by an agency
without the governor or budget offliee knowlng about 1t =
they do not know the contract ls even in existence until the
claim comes in to pay the contract. They want to have a look
at the contracts the agencies wish to enter inte to see if
they 4o coinelde with the amount of money in their budget,
with the governor's rules and regulations, board of examinsr's
rules, and even with legislative intent, before the claim
comes ln and the work has been done,

Chairman Oibson suggested an amendment on this bill making
it "effegtive on passage,®

Senator Dodge then moved to "Amend to make bill affective on
passage and Do Pass,™ seconded by Senator Bwobe. The motion
garried,

SB-104 Excludes Clarke-MeNary fire protection distriots
from Local Government Budget Act,

HMr. Gear%@ Tappettinl, State Forester, spoke to the committee
on 3B-108, He stated that over the years they have forwmed
various forest and watershed protection districts which are
known as "Clarke~MeNary" distriets since they receive federal
funds under the Clarke-leNary law of 1924, There are actually
three sources of funds for these distrists -~ federal, state
and county, which are so-mingled. The way the law now reads
they are included under the Local CGovernment Budget Act ang
required to be audited. This has been impossible according

to Mr, Zappetiini, and he then read g letter from the firm

of Chalk and Joerg, CPA's, which explains why (copy attached),
Mr, Zappettini further stated that the Nevada Tax Commission
is in Tavor of this legislstion and that the districts were
left in only by oversight., The districts are audited by the
state and by the federal government,

3enator Dodge moved "Do Pass,"seconded by Senator 3wobe.
The motion varried,

There belng no further business, the meeting was adjourned.

Respaetfully submitted,

Hary Jean rondl,
Commlittes Secretary
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Deaxy Mx. Free:

Lincoln Countv, Nevads
Geneyxeal Oblicatjon Fogpital Ionds
50,000.00
ll _ - - Thank you for yeur letter of January 13, 1971.

As you point out, in our letter of July 27, 1970,
vwe did indleate ¢hat ve would bo dras :ing procsedings sub-
nitting the County bond elecction to fudicial confirmation.
Subsequently, Lowever, it bhocans apwarent that a number of
Nevade zmunicipal corporations woula be seeiing leglislation
of one type or another to “validate® possiblo irregularities
in bond authorizations. In view of that, there was scove gques-
tion whethar it wlght not be better for vour County, along
with many other political subdivicions, to scok legislative
rearcss. This possibility was raised in ocur August 13, 1370,

ettty to Mr. Nichalas G. 3mith of mur “rows, Hiadih and Ceompany
of Wevada, who nad been and presumably still is assisting the
County. — S : N

It now appcars that a general ratification act, cur-
ing all potential 1rrﬁ1ularl¢A03 in bond procecdings of Nevada
rnunicipalitics, will bo intr cod at this segsion of the Leog-
islature. If such en oot t:k cs 1ts CLJtC””l! form, we bhaliove
that the probleas of Lincoln County will bo reuolvnd without
the na@d for either special leglslation ox judicial confirma-
tia
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It is our further understanding that we will have
an opportunity to review (if not draft) the general ratifica-
tion act. Therefore, we should be in a position to influence
the form of that legislation so that it will in fact accomplish
the desired result with respect to your planned bond issue.

In the meantime, we suggest that you contact Kr.
Rugsecell W. lMcDonald, Legislative Counsel, to confirm this in-
formation.

If, for some reason, you would prefer to procsed
with either of the other two alternatives (i.e., special leg-
islation relating only to Lincoln County or judicial confirma-
tion in your district court), please so advise us.

Yours veryrtfulyf
‘ - LN N

MLC/1jt

cc: PBurrows, Smith and Company of Hevada
Suite 1003 Xearns Building
Salt Lake City, Utsh 24101
Attn: xr. Nicholas G. Smith

Burrows, Smith and Company of Revada
Suite 209 - The Y¥evada Building

109 South Third Street

Las Vegas, Nevada §9101

Attn: Dr. R. Guild Gray

Russell W. Icbonald, Esq.

Leyislative Counsel

Room 45, Capitol RBuilding

Carson City, Nevada 89701
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DAWSON, NAGEL, SHERMAN & HOWARD
1900 FIRST NATIONAL BANK BUILDING .
DENVER, COLORADO 80202

266-3401 AREA CODE 303

January 26, 1971
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FRITZ A, NAGEL

CQUNSEL
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Russell W. McDonald, Esqg. Lo
Legislative Counsel e oty
Legislative Counsel Bureau

Room 45, Capitol Bldg.
Carson City, Nevada 89701
Dear Russ: Re: Nevada legislation

Enclosed are five copies of a proposed 1971 Public Securi-
ties Validation Act.

This act should clear up legal clouds concerning the validity
of proceedings taken to date concerning various types of bonds and
Other securities issued or to be issued by the State and various
political subdivisions, including the State Park bond issue, pro-
posed bonds to be issued by Mineral County School District, pro-
posed bonds to be issued by Carson City School District, special
assessment bonds to be issued by the Cities of Wells and Winnemucca,
general obligation storm sewer bonds to be issued by the City of
Lovelock, general obligation hospital bonds to be issued by
Lincoln County, airport revenue bonds of Clark County, and pos-
sibly other issues which do not immediately come to mind. (A
special act pertaining to the Clark County (Las Vegas Convention
Authority) Nevada, General Obligation Public Building and Recrea-
tion Bonds and another special act pertaining to proposed bonds
of Washoe County School District have made unnecessary the
validation act for those two issues, but the validation act will
cure legal problems pertaining to those two issues).

Copies of the proposed bill are being forwarded to recipients
of copies of this letter as hereinafter indicated.

Thank you for your assistance and cooperation.
Vi

Yorro—truty, L s
e L

cc: BurrgﬁéﬁSmith & Co. (&)
209 Nevada Bldg.
109 S.Third St.
Las Vegas,Nevada £9101
(Dr.R.Guild Gray)

RMJ/11 P

enc (119 »

cc: Burrows, Smith %gCo.
1003 Kearns Bdg. )

Salt Lake City,Utah 84101
(Mr.Nicholas G.Smith)
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AIR MAIL

Mr. James L. Wadsworth
District Attorney
P. 0. Box 446
Pioche, Nevada 89043 .
Dear Mr. Wadsworth:

Lincoln County, Nevada
General Obligation Hospital Bonds
$50,0u0.00

Thank vou for your letter of December 10, 1969,
by which you forwarded an executed set of the pre and post-
election proceedings, consisting of pages 1 through 33.

We have the following specific comments:

1. Inasmuch as Commissioner Higbee did not

attend the October 13 meeting of the Board, we

will need his si%nature on the initial unnumbered
page designated "Call and Notice of Specilal ilzeting,
evidencing the fact that he was properly notified
of that meeting. We are returning that page here-
with and request that it be forwarded to us when
the required signature has been obtained. ’

1"

2. Of major concern to us is the form of the
election notice published on November 6 and
Noveuber 13, 1969. On the one hand, the notice
differs in large measure from that form appearing
in the election resolution as pages 1l - 13. This
gives rise to the possible argument that the
published notice was not properly authorized by
the Board.
On the other hand, the published notice of election
includes a bLond question substantially different
from that actually submitted. For example, the
purpose for which the bonds are to be issued i85
stated in the published notice as one ""of matching
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state, federal and private funds 1n constructing

a hospital to be lezated in Caliente, Lircoln

County, llevoda.! In the guestion actually sub-
mltted, hcwever, it is 8imply stoted as “ostabliching
a public hospital.® ua appreciate that in zudbserace
this probably amounts to the sams thiny. Yet, tha
divergence in form may glve rice to the argumant

that the "purposes for which tha bonds axe to be
issued"” were not properly set forth in the notice

of election, as required by BRS 350.024(c).

3. Finslly, the bond auestion as subsitted by
ballot contains an untortunare typosrapnical error,
witich to scwe degree confuses mzaning,  Instead of
the words "for the purpose of establishirz a public
hospital' there are included the words "for the -
purchose . of establishing a public hospital." The
questicn here is of course whether any voter might
have been confused by the error in casting his vote,

In our opinion, the matters discussed 1in subparagraphs
2 and 3 above raise a legal question of the validity of the
bond election. For that ceason, we will ask that if judicial
confirmaticn is ultimately sought the election irregularicics
discussed above be specifically submitted to the district
court for resclution.

Incidentally, we will need to include in our bond
transcript executed sets of those proceedings relating to
the adoption by the Hospital Board of its initial resolution
requesting the boad election and relating to the adoption by
the General Obligation Bond Comnission of its resclution
approving the submission of the bond question. These were
forvarded to ycu on September 19, 1969, : :

It is our understanding that as an alternative
to judicial confirmation you may choose to seck special
authorizaticn for these bonds from a proposaed special
session of the Hevada legislature. If you ultimately choose
this course, the probloms raised above should be of little
consequence.  We will await word from you before drafting
further procecdings.

If you have any questions, please do not hesitate
to call.

Yours very truly,

MLC/1h {‘ LUL {J C}j:



: SWIN HIGBEE ' ' ‘ RAY FREE
£, ED . DISTRICT ATTORNEY

KENINETH D, LEE

CHESTER OKIOOW s OFFICE OF DISTRICT ATTORNEY PO NEvaDA 89063
VAISS : 702-962-5445
702-962-3833 LINCOLN COUNTY
O o e PIDCHE, NEVADA 895043 GO L HADSWORTH
702-962-5151 13 January 1971 // ) 702-962-5390
Mr. Russell W. McDonald
Legislative Counsel Bureau
State Capitol Building P
Carson City, Nevada 89701 L : X3
Re: Lincoln County Hospital Bonds, and A
Pahranagat Valley Fire & T.V. Protection District

Rouise 700 0 T

Y Y
o

tooa s

Dear Russ:

I discussed very briefly with Grant Davis two bond problems that
I inherited and he suggest that I write to you, setting forth the
problems.

On 17 December 1968, a bond election was held in Alamo for author-
ity to issue $20,000.00 in bonds. This was held by the two-color
ballot system which, under Phoenix v. Kolodziejski, may or may not
be valid. Interestingly enough, the vote was as follows:

Property owners 39 yes 2 no
Non-property owners 6 yes 0 no

On 26 August 1969, a special bond election was held to issue gen-—
eral obligation bonds in the amount of $50,000.00. The result of
that election was as follows:

Property owners 566 yes 79 no
Non=property owners - 79 yes 7 no

In addition to that problem, I enclose herewith a copy of a let-
ter written by Michael L. Cheroutes of Dawson, Nagel, Sherman &
Howard. You will note that he has set forth therein three prob-
lems. Your thoughts and thinking as to whether the County should
ask for special legislation or judicial determination as to the
later three problems would be appreciated.



Mr. Russell W. McDonald -2 - 13 January 1971

LY A

I understand that some type of legislation is going to be ‘pro-
posed to cover the bonds which have been approved under the two-
color ballot system. If I am in error, please advise.

T

With kindest regards, I am,

Sincerely yours,

e

<§Zim”._p L
) A e
. RAY FREE \

' District Attorney

RF:bsm (\;\//j

Encl.
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Dear Mr. Free: )

Lincoln County, lievada

General Obligation Losplital Bonds
$50,000.00
Town of FPiocha, Nevada

Proposed General Cbligation
Power & Licht Acguisition Londsg

This will confirm our telephone conversation of
IMonday, February 1, 1971.

In ycur letter of January 28 to Myx. Grant Davis,
a copy of which was forwarded tc us, you raigzed the guestion
whether general ratification lceoislaticn would be introduced

at this session of the legislaticn. e had mentioned end
alternative as a means of resolving thege election irrecu-

laritics which have been delaying completion of the Lincoln
County Issue.

Such general legislation wes recently drafted in
this office and forwarded for introduction. If adopted in
substantially the suggested forn, the probklems of Lincoln
County should be roesolved without the need for either spe-
clal legislation or judlcinl owbir wation. You indicated
that you had recently receiv a copy of the proposed rat-
ification act.

With respect to the propose sauance of bondz by
the Town of Pioche, the situation is ao;eunat nore couplicetaed.
You rmentioned in your Januvary 28 lotter that a bend election
hag been scheduled for !March 16 and that preliminary action
with respect to this election contenplates a one ballot pro-
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‘r. Ray Free ' &7
February 3, 1971 //
Page 2

cedure. Legigslation authorizing such a procedure will be
introduced at this session. iHewever, it is impossible at
this point to predict wvhether and in what form an act will
anerge.

The Town is therefore running the substantial
risk of nonecormpliance with whatever statutory scheme evolves.
In fect, the Town by c¢alling an election and establishing a
procodure not then authorized by statute, may have alreaay
Jeoparxdized the lelhib of the election authorization being
sougint. Absent scme sort of ratification language in the
new ¢lecclon legislation, we would have a subsgtantial ques-
tion as to cur ability to apnrove bonds authorized at the
March 16 election, 1f called upon to do so.

You indicated that you understood oux vositicn but
waere unable to postpone the election without impairing pur-
chass negotiaticns with the private utility to be acouired.

If we may be of any assistance, plcase do not hes-
itate to contact us

MLC/13t

cc: bLurrows, Smith and Company of Nevada
Sulte 1603 Hearns Hullding
Salt Lake City, Utah £41¢1
Attn: r. dicholas G. Smith

Burrows, Smith and Company of Hevada

Suite 209 - Tho levada suilding

109 South Third Street

Las Vegas, Kevada §891C1

Atin: br. R. Guild Gray .

Russell W. o‘s,LOnald ESQe
Leglelative Counczel
Lagislative Counael 3urean
Roon 45, Capitol suilding
Carson City, ilievada 89701
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January 14, 1971

Mr. Russell McDonald, Director a e
Legislative Counsel Bureau R
401 South Carson Street v

Carson City, Nevada e : :

Dear Russ:

This letter is written at the suggestion of both Messrs.
Nick Smith of Burrows, Smith and Company amd Clint Wooster, Reno
City Attorney.

You may or may not know that at a special election held in
Reno on November 3, 1970, the Reno City voters approved the sale
of $2,000,000 worth of City of Reno General Obligation Sewer
Improvement Bonds, $2,000,000 worth of City of Reno General Obli-
gation Street Improvement Bonds and $2,000,000 worth of City of
Reno General Obligation Airport Improvement Bonds. However, in
light of recent court decisions, there is considerable doubt that
we will be able to obtain a legal opinion from bond attorneys
enabling sale in view of Nevada's two-color ballot system,

We will appreciate your office preparing and having introduced
a bill similar to that which I understand has been prepared for the
Las Vegas Convention Authority which would in effect ratify and thus
validate the three bond issues as described above. The maximum inter-
est rate at which these bonds would be sold would be 7%.

We will appreciate this legislation in addition to any general

law revision on the subject of two-color ballots, and if you have any '

questions I will be happy to be of assistance.

Sincerely,' f‘\\\\

N
AN — >
4 —

[ R -

DELBERT R. HETDRICH
e . Director,
Finance and Personnel

DRH/ ar
cc: Nick Smith
Clint Wooster
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January 7, 1971
-

Lo AU
Mr. Russell W. McDonald ol T
Legislative Counsel Bureau Y
Legislative Building Rowm AT : )
401 South Carson Street o . 5 3

Carson City, Nevada 89701

Re: $1,000, 000 Mineral County School District, Nevada
G. O. Bonds

Dear Russ:

As you know, these bonds were authorized at an election under the
two color of ballot law which bond counsel is unwilling to approve.
It will be necessary if the bonds are to be sold that they be validated
. by the legislature. It would appear that a number of issuers are
proceeding with separate acts for validation and I suppose this
alternative would be available to the Mineral County School District.
However, it would seem to make more sense to have one blanket
validation act for all issues which have been authorized and this
would save the legislature a good deal of trouble.

It is, of course, essential that the Mineral County issue not be
overlooked and I would appreciate being advised if you wish us to
have bond counsel draft legislation authorizing issuance of this
specific issue or if you feel it would be wiser to handle the matter
as a general act covering all authorized bond issues.

Sincerely,

s
Nicholas G. Smith
Vice President

ke
. cc Robert M. Johnson
Arlo K, Funk
Martha Barlow
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“An,
,

Superintendent Arlo Funk
Mineral County School District
P, O. Box 1547

Hawthorne, Nevada 89415

Re: $1,000, 000 Mineral County School District, Nevada, G. C. Bonds
Dear Arlo:

Some one should be working on legislation which would permit

Mineral County to impose the optional sale tax and which would

permit the county to impose the two cent per gallon optional gasoline
tax and use this for maintenance and operation in your county in order
to relieve the county budget so that additional moneys could be diverted
to school district debt service.

‘ It is suggested that you request your legislative delegation to ask the
legislative council to draft these two acts. I am sending a copy of
this letter to Russ McDonald so that he will be aware of your problem
and will understand that it is not possible for you to issue your auther-
ized bonds without wrecking havoc to other political subdivisions in
the county unless substantial financial relief is obtained. While it is
not possible at this time to know what the legislature may do with
respect to providing additional moneys to local government, it is
suggested that it might be unwise to wait for the legislature to fully
deliberate on this point and the legislation suggested above should be
introduced and hopefully enacted. It does not have to be implemented
unless it becomes hecessary to do so at the county level,

If I can be of additional assistance, please advise.

Sincerely,

Nicholas G. Smith
Vice President

. NGS:kn
cc: Martha Barlow, County Clerk
 Btss McDonald
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The Honorable John Koontz
The Secretary of State
State Capitol Building
Carson City. Nevada 89701

Dear Sir:
State of Nevada
General Obligation Park Bonds
$5,000,000.00

Thank you for your letter of December 2 and for the

enclosed (1) four copies of the Election Certificate of
Secretary of State, pages -1- through -9-; (2) one brochure
entitled "Constitutional Amendments and Other Propositions

to be Voted Upon in State. of Nevada at General Election,
November 3, 1970", and (3) "Sample General Ballot, State
Bond Election, to be Held at the Same Time as and to be
Consolidated with the General Election on Tuesday,

November 3, 1970"

The designated material meets with our approval,
subject to our comments in our letter to you of April 24,
1970, in item 10 and specifically 9(b) thereof, concerning
the necessity of the bonds being re-authorized or ratified
because of legal problems raised by City of Phoenix v.
Kolodzieski, 399 U. S. 204, 90 Sup.Court 1990 (1970).

We have inserted one set of the above-designated
material in our copy of the transcript of proceedings,
and are forwarding tne extra copies of such material to
Burrows, Smith and Company of Nevada, as well as returning
to that firm as redundant to our needs one complete set
forwarded to us by its letter of December 4.



. DAWSON, NAGEL, SHERMAN & HOWA'

The Honorable John Koontz _ e
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The timing of the sale of the proposed Park bonds
is affected by the need for such legislative action as
well as other factors, but also by the Internal Revenue
Code of 1954 as amended (herein "Tax Code"). Inasmuch
as the State (herein '"municipality") may not be aware of
the impact of this legislation, we feel compelled to com-
ment thereon at some length.

In 1969, by § 601 of the Tax Reform act of 1969,
§ 103, Tax Code, was amended by the addition of a new

subsection (d) pertaining to "arbitrage bonds," a term
defined in a sense which is much broader than its normal
sense. Thus, the term is not limited to tax-exempt muni-

cipal bonds the only or at least dominant purpose of
which is to borrow money for the actual purpose of the
investment of the bond proceeds in securities the income
on which is subject to federal income taxation ("taxable
securities" or merely "securities"), and regardless of the
stated purpose for whichh the bonds are issued; but the
term also pertains to many municipal bond issues relating
to typical governmental activities. We have the following
comments concerning "arbitrage bonds:"

(a) Previously, in the case of municipal bonds
payable from revenues derived from the operation of a pro-
ject acquired or improved with the proceeds of the securi-
ties and pledged for their payment ("pledged revenues,"
and. "project", respectively), it was common for the in-
strument authorizing the bonds or otherwise pertaining
thereto ("instrument") to require the project to be ef-
fected forthwith, but otherwise a bond contract did not
commonly impose any limitations as to the time the pro-
ject was completed. In the case of bonds payable from
such pledged revenues, any unanticipated delay might ad-
versely affect an estimate of the pledged revenues avail-
able to pay the principal of and interest on the bonds,
particularly the initial maturities.

(b) In the absence of any additional security
with such pledged revenues, in the case of general obli-
gation bonds such a bond contract provision was unnecessary
and its inclusion in the instrument would be gquite atypical.
But since the 1969 amendment of the Tax Code, investors
in municipal bonds now feel compelled to be concerned with
the project for which bonds are authorized, even though the
misuse of the proceeds of bonds issued for a lawful purpose
does not affect their validity and even though an investor
is in a poor position to see to the application of bond
proceeds. This concern arises because it 1s common for
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municipal bond proceeds, wholly or in substantial part, to
be invested in taxable securities, at least temporarily,
and because such an investment at a materially higher
yield than the yield of the nmunicipal bonds, if such an
investment is reasconably expected at the time of the
issuance of the municipal bonds, results in the loss of
tax exemption, subject to a stated "exception” and stated
"special rules.” ‘

(c) As we have stated previously, § 103 (a) (1),
Tax Code, as well as similar provisions in the predecessor
federal income tax laws, in effect provides that interest

on municipal bonds is exempt from federal income taxation.

(d) But the Tax Code, by the new subsection (4)
of § 103, now also in effect provides in ¢ (1) that interest
on a municipal bond which is an "arpitrage bond" is included
in gross income for federal income taxation, i.e., tax exemp-
tion is lost in the case of such a bond, subject to such
"exception" and such "speciel rules."

(e} BAn "arbitrage bond," under § 103(d)(2), is a
municipal bond issued as part of an igssue all or a major por-
tion of the proceeds of which are reasonably expected to be
used directly or indirectiy to acquire securities or obli-
gations other than tax-exempt municipal bonds, i.e. to
acquire securities which may be reasonably expected at the
time of issuance of such municipal bond issue to produce a
materially higher yield than the yield on the issue of muni-
cipal bonds, or to replace funds used to acquire such taxable
securities, subject to the stated "exception” and to the
stated “special rules."

(f) Under the "exception" (which is irrelevant for
our purposes) stated in § 103(a)(3), tax exemption is not
lost if the municipal bond is part of an issue meeting the
above-stated basic test, but substantially all of the pro-
ceeds of which are reasonably expected to be used to provide
permanent financing for residential real property of per-
sonnel of educational institutions granting baccalaureate
or higher degrees or to replace funds so used, and the
yield on which municipal bond proceeds is not reasonably
expected at the time of issuance of the municipal bonds to
be substantially lower than the yield from such invest-
ments. But interest on such a bond is included in gross
income for federal inconme tawation for any period during
which the bond is held by a person who is a "substantial
user" of such facilities firnanced with such municipal bond
proceeds or by "a member"” of such a person's "family."
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(g) Under the "special rules" stated in § 103(d)
(4), a municipal bond is not treated as an arbitrage bond
meeting the basic test solely by reason of the fact (1)
that the proceeds of the municipal bond issue may be in-
vested "for a temporary pericd" in such taxable securities
until such proceeds are needed for the municipal bond pro-
ject, or (2) that not exceeding 15 percent of such proceeds
or a higher amount established as necessary is so invested
as part of a reasonably required reserve or replacement
fund.

(h) While at least at this time the limits of a
“temporary period" are obscure, a requirement in the instru-
ment that the municipality effect the project forthwith
is designed to insure an investor that the municipality
will start and comnmlete the project with reasocnable dili-
gence, will expend the municipal bond proceeds to defray
the cost of the prosect over a reasonably short period of
time, and thus will not invest municipal bond proceeds for
longer than a "temporary period.”

(1) Presumably the holders of municipal bonds
will be challenged by the Internal Revenue Service if in
the eyes of the Service the municipal bond issue con-
stitutes arbitrage bonds, and if the interest on the bonds
is excluded from gross income for federal income taxation.
Such investors manifestly will in turn complain vigorously
to the municipality, as the bonds were purchased upon the
premise that the bonds are tax-exempt municipal bonds.

The municipality's credit and ability to market bonds
after such a challenge are substantially involved. Thus,
we recommend that the municipality proceed to complete
the project without any substantial delay unless material
intervening factors arise after the delivery of the bonds
which make it impractical to do so. (For example, 1if
another World War should develop after the delivery of the
bonds and if it is not possible to obtain construction
materials for the project, the resulting delay would not
normally result in a loss of tax exemption noxr would

such a development normally pertain to the "reasonable
expectations” existing at the time of the issuance of

the bonds.) ‘

(§) We know that representatives of the Treasury
Department and the Internal Revenue Service are concerned
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with the problems of an issuer of municipal bonds borrowing
"too-much" or "too-soon" (oxr both "{too-much" and "too-
soon") as such problems relate to the denial of tax exemp-
tion to "taxable arbitrage bonds." We urge that to the
extent practicable. the bonds should not be offered for
public sale until the muncipality is ready to proceed
forthwith with the facilities for which the bonds are auth-
orized and to complete the project within a reasonable

period of time.

(k) This firm has recently concluded that in con-
nection with each bond issue about which we opine that in-
terest on the bonds is exempt under present laws from federal
income taxation, with or without qualification, the muni-
cipality issuing the bonds should:

(1) Describe the character of the project
for which the bonds are issued and state in some detail
the municipality's plans for initiating the project
(unless it is already initiated) and completing the .
project,

(2) 2Answer the question as to whether the
project will be initiated with reasonable diligence
and in any event within a period of not exceeding one
year from the date of issuing the bonds, and

(3) Answer the gquestion of whether the pro-
ject will be completed, or at least whether the bond
proceeds will be expended or otherwise used for the
project (e.g., as a condemnation proceedings deposit)
with reasonable diligence and in any event within a
period of not exceeding two years from the date of de-
livery of the bonds.

We are concerned with reasonable expectations as they exist
at the time of the delivery of the bonds, as well as at the
time the requested information is furnished and the desig-
nated questions are answered. Such information should be
furnished and such questions should be answered by a respon-
sible official or officials of the municipality. Of course
if there is any material development between that time and
the time of the delivery of the bonds, appropriate supple-
mental information should be furnished to us promptly.
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(1) The two questions posed to municipal officials
in the next preceding paragraph are intended as "safe havens"
for at least a temporary period of time, e.g., until speci-
fic guidelines are proviced by the Department of the Treasury
and the Internal Revenue Service in supplementation of the
rather general provisions of subsection (d) of § 103, Tax
Code. We of course appreciate that more complicated and
extensive projects may not fall within the designated safe
havens, In such event it will be necessary for us to in-
quire in more detail into the project to enable us to satis-~
fy ourselves that no guestion exists about the loss of tax
exemption because of the arbitrage bond provisions in the
Tax Code, and thus to enable us to express a favorable
opinion concerning the exemption of interest on the bonds
from present federal income taxation.

(m) The U. S. Department of the Treasury and the
Internal Revenue Service are jointly charged and empowered
to promulgate regulations in supplementation of the general
provisions in subsection (d) of § 103, Tax Code. On Friday,
November 13, there were published in the Federal Register
temporary regulations pertaining to arbitrage bonds.

(n) The designated regulations are very frag-
mentary in nature and tend to be limited to special fact
situations which are not of much assistance generally. Thus
we assume that there may be an absence of specific guide-
lines concerning manv general problems pertaining to the
construction of the arbitrage bond provisions of the Tax
- Code for an unknown period.

(0) In connection with the arbitrage bond pro-
visions, the temporary regulations do indicate in connection
with the basic test, that if the adjusted yield of the tax-
able securities acquired with municipal bond proceeds is not
higher than the adjusted yield of the municipal bonds by more
than one-half of 1%, the former yield is not "materially
higher" than the latter yield, and in such event the basic
test is not met, i.e., the bonds are not arbitrage bonds.

In such event there is no danger of a loss of tax exemption.

(p) It is our understanding that in connection
with most bond issues all or substantially all of the bond
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proceeds are invested at least for a temporary period

until the proceeds are needed to defray costs of the
project. Also we understand that under recent market
conditions in the absence of bonds of very poor guality

it was almost impossible to invest municipal bond proceeds
in taxable securities which would not result in a material-
ly higher yield from the investment in comparison with the
municipal bond yield, but that at present an investment

in federal securities which mature in quite a short time
may result in a sufficiently low yield that the basic test
may not be met. (Presumably "reasonable expectations”
contemplate no change in market conditions from the market
existing at the time of the delivery of the municipal bonds,
even though it is probable that the market will not remain
steady but will fluctuate up and down from time to time
during a period of investment and any re-investment of

municipal bond proceeds.)

(£) It is anticipated that in connection with
most bond issues it will be much simpler to concede that
the basic test pertaining to arbitrage bonds will be met,
and to concentrate on those facts which indicate that
exemption continues to exist because of the "special rules®
and most often the rule pertaining to investment for only |
a "temporary period”. The information and gquestions posed above
_in paragraph (1) are based upon the above premise. We believe that
such approach is far simpler than requesting computations
of adjusted yield relating to the municipal bonds and the
proposed taxable securities and underlying information
as a basis for such computations, but if your finance of-
ficers believe that reasonable expectations are that the
pasic test is not met, please SO inforrm us. In such
event we will furnish to you the material from the
temporary regulations pertaining to the computation of .
adjusted yields. (As such material is relatively compli-
cated and lengthy, we are not including it in this

letter.)

Please excuse the length of this letter. Inasmuch
as the new Tax Code provisions pertaining to arbitrage bonds
are not yet widely known, and as they may have substantial
impact upon the marketing of any municipal bond issue and
upon the project for which the bonds are issued, we feel
it is desirable to set forth comments thereabout in some
detail.
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In any event, the information requested and the
questions posed in paragraph (1) should be furnished to
us and answered by letter, memorandum Or otherwise, at
jeast in a tentative manner when we are requested to
prepare public sale proceedings or. theretofore. Thus,
we can minimize risks concerning our being unable to
opine favorably as to the exenption of bond interest
from federal income taxation, and possibly we will have
time to make additional inguiries if the situation in-
dicates such a need.

Thank you very much for your assistance and
cooperation.

RMJ/11 Yours truly,

cc: The Honorable Paul Laxalt
Governor, State of Nevada
State Capitol Building
Carson City, Nevada 89701

The Honorable Wilson McGowan
The State Controcller

State Capitol Building
Carson City, Nevada 89701

The Honorable Mike Mirabelli
The State Treasurer

State Capitol Building
Carson City, Nevada 89701

The Honorable Harvey Dickerson
The Attorney General

State Capitol Building

Carson City, Nevada 89701

The Honoraple Howard E. Barrett
Director of Administration
State Capitol Building

Carson City, MNevada 89701

Russell W. McDhonald, Esg.
Legislative Counsel
Legislative Counsel Bureau
Room 45, Capitol Building
Carson City, Nevada 89701

Mr. Eric R. Cronkhite, Administrator
Nevada State Parks System

Room 221, Nye Building

201 South Fall Street

. on1n1
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cce's: Burrows, Smith and Company
of Nevada
1003 Kearns Building
Salt Lake City, Utah 84101
Attn: Mr. Nicholas G. Smith,
Vice President

Burrows, Smith and Company
of Nevada
Suite 209, Nevada Bldg.
109 S. Third Street
Las Vegas, Nevada 89101
Attn: Dr. R. Guild Gray, .
Vice President
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Department of Conservation and Natural Resources
Division of Forestry

Clark-McNary Fire Protection District

Carson City, Nevada: :

We have been engaged to examine the records of the Clark-McNary Fire Protection
District for the fiscal year-ended June 30, 1970. We have determined that the
situation which existed at the time of our prior examinations still exists. All
receipts of the Division of Forestry are deposited with the Nevada State Treas-
urer and become co-mingled with other funds. To ascertain that all proper re-~
ceiprs and disbursements of the Clark-McNary Fire Protection District have been
properly accounted for would require an audit of the entire Divison of Forestry.
As such action does not come within the pervue of our éxamination, we were un-
able to perform an examination in accordance with generally accepted auditing
standards.

Based on the preceding paragraph, we are unable to express an opinion on the fis-
cal transactions of the Clark-McNary Fire Protection District for the fiscal year
ended June 30, 1970.

We again recommend that the State of Nevada requirement for the audit of '"local
government" records be reviewed to determine that the definition of "local govern-
ment" does fr fact include an entity such as the Clark-McNary Fire Protection Dis-~
trict which is a subdivision of a Nevada State Agency.

Respect:fully submitted," /
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Carson City, Nevada
July 24, 1970





