ADOPTED REGULATION OF
THE COMMISSIONER OF FINANCIAL INSTITUTIONS
LCB File No. R050-10

Effective October 15, 2010

EXPLANATION — Matter in italics is new; matter in brackets [omitted-material] is material to be omitted.

AUTHORITY: 881-6, 8-12, 15 and 18-23, NRS 676A.730; 887 and 14, NRS 676A.320 and
676A.730; 8§13, NRS 676A.370, 676A.730 and 676A.750; 8§16, NRS 676A.730
and 676A.750; 817, NRS 676A.730 and 676A.740.

A REGULATION relating to debt-management services; requiring the Commissioner of
Financial Institutions to post on the Internet certain information relating to certified
counselors; establishing certain requirements for registered providers of debt-
management services; requiring certain applicants for registration as providers of debt-
management services to provide certain information; prohibiting registered providers
from engaging in certain activities; requiring a registered provider to make certain
disclosures before an individual assents to an agreement for debt-management services;
establishing certain fees to be charged to registered providers for any examination
conducted pursuant to the Uniform Debt-Management Services Act; establishing
application fees for registration as a provider of debt-management services; establishing
procedures and fees for the renewal and reinstatement of a registration as a provider of
debt-management services; establishing a base year for the adjustment of certain dollar
amounts for inflation; specifying certain failures as material violations; establishing
certain procedures for the issuance of an order by the Commissioner to a person to
cease and desist from engaging in certain activities; establishing certain provisions
relating to contested hearings; repealing certain provisions relating to debt adjusting;
and providing other matters properly relating thereto.

Section 1. Chapter 676A of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 22, inclusive, of this regulation.
Sec. 2. Asused in sections 2 to 22, inclusive, of this regulation, unless the context

otherwise requires, the words and terms defined in sections 3 and 4 of this regulation have the

meanings ascribed to them in those sections.
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Sec. 3. *“Division” means the Division of Financial Institutions of the Department of
Business and Industry.

Sec. 4. *“Registered provider” means a provider that is registered pursuant to chapter
676A of NRS.

Sec. 5. The Commissioner will post on a website maintained by the Commissioner on the
Internet the training programs and certifying organizations that the Commissioner has
approved to certify an individual as a certified counselor.

Sec. 6. If aregistered provider provides debt-management services at a location in this
State, the registered provider must:

1. Have regular business hours at that location during which a customer may enter and
may communicate and conduct business with the registered provider in person;

2. Post conspicuously all disclosures required pursuant to this chapter and chapter 676A
of NRS in a place visible to all customers entering that location; and

3. Maintain at that location the books and records from business conducted at that
location. If the registered provider conducts business at a single location in this State, the
registered provider must maintain at that location the books and records from all business
conducted in this State unless the registered provider receives from the Commissioner
approval to maintain the books and records at an alternate location.

Sec. 7. Every individual applicant, every officer, director and natural person who is a
holder or owner of at least 10 percent of the voting stock of a corporate applicant, and every
member of a firm or partnership applicant for registration must submit proof satisfactory to

the Commissioner that the person:
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1. Is acitizen of the United States or lawfully entitled to remain and work in the United
States.

2. Has a good reputation for honesty, trustworthiness and integrity and is competent to
transact the business of a registered provider in a manner which protects the interests of the
general public.

3. Has not had a registration issued under chapter 676A of NRS suspended or revoked
within the 10 years immediately preceding the date of the application.

4. Has not been convicted of, or entered a plea of nolo contendere to:

(a) A felony relating to the provision of debt-management services; or

(b) Any crime involving fraud, misrepresentation or moral turpitude.

5. Has not made a false statement of material fact on the application.

Sec. 8. A registered provider shall not:

1. Include in any written agreement:

(a) A promise by the customer to hold the registered provider harmless; or

(b) A waiver of any claim or defense arising out of the agreement or a waiver of any
provision of this chapter or chapter 676A of NRS. The provisions of this paragraph do not
apply to the extent preempted by federal law.

2. Engage in any deceptive trade practice, as defined in chapter 598 of NRS, including,
without limitation, making a false representation.

3. Advertise or permit to be advertised in any manner any false, misleading or deceptive
statement or representation with regard to the rates, terms or conditions for debt-management

services.
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4. Use or attempt to use any agent, affiliate or subsidiary to avoid the requirements or
prohibitions of this chapter or chapter 676A of NRS.

Sec. 9. Before an individual assents to an agreement, the registered provider shall make
the disclosures described in paragraph (a) of subsection 8 of NRS 676A.730.

Sec. 10. 1. The Commissioner will charge and collect a fee of $100 per hour from each
registered provider for any examination of the registered provider conducted pursuant to
chapter 676A of NRS.

2. The Commissioner will bill each registered provider upon the completion of the activity
for the fee established in subsection 1. The fee must be paid within 30 days after the date the
bill is received. Except as otherwise provided in this subsection, any payment received after
that date must include a penalty of 10 percent of the fee plus an additional 10 percent of the
fee for each month, or portion of a month, that the fee is not paid. The Commissioner may
waive the penalty for good cause.

3. Failure of a registered provider to pay the fee required in subsection 1 as provided in
this section constitutes grounds for revocation of the registration of the provider.

Sec. 11. An application submitted pursuant to NRS 676A.310 must be accompanied by:

1. A nonrefundable fee of $2,000; and

2. A fee of $1,000, prorated on the basis of the licensing year as provided by the
Commissioner.

Sec. 12. 1. Arregistration as a provider expires on June 30 of each year.

2. A registered provider shall pay annually to the Division a fee of $1,500 for the renewal

of the registration of the provider.
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3. If the Commissioner reinstates an expired registration, the registered provider shall pay
a reinstatement fee of $1,500 in addition to the renewal fee prescribed in subsection 2.

Sec. 13. 1. A provider may continue to provide debt-management services after the
expiration of the provider’s registration issued pursuant to chapter 676A of NRS if:

(a) The provider ceases to be registered solely due to the expiration of the provider’s
registration;

(b) Not later than 10 days after the date the registration expires, the provider submits to the
Commissioner a request for an extension; and

(c) Not later than 30 days after the provider requests the extension, the provider submits all
fees, documents and information required by the Commissioner for reinstatement of the
registration.

2. The Commissioner will not reinstate a registration that has expired if a provider:

(a) Has failed to request an extension; or

(b) Requested an extension but failed to submit all fees, documents and information
required by the Commissioner pursuant to paragraph (c) of subsection 1 and the
Commissioner did not grant another extension.

3. If the Commissioner does not reinstate a registration pursuant to subsection 2, the
provider must apply for and be issued a new registration before the provider may provide debt-
management services.

4. ltis the duty of the registered provider to renew in a timely manner a registration
issued pursuant to this chapter and chapter 676A of NRS. A lack of notice from the Division
to any person concerning the expiration of a registration or the need to renew a registration is

not a justification or excuse for the failure of the person to renew a registration in a timely
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manner and does not constitute grounds for the waiver of any of the requirements of this
chapter or chapter 676A of NRS.

Sec. 14. 1. Arregistered provider shall not conduct business under the provider’s
registration unless:

(a) The registered provider possesses each license and permit required by this State or a
local government as a condition to conducting business; and

(b) Each location where the registered provider conducts business complies with the
provisions of all applicable planning and zoning ordinances.

2. A registered provider shall not provide debt-management services in this State from
any location that is not identified in the registered provider’s application for registration
pursuant to subsection 3 of NRS 676A.320.

Sec. 15. 1. Pursuant to subsection 6 of NRS 676A.730, the year 2010 is hereby adopted
for the purposes of adjusting dollar amounts pursuant to that subsection.

2.  The Commissioner will:

(a) Post the dollar amounts for each year on the Internet; and

(b) Make the dollar amounts available in print form upon request.

Sec. 16. For the purposes of paragraph (b) of subsection 1 of NRS 676A.750, a material
violation includes, without limitation, the failure by a registered provider to pay a fee or
assessment imposed by any provision of this chapter or chapter 676A of NRS.

Sec. 17. 1. An order issued by the Commissioner pursuant to NRS 676A.740 to cease
and desist from engaging in an activity in violation of the provisions of this chapter or chapter
676A of NRS must:

(a) Be in writing;
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(b) State that:
(1) In the opinion of the Commissioner, the person ordered to cease and desist has
engaged in an activity:
(1) For which the person is not registered as required by chapter 676A of NRS; or
(1) In a manner that violates the provisions of this chapter or chapter 676A of NRS;
and
(2) The person who receives the order has 30 days from the date of the order to file a
verified petition with the Division for a contested hearing; and

(c) Be delivered by certified mail to the person ordered to cease and desist. For the
purposes of this paragraph, proof of an attempt to deliver the order by certified mail to the last
known address of the person is sufficient to establish that service was complete.

2. A record of the alleged acts which constitute grounds for issuing an order to cease and
desist must be retained by the Division.

3. A person who receives an order to cease and desist pursuant to this section shall not
engage in any activity governed by chapter 676A of NRS after the person receives the order
unless the order is suspended or rescinded.

4. Not later than 30 calendar days after receiving an order pursuant to this section, the
person who receives the order may file a verified petition with the Division to request a
contested hearing. If a petition for a contested hearing is received by the Division within the
prescribed time, the Commissioner or the Commissioner’s designee will hold a contested
hearing. The order to cease and desist shall be deemed final if the Division does not receive a

verified petition for a contested hearing within the prescribed time.
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5. Anorder to cease and desist may be amended or rescinded at any time before or during
a contested hearing.

6. Subject to the discretion of the Commissioner or the Commissioner’s designee, a
contested hearing may be continued if:

(@) An amendment to an order materially alters the facts or legal issues relating to the
order; or

(b) A person who receives an amendment to an order demonstrates an inability to prepare
for the hearing as a result of the amendment.

7. The decision of the Commissioner or the Commissioner’s designee after the hearing is
a final decision of the Division for the purposes of judicial review.

Sec. 18. 1. A party to a hearing may compel the attendance of witnesses in the party’s
behalf at the hearing upon making a request to the Commissioner or the Commissioner’s
designee and designating the name and address of the person to be served with a subpoena.

2. A witness required to appear at a hearing before the Commissioner or the
Commissioner’s designee is entitled to receive from the party calling the witness the fees and
reimbursement for mileage provided to witnesses in civil cases pursuant to NRS 50.225.

Sec. 19. 1. The Commissioner or the Commissioner’s designee is not bound by strict
rules of procedure or rules of evidence when conducting the hearing, except that the hearing
must be conducted pursuant to the provisions of chapter 233B of NRS.

2. A copy of the evidence introduced before or during a contested hearing must be filed
with the Division.

Sec. 20. The Commissioner or the Commissioner’s designee may:

1. Conduct hearings;
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2. Question witnesses;

3. Make rulings on motions and objections; and

4. lIssue findings of fact or conclusions of law at the conclusion of the case.

Sec. 21. If a party fails to appear at a hearing scheduled by the Commissioner or the
Commissioner’s designee and a continuance has not been requested or granted, upon an offer
of proof by the Division that the absent party was given proper notice and upon a
determination by the Commissioner or the Commissioner’s designee, as applicable, that
proper notice was given, the Commissioner or the Commissioner’s designee, as applicable,
may proceed to consider the case without the participation of the absent party and may dispose
of the matter on the basis of the evidence before it. If the respondent fails to appear at the
hearing or fails to reply to the notice, the alleged acts specified in the order may be considered
as true.

Sec. 22. 1. A party may call any other party or witness as an adverse witness. The party
may question such a witness as if conducting a cross-examination.

2. A party who is surprised by the testimony of a witness, called in good faith as a witness
on the party’s behalf, may question the witness as if conducting a cross-examination.

Sec. 23. NAC 676.005, 676.010, 676.020, 676.030, 676.040, 676.050 and 676.060 are

hereby repealed.
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TEXT OF REPEALED SECTIONS

676.005 *“Licensee” defined. (NRS 676.070) As used in this chapter, unless the context
otherwise requires, “licensee” means any person, firm, company or corporation who is licensed
under this chapter and chapter 676 of NRS.

676.010 Fee for supervision and related activities: Amount; collection; failure to pay.
(NRS 658.101)

1. The Commissioner of Financial Institutions will charge and collect a fee of $50 per hour
from each debt adjusting company for any supervision, examination, audit, investigation or
hearing conducted pursuant to chapter 676 of NRS.

2. The Commissioner will bill each debt adjusting company upon the completion of the
activity for the fee established in subsection 1. The fee must be paid within 30 days after the date
the bill is received. Except as otherwise provided in this subsection, any payment received after
that date must include a penalty of 10 percent of the fee plus an additional 1 percent of the fee for
each month, or portion of a month, that the fee is not paid. The Commissioner may waive the
penalty for good cause.

3. Failure of a debt adjusting company to pay the fee required in subsection 1 as provided in

this section constitutes grounds for revocation of its license.
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676.020 Annual assessments to cover costs related to performance of audits and
examinations. (NRS 658.055)

1. Except as otherwise provided in NAC 658.030, each person licensed to engage in the
business of debt adjusting shall pay to the Division of Financial Institutions of the Department of
Business and Industry an annual assessment of $300 to cover the costs related to the employment
of a certified public accountant and the performance of audits and examinations conducted by the
Division.

2. The Division will bill each licensee for the assessment. The assessment must be paid
within 30 days after the date the bill is received.

3. Acharge of 10 percent of the assessment will be imposed on any licensee whose
assessment is received by the Division after the date on which the assessment is due.

676.030 Fees: Application for license. (NRS 676.130) An application submitted pursuant to
NRS 676.120 must be accompanied by:

1. A nonrefundable fee of $375; and

2. A fee of $300, prorated by the Commissioner of Financial Institutions.

676.040 Fees: Renewal of license; reinstatement of expired license. (NRS 676.160)

1. Alicensee shall pay annually to the Division of Financial Institutions of the Department
of Business and Industry a fee of $400 for the renewal of his license.

2. If the Commissioner of Financial Institutions reinstates an expired license, the licensee
shall pay a reinstatement fee of $300 in addition to the renewal fee prescribed in subsection 1.
676.050 Prerequisites to engaging in business. (NRS 676.110) A person shall not engage in

the business of debt adjusting in this State unless:
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1. He possesses each license, certificate and permit required by this chapter, chapter 676 of
NRS and any local governmental entities; and

2. The location of the licensed office complies with any applicable planning and zoning
ordinances.
676.060 Suspension or revocation of license. (NRS 676.290) The Commissioner of
Financial Institutions may suspend or revoke a license in accordance with NRS 676.270 to
676.310, inclusive, if a licensee violates any provision of this chapter or chapter 676 of NRS,

including, without limitation, a provision that imposes a fee or assessment on a licensee.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
LCB File No. R050-10

On July 12, 2010, the Financial Institutions Division, State of Nevada Department of
Business and Industry adopted regulations assigned LCB File No. 050-10 which pertain to
chapter 676A of the Nevada Administrative Code.

INFORMATIONAL STATEMENT

The following informational statement is submitted for adopted new regulations to the
Nevada Administrative Code, Chapter 676A.

1. A description of how public comment was solicited, a summary of public response,
and an explanation of how other interested persons may obtain a copy of the summary.

Hearings to discuss the new regulations for the recent enactment of Chapter 676A of the
Nevada Revised Statutes were conducted on Tuesday, June 29, 2010 and Monday, July 12, 2010.
The Division’s notice of intent to act upon regulations was posted at the Division’s offices in
Carson City and Las Vegas, at the Grant Sawyer Building in Las Vegas, the Capital Building in
Carson City and the Division’s website located at www.fid.state.nv.us. In addition, copies of
the notice of public hearing and proposed new regulations were delivered to every county main
public library, the State Library and Archives.

The Division received three written comments. Robert Fisher of Take Charge America,
Inc. objected to the “brick and mortar” requirement for licensees which was originally proposed
by the Division but was subsequently removed during the drafting stage with the Legislative
Counsel Bureau. The objection was asserted that the requirement was contrary to statute. The
Division also received written comment from Ms. Susan Niemiec of Garden State Consumer
Credit Counseling. Ms. Niemiec also opposed the physical location requirement which was
removed. Additionally, she opposed the amount of the application fee and the annual renewal
fees in the regulation. Ms. Laura Blair from Credit Counselors of Las Vegas 2 submitted written
comments objecting to the amount of the fees in the regulations.

At the workshop on July 29, 2010, David Fishman, Arbitronix, Brent Forbush, and
Robert Linderman of the Association of Debt Settlement Companies testified. The public
comment focused on the qualifications of managers and directors of licensed companies, the
amount of the fees, the confidentiality of information obtained by the Division during its
examination, and the disciplinary process. Specifically, Mr. Fishman opposed the amount of the
fees on the basis that because businesses have to pay fees in other states as well, the Division
should accommodate the industry by lowering the application and renewal fees in Nevada in
order to make these fees more affordable to multistate companies.

Mr. Linderman commented that extensions for renewal applications be permissive and
that business be able to continue to provide a mechanism for transferring client money and fees
to a licensed provider when unlicensed activity is determined.
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Mr. Fishman also testified that where agencies were shut down, a receiver should be appointed to
operate the company or disburse funds so that the client would be serviced. Mr. Linderman also
stated that during the disciplinary process, a business should be permitted to continue operating
for a period of 90 days in order to avoid disruptions in service. Mr. Fishman testified that clients
should be protected during the time of a hearing by permitting continued operation.

Finally, Mr. Fishman testified that there should be a qualification process prior to
obtaining a license. He requested that there should be a requirement of two years of operating a
debt settlement company prior to obtaining a license.

At the adoption hearing on July 12, 2010, Laura Blair was the only person to testify. Her
objections were similar to the objections stated above. She particularly focused on the amount of
the fees, stating that the amount would make operating a debt-management service cost
prohibitive. The Division responded that the amount of the fees was similar and often times less
than those charged in other States.

2. The number of persons who:
June 29, 2010 July 12, 2010
a) attended each hearing: 3 1
b) testified at each hearing: 3 1
C) submitted written comments: 2 1
3. Description of how comment was solicited from effected businesses, a summary of

their responses, and an explanation of how other interested persons may obtain a copy of
the summary.

Comments were solicited from affected businesses by delivering notices of the public
hearing and copies of the proposed additions to the NAC on the Division’s website and
distributing notices of the hearing to public libraries throughout the State of Nevada and state
government offices. The Division received written input from two businesses that may be
affected by the proposed regulations. Written and oral comment was received by the Division as
stated above.

4. If the regulations were adopted without changing any part of the proposed
regulations, a summary of the reasons for adopting the regulations without change.

In response to objections to the physical location requirement in this State, the Division
removed that section from the proposed regulations. The Division also removed subsection 1 of
Section 19 from the regulation. That change was to conform to the requirements of chapter
233B of the NRS. This change was consistent with other regulations being considered by the
Division.

The Division did not adjust the fee requirement in the regulation. The amount of the fee
is comparable to the fees issued in other States. Further, the fee is not excessive and is in
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proportion to the administrative costs associated with the processing of applications for licenses
and their renewal.

The Division responded to the cease and desist order process objections by stating that
these orders required the licensee to cease specific conduct which violated the law and not
necessarily the entire operation, unless the operation was illegal. This appeared to satisfy the
concerns of the industry which did not raise this objection at the adoption hearing.

The Division responded to the concerns regarding the qualifications of the debt
management company by saying that certification process was present in the statute. Mr.
Fishman stated that he believed that was insufficient for a person running a debt settlement
operation and two years of experience should be required.

5. The estimated economic effect of the adopted regulations on the business which it is
to regulate and on the public. These must be stated separately, and each case must include:
a) both adverse and beneficial effects; and

b) both immediate and long term effects.

The proposed regulations are expected to have no negative immediate or long term
financial impact on the public. As this regulation would regulate the business of debt-
management services in Nevada, the regulation would have the beneficial impact of providing a
regulatory framework and accountability for companies which provide this service to the public.
Because of legislative changes, the laws regarding debt adjustment companies have been
repealed. The institution of the chapter 676A of the NRS has the immediate and long term effect
of regulating an industry which has not been subject to regulation in the past.

6. The estimated cost to the agency for enforcement of the adopted regulations.

There is no additional cost to the agency for enforcement of the adopted regulations.
7. A description of any regulations of other state or government agencies which the
proposed regulations overlap or duplicate and a statement explaining why the duplication
or overlapping is necessary. If the regulation overlaps or duplicates a federal regulation,

the name of the regulating federal agency.

There are no other state or government agency regulations which the board’s proposed
regulations overlap or duplicate.

8. If the regulation includes provisions which are more stringent than a federal
regulate on which regulated the same activity, a summary of such provisions.

There are no federal regulations that regulate the processes or decisions of the Division.

9. If the regulation provides a new fee or increase an existing fee, the total annual
amount the agency expects to collect and the manner in which the money will be used.
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The Division’s regulations provide for the collection of fees. The amount of the fees is
dependent on the number of applicants and eventual licensees which are approved by the
Division. The fees required to be collected will offset the cost to the Division for processing
applications and renewals and the costs of examination and investigation of complaints.
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