L CB File No. R085-01

PROPOSED REGULATION OF THE
STATE PUBLIC WORKSBOARD

To comply with the requirements to adopt regul ations pursuant to AB 461 of the 2001
Legidature, Chapter 338 of NAC is hereby amended by adding the provisions set forth as
sections 1 to 5, inclusive, of this regulation.

Section 1. Definitions.  Asused in this chapter, unless otherwise requires,

1. “Applicant” isa person that appliesto be qualified as a bidder for public
works projects of this state.

2. “Manager” isthe manager of the State of Nevada Public Works Board.

3. “Public works project of this State” isany project under the jurisdiction of
the State of Nevada Public Works Board pursuant to Chapter 341 of NRS.

4. " Staff” means the employees of the State Public Works Board.

5. “Board” means the State Public Works Board.

Sec. 2. Criteriafor Qualification of Applicant
1. Pursuant to NRS 338.1375 the criteria for determining whether an

Applicant is qualified to bid on a public works contract of this state shall be
asfollows:
(a) To determine whether an Applicant hasthe financial ability, an
Applicant shall be evaluated based upon:
1) A certified statement of bonding capacity from a surety authorized to
issue bid, performance and payment bondsin the State of Nevada
identifying single and aggregate limits and available bonding capacity to
work on a pubic works project.
2) Evidence of proper licensure under chapter 624 of the NRS.
3) No filings under the United States Bankruptcy Code as a debtor
within the past five years.
4) Civil judgments, settlements, records of findings, violations, or
criminal convictions against Applicant or key personnel during the past
five years of alaw regarding wage and hours standards, prevailing wage
rates or the prohibition of discrimination in employment.

(b) To determine whether the Applicant has qualified personnel, the
Applicant shall identify the professional qualifications and relevant
experience of its chief executive officer, chief operations officer, chief
financial officer, project managers and superintendent.

(c) In determining whether the Applicant has breached any contracts with
any public agency or person in this state or any other state within the last
five yearsthe Applicant shall describe the circumstances surrounding any
contract dispute, any liquidated damages imposed, any mediation,
arbitration, or litigation relating to the contract dispute, any settlement
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reached by the parties, and any judgment against the Applicant within the
past five years.

(d) A determination of whether Applicant was disqualified from the award
of a contract pursuant to NRS 338.017 or NRS 338.1387 within the past five
years.
(e) In determining the past performance history of the Applicant, the
Applicant shall provide information concerning:
1) All previous work undertaken over $25,000, detailing project name,
type of work completed, location, initial and final contract price, owner,
architect, engineer, and project manager for a minimum of the past five
years,
2) The safety records indicating whether the Applicant has been cited for
serious, willful, or repetitive OSHA safety violations during the past five
years,
3) The Applicant shall identify projects that the Applicant has completed
within the scheduled contract period, achieved final completion of its
projectsin atimely manner, performed all portions of work of a project
without forcing an Owner to exercise it’sright to carry out the work of a
contract;
4) The Applicant and the Board, (or its staff) shall identify projectsfor a
public works agency during the past five years where Applicant failed to
perform on any contract:

a. Inthe manner specified by the contract and any change
orders approved and authorized by the public works agency or its
authorized representatives,

b. Within the time specified by the contract unless extended by
the public works agency or its representatives without penalty to the
Applicant; or

c. For the amount of money specified by the contract unless
modified by change orders approved and authorized by the public works
agency or itsauthorized representatives, and
5) Whether a breach has been alleged against an Applicant by any
public agency or person in this state or any other state within the past
five years. The Applicant shall describe the circumstances surrounding
any contract dispute, any liquidated damages imposed, any mediation,
arbitration or litigation relating to the contract dispute and any
settlement reached by the parties within the past five years.

Sec. 3. Application to Qualify asa Bidder

1.

2.

In order to bid on a public works project of this State, an application to
qualify as a bidder shall be submitted to the Manager pursuant to NRS
338.1379. An application to qualify as a bidder shall be on a form provided
and approved by the Manager and shall be submitted at least thirty days
before seeking to bid on a public works project.

An Applicant may seek to be qualified as a bidder for a two year period or
on a project-by-project basis.
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Sec. 4.

Sec. 5.

3. An application must contain original signatures. Faxed or copied
applications are not acceptable.

4. Incomplete or falsified applications or the Applicant'sfailureto disclose
information may be grounds for disqualification or delay in the
qualification of an Applicant.

Review of Applicants

1. The Manager shall appoint a committee of not less than three staff members
to review and score an application and determine whether the Applicant is
qualified.

2. Upon a determination that an Applicant is qualified, the Manager shall
certify the Applicant as to the types of projects, and dollar amount of work
on which the Applicant is qualified to submit bids, or certify that the
Applicant is qualified to bid on a specific project, and notify the Applicant in
writing of its qualification.

3. An Applicant’s qualification expirestwo years from the date of
determination. If information is discovered that may affect an Applicant’s
gualification as a bidder prior to the expiration of the two years, the
manager may request the Board to require a bidder to submit an updated
application to qualify asa bidder.

4. Upon a determination that an Applicant does not meet the criteria for
gualification to be a bidder for public works projects of this state, the
Manager shall notify the Applicant in writing that his application has been
denied.

5. An Applicant whose qualification has been denied may reapply no sooner
that two years after the determination of denial, unless the qualification was
denied only asto a specific project.

Appeal and Hearing

1. An Applicant may, within ten days after receipt of the notice denying its
application to qualify as a bidder, file a notice of appeal and request for a
hearing.

2. Thenotice of appeal and request for a hearing shall set forth the

Applicant’ sbasisfor appeal. The Applicant shall submit any copies of
documents to be reviewed at the hearing.

3. TheBoard shall appoint an appeals board made up of three Board members

to review the appeal.

4. Thehearing must be held at a time and place prescribed by the appeals

board in accordance with NRS 338.1381.

5. Theappealsboard shall call the hearing to order and act upon any
preliminary matters. The Applicant must present its evidence first, followed
by a presentation by the committee or committee representative that denied
the application, and allow for additional testimony and evidence from
interested parties.

6. An appeal stands submitted for decision after taking of evidence and oral

argument.
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7. In conducting the hearing, the appeals board is not bound by any technical
rules of evidence.

8. If aparty failsto appear at a noticed hearing and no continuance has been
requested or granted, the appeals board may hear evidence from those
present and make a decision based on the available record.
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MINUTES
OF THE
STATE PUBLIC WORKSBOARD
NEVADA ADMINISTRATIVE CODE WORKSHOP

Held at
Nevada State Library
100 Stewart Street, Boardroom
Carson City, Nevada 89701-4285
Tuesday, June 5, 2001

STAFF MEMBERS PRESENT

Kathy Dow, Deputy Manager
Debra Spieth, Prequalification of Bidders
Shari Hannah, Contracts
Hansa Karia, Program Assistant
Brett Kandt, Deputy Attorney General
Sonia Taggart, Deputy Attorney General

OTHERS PRESENT

Daniel Costella, Ironworkers 118
Richard Daly, Laborers Union 169
Mike Witt, Northern Nevada Carpenters/Contractors
Sandra Maloney, Carpenters/Contractors
David Kersh, Carpenters/Contractors
Lori Ashton, Southwest Regional Council of Carpenters
Jm Boletti, Carpenters/Contractors

This meeting was called to order at 1:30 p.m., June 5, 2001. Notice of this meeting was posted
in accordance with the Nevada Open Meeting Law.

Kathy Dow, Deputy Manager, presiding.

Kathy Dow, Deputy Manager: Thisis the workshop that has been set and noticed for 1:30 p.m.,
on June 5™ at the Nevada State Library Board Room, in Carson City. I'm Kathy Dow, Deputy
Manager, for Administrative and Fiscal Services for the State Public Works Board, Dan O’ Brien
the Manager, could not be here today, but also with me from the Public Works Board, Debra
Spieth on my right, and on my left is Shari Hannah and Hansa Karia. Got that right. Then from
the Attorney General’ s office is Brett Kandt, Deputy Attorney General and Sonia Taggart,
Deputy Attorney General. Basically the purpose of the workshop isto solicit public opinion and
comments, so that’s what we are going to do. It’s going to be very informal. Soniais going to
go through the regulations, just an overview and then we will go through each section and
whenever you have guestions please do not save them for the end.
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Sonia Taggart, Deputy Attorney General; | will briefly go over the contents of the proposed
regulation and then we can go specific section by section, and accept comments and suggestions.
In section 1 definitions we will make sure that nothing is duplicative. | don’t think it is.
Remember this regulation is actually going to be under 338, because 338 involves the local
governments as well as the State Public Works Board. Prequalifications will be included under
the new statute. There is going to be a section in the statutes for the State Public Works Board
and a section for state for local governments. We have put it under 338, however if LCB tellsus
we are absolutely wrong, we need to put it under 341, we will probably be forced to comply with
that.

Section 2, deals with the criteria for qualifications of the “ Applicant” and how it is segmented
out isthat if you look at AB461, and look under section 2, subsection 3, and then (b) and this
tellsuswhat it may include. There arefive criteria. Thefirst one being financial abilities. The
subsection, or section 2, subsection 1(a), has to do with financial ability. We came up with four
types of criteriathat would be used to determine whether a bidder would be financially
responsible, so that they could have the financia ability to perform on a public works contract.
The second criteriaunder AB 461 was the principal personnel. Thisis pretty vague in the statute
and so if you look under 1(b) of the proposed reg we are looking at the experience, and any
relevant qualifications that you can provide us for the top members of the organization. Now if
we look at AB461 subsection 3, that hasto do with if the “Applicant” has breached any contracts
with a public agency or person in this state. In order to make this type of determination under
section 1 (c) of the regulation we have asked for any information concerning any type of breech,
or liquidated damages, or a contract dispute, so that we can get some understanding. | think this
will help us evaluate the applicant and just because the applicant answers yes and did pay
liquidated damages that is not necessarily going to mean that the Public Works Board is going to
automatically deny an application and say that this person is disqualified. In this section your
going to provide an explanation, the contractor or bidder is going to be able to explain what the
circumstances were. Subsection (d) of the regulation is used to determination whether the
“Applicant” was disgualified pursuant to sections 338.017 and 338.1387 of the NRS, and if we
have made the determination within the past five years. If you look at AB461 again and |ook
under section 3 (€) 4, it states whether the “ Applicant” can be disqualified from being awarded a
contract pursuant to those safe subsections. We have made the determination that we are only
going to look at the past five years. The last criteriais arevision we had to make. Because at the
time we were proposing arevision due to the fact that when AB461 went into the final
committee meeting that they decided that they wanted the past performance to be a specific
criteriafor usto look at. And so, under subsection (€) of the regulation we tried to come up with
criteriathat would give usindications of the past performance history of the “Applicant”. And
those were pretty detailed, and maybe | will wait for discussion to get into the specifics of those.
Now going onto Section 3 of the proposed regs. Thisis more the administrative part of the reg
on what exactly, how exactly the how process works. We are pretty much dictated by NRS
chapter 338 and not necessarily under AB461. Because that did not change how the
administrative process of how thisis gonna proceed, but, we are adopting regs so that it is
absolutely clear how the statute, is going to be carried out, and so that’ s what subsection or
section 3 does. Section 4 discusses the review of the “Applicant”. We have come up with a
committee of not less than three membersto review the qualifications. At that time they would
certify the “Applicant” asto: the type of project; the dollar amount; of whether it could be either
on aproject by project basis. Because some projects maybe lend itself to avery specific type of
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gualification for that, in other wise it could be also on all types of products that you could be
certified. | think it probably depends also on the bidder. Whether they want to or proposed
bidder whether they want to be qualified on the global scope with the public works board or its
just for alimited project that they want to be qualified for. We made the qualification of two
years. We thought that that was administratively feasible length of time. However, we wanted
the “Applicant” to be aware that if there was information of fraud, or anything like that, we could
relook into the application again, if the information came to our knowledge. If we thought that
there was a problem then we would just request an updated application. The next section goes
into the appeal s process, which is section 5 with the NAC. That discusses the notice of appeal or
who makes up the appeals board. We have suggested that the board shall appoint the appeals
board made up of three members. Having the whole Public Works Board may not be always
feasible because of this short time frame, but we could have three members who are always
ready and able to meet at a short notice. Then we can administer this appeals processin a
prompt manner. Then there are just some guidelines on how the appeals process works and

that’ s about it. | think that we could take it section by section if people or if its more feasible
someone wants just to discuss al the things that they would like to make comments upon. We
can open this up, very informal.

(Speaker unknown): Where we think aletter might be changed to.
(Speaker unknown): That’ s fine, we are open to all comments.

(Speaker unknown): Y ou know maybe section by section would be good so that we can hear
other people that we might change our minds, you know.

(Speaker unknown): Oh, identify myself.
(Speaker unknown): Y es, could you please identify yourself for the record.

Sonia Taggart, Deputy Attorney General: So if section by section works best why don’t we
begin with section 1 and the definitional section. I'll take all comments. Yes.

Lori Ashton, Nevada Carpenters: for the record, section1.1 “ Applicant” my only concern is that
this was the glitch we had in the previous 338 statute when you used that singular word “a”. So |
would delete it where it says“ Applicant” is contractor who applies to be qualified as a bidder for
Public Works projects of the State”. And, get rid of the “a” because you have singular.

Sonia Taggart, Deputy Attorney General: So the letter “a’

Lori Ashton, Nevada Carpenters: The letter “a’ if the contractor appliesto be a bidder for Public
Works projects.

Sonia Taggart, Deputy Attorney General: Okay, okay.
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Lori Ashton, Southwest Regional Council of Carpenters: Because then they could be doing it
project by project or annual, but that was a glitch that we had in the original language was people
were having to go on amanual basis, then attorneys were telling them, it says“a’ contract.

Sonia Taggart, Deputy Attorney General: Okay. Anything else for section 1.

Sandra, Carpenters/Contractors: If we agree should we put that on the record if we agree with
what Lori issaying? Doesthat make a difference or if wejust go on like this?

Sonia Taggart, Deputy Attorney General: Sure, you can say that you agree with her comment for
the record.

Sandra Maoney, Carpenters/Contractors. Okay, for the record | agree with your comment.

Richard Daly, Laborers Union 169: When you say “Applicant” as a contractor how are you
going to apply that, as prime contractor as opposed to just a general contractor for instance we
are doing aair conditioning renovation on abuilding. If aprime contractor hasa HVAC the
contractor should still have to apply as opposed to building a whole a building as a general
contractor. Would “Applicant” apply to subcontractors.

Sonia Taggart, Deputy Attorney General: Do you want to address that or do you want me to go
ahead?

Brett Kandt, Deputy Attorney General: Go ahead.

Sonia Taggart, Deputy Attorney General: It is my understanding that we are not qualifying
subcontractors unless it’s a project that the bid is out just to do for example: air conditioning
work, if that isjust a specific specialty contractor, if itisfor “X building”, oopsthisis Sonia
Taggart, Deputy Attorney General for the record, then the contractor who is bidding on that
contract, not his subs work, but just the contractor who would need to be qualified. At least that
was the scope that at thistime, if two years from now we find it necessary with the legisation,
promotes subcontractors being qualified as well, then we will reach that, but at point we're going
to be limited to contractors who are actually bidding.

Richard Daly, Laborers Union 169: Isit the Board’ s view then or the staff’ s view that the statute
461 as written would preclude your prequalifying subs, or would you be able to do it under 461
if you felt it was a necessary thing? What would be beneficial to the public?

Sonia Taggart, Deputy Attorney General: | don’t think we would preclude subcontractors from
wanting to be qualified because then again if a contract, lets say that it was a HVAC contractor
and then there was at a future date a bidding for a contract for HVAC then they are already
qualified and that would be, | don’t think we could ever stop anyone from trying to become
qualified.

Jm Boletti, Carpenters/Contractors Cooperation Committee: Are you going to hold your
subcontractors to the same standard you are holding your general contractors to? The question
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being if we have information on a contractor that has some performance problems, wage
violations, etc., can we submit that to you and have the subcontractor disqualified?

Sonia Taggart, Deputy Attorney General: Well again it would depend if the subcontractor is
going to be the person bidding on the contract with the Public Works, whether there is that
relationship.

Jm Boletti, Carpenters/Contractors Cooperation Committee: Okay, a contract. Okay, what if he
isjust a subcontractor for a prime contractor he has bid for or if he has some problems you’ re not
going to hold that subcontractor to the same criteria as in this document?

Sonia Taggart, Deputy Attorney General: | don’'t think we are ready to
Kathy Dow, Deputy Manager: The contract is going to be between Public Works and that prime
contractor, that general contractor, not with the subs.

Sonia Taggart, Deputy Attorney General: | think though, if you are a contractor and you're
contracting with subs with substandard work, poor performance, | don’t see how that’s not going
to reflect upon the prime contractor and their ability to get the job done on previous contracts.
So, somehow that’s going to have to come back to be part of their past history. Becauseit’sthe
are a subcontractor so it’s gonna be areflection, | would think upon their performance of a
contract.

Jim Boletti, Carpenters/Contractors Cooperation Committee: Possibly if he uses that same sub
previously but if he hasn’t used that subcontractor and we have past performance problems with
this gentleman we will bring that information to you based on anything we' ve done maybe to
disqualify him from the project.

Sandra Maloney, Carpenters/Contractors: | think that the reason behind that is because well over
80% of the work is actually being done by the subcontractors. That's really where your
problems are you know it kinda defeats the purpose | think of prequalifing. Y ou are not going to
find as much problems with the general as you are with the subs.

Richard Daly, Laborers Union 169: And | concur with what they said and am alittle concerned
with what you said that it will reflect on the general, not necessarily mattersif the subcontractor
gets caught and his tactics that are being used that might be in conflict with some state law that
may cost him actually to work cheaper, faster, etc., etc. And | understand that with thisin hereit
isto qualifications for the contractor that the State Public Works Board is actually contracting
with but thisis one of the comments that | would make if the others want to chime in than its up
to them. Would be if at sometime in the future for the State Public Works Board to |ook into
some type of regulation that would also require prequalification for major subcontractors perhaps
at the 5% bid listing level because again | agree with the lady at the end that alot of work is
being done by subcontractors. Some general contractors, prime contractors are suitcase
contractors and don’t perform any on the job work and everything is done by subcontractors.

Lori Ashton, Nevada Carpenters: I’ d like to stick to the sections but that’s okay. Cause we were
talking about the one part Lori Ashton, Nevada Carpenters for the record I’ m sorry when we
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talked about the “ Applicant” and his concerns, and like you said that if they are the prime doing
HVAC would it just not be easier than to say that an “Applicant” al lost my train of thought
here, an “ Applicant” pursuant to this section includes a general contractor, a subcontractor, or a
specialty contractor who makes an application. Therefore, you would cover if it was a GC that
was going to overtake the whole project using subs, or if it was a specialty contractor that was
making a prequal application to just do his speciaty item. Y ou know in other words just broaden
the “ Applicant” being the prime person doing the work. Rather than just saying contractor.

Brett Kandt, Deputy Attorney General: The statute itself uses the term person. So we might just
consider using the term person instead of contractor.

(Speaker unknown): We got a specialty guy coming in to saw he wants to qualify to do the
plumbing in every state and he is not holding a general license, he' s holding a specialty
contractor’ s license.

Sonia Taggart, Deputy Attorney General: Right.

David Kersh, Carpenters/Contractors. Going back to what you were saying that at some point it
isgoing to reflect on their subcontract, | mean if they have had bad subcontractors that | think
what we are going to get its always asking what the “ Applicant”. We've had situations before
where in Californiain particular where a contractor who has used a bad sub and it doesn’t appear
because its always been asked about the “ Applicant” or about the general and that’s at real fault
that we might be careful. Or the situation where you have a bad sub and he is being used for the
first time by the general its not going to reflect on his performance, so | mean that the sub issue
is| think the key.

Sonia Taggart, Deputy Attorney General: So isit the general opinion that for an exampleif a
general was to apply for prequalifying to bid on Public Works Projects that in order for them to
list subs they could only list qualified subs that were also prequalified.

Lori Ashton, Nevada Carpenters: We worked with the school board two years ago on thisand |
think really it was covered in their language, it might be something to consider, because again we
all are concerned with that. Ninety percent of the subcontractors who and basically what the
final language of the CCSD was that the contractors would be prequalified and that the
subcontractors would be presumptively qualified. Meaning that there is no reason to do anything
with them that they are al good guys. However, if an agency or alabor organization or someone
brings to the attention of the entity, which would be yourselves, to say we know of X, Y, Z,
subcontractor who has violated wage and hour laws, violated OSHA laws, at that point and based
on the criteria that you hold the generals accountable, the Board would than review that and
disqualify that sub from being eligible to being listed on the project. So in other words, rather
than undertaking the nightmare of prequalifying 20,000 subcontractors, you say okay the
genera’ s gone through the process, he has qualified, all the subs are qualified, except X, Y, Z,
we now have this stack of litigation in front of uswe now need to review that and need to advise
general that we have disqualified the electrical contractor, the plumbing contractor, or drywall
contractor. And | think your people that manage your projects will be happy with something like
that, because | am sure that the problems on most of the state projects would be general and
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would cut down on that really bad subcontractor. Without the ability to disqualify then your
stuck with this guy listing him and true it would fall back on the guy.

Richard Daly, Laborers Union 169: | think what we are trying to accomplish with the whole
prequalification is to ensure that the state is contracting with reputable firms and getting the best
dollar value instead of always just looking at the lowest bid and | don’t think you can
successfully accomplish that without some look at the subcontractors or at least the major
subcontractors. Making up such alarge part of the project, and | think that’s the concurrence
here. Most everybody here it needs to be looked at in some fashion.

Sonia Taggart, Deputy Attorney General: Thank you and we will bring that to the attention of
Dan. Thank you we got some very good suggestions. Should we go on to section 2?

Lori Ashton, Nevada Carpenters: 1 (a) 4 No civil judgements or criminal convictions against
“Applicant” or key personnel during the past five years. Somewhere, somehow if you do not in
some manner include recordings of findings or settlements the massive wage violatorsin our
state will do two things: they will settle out and not got to hearing so you do not have a
judgement which becomes a settlement, and that becomes very difficult to litigate, and | am
talking about they will settle two and three and four of them, year after year after year for twenty,
thirty, or forty thousand dollars. And if they get caught they pay the money and you try to
disqualify them and they say it's a settlement there is no judgement. They argue that point tell
they are blue in the face.

Sonia Taggart, Deputy Attorney General: Okay, so if we include the word settlements or thing of
findings?

Lori Ashton, Nevada Carpenters: Records of findings
Sandra Maloney, Carpenters/Contractors: Any other documented records or violations, possibly.

Lori Ashton, Nevada Carpenters: | just know that that was a big loophole and it was one that
they liked to litigate, without the you know.

Sonia Taggart, Deputy Attorney General: Y ea.

Lori Ashton, Nevada Carpenters: Sandie dealt with City Plan, the thing is that City Plan was
found guilty and they got a years debarment, they prorated it, during the first six month interim,
that they are allowed to continue work, they violated the wage and hour laws again, they went
through a hearing, they got found guilty, they go to district court, they get a stay there. Right
now eligible to bid Public Works even though they have done a pretty good settlement and been
found guilty for twenty, thirty, forty, or fifty thousands of dollars, but right now they are eligible,
because of the way the commissioner’ s hands are tied with the state to bid work. So those are
the things ya got to look at. Isyou could have the guy that goesto a hearing, gets found guilty, is
debarred for three years and district court steps in and states that unless you have something in
your prequal to cover that, then you'll be obligated to take his business.
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Sandra Maoney, Carpenters/Contractors. There are several contractors that do that, that we have
dealt with, that’s primarily what we do as a labor management organization. They just tieit up
in the court system purposely, they find alittle technicalities and keep it going and they keep
bidding and again really mistreating the workers and just blatant wage violations of all sorts.
Sonia Taggart, Deputy Attorney General: Okay, so then maybe we can say also including any
appeals of convictions, or stay of the convictions.

Lori Ashton, Carpenters: Y ea, | just think you need to cover that loop hole before its out there

Sonia Taggart, Deputy Attorney General: And records and finding and any other documents of
wage violations.

Lori Ashton, Carpenters: Right.

Richard Daly, Laborers Union 169: Same situation where were the labor commission when they
find out when they are looking at three years to litigate this thing, two years before the people
can get paid who will make a settlement and then they are violated the law pays and they can just
say | didn’'t do anything wrong. So | really agree that it needsto be covered, good point.

Lori Ashton, Carpenters: Y ea, another thing is you have AB560 which is now going to turn all of
that responsibility back onto the agencies themselves. So where will there be any type of records,
you know if, I’'m just curious how that part is going to work. If you go to the City of Henderson,
andsay X, Y, Z, contractors didn’t pay the wage rate and they go out and resolve it doesn’t mean
heisagood guy, | mean he deliberately broke it, but and they penalized him. Isthe Labor
Commission going to hold arecord for you guys to check? If an agency themselves enforces
which you are going to do under 560 now if they enforce the law themselves on the contractor?
Arethey going to review now that it is going to go out of the hands of the Labor Commissioner?

Richard Daly, Laborers Union 169: SB560 calls for them to conduct an investigation if they find
aviolation they have aresponsibility to report it to the Labor Commission. Therewill bea
record generated somewhere and if there is not, | have been told by the Labor Commissioner that
he is prepared under 338.090 that he has against the awarding authority, if they don’t act
responsible under there responsibility.

Lori Ashton, Carpenters: And that’s why there has to be arecord because if we do it with the
legal terminology we will be stuck..

Sonia Taggart, Deputy Attorney General: Okay.

Sandra Maloney, Carpenters/Contractors: | just want to reiterate that | think that it isreally
important because the system that we have now it’ s really profitable for a contractor to cheat.
Because there is really no one monitoring this type of work and itsif they do get caught it takes
two or three years after they have to pay that money out, so really it is profitable, so if they do
they can settle out and that’swhy it is so important so there is really no contract compliance
taking place.
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Sonia Taggart, Deputy Attorney General: Okay, | think we will definitely make changes that to
include those suggestions. Anything elsein 1(a)? Okay why don’t we proceed to 1(b)? We will
look to 1(b) which will be then “Breech in Contracts” which also includes that we don’t want the
finding of the breech by the board but contract disputes being looked at as well.

Brett Kandt, Deputy Attorney General: Open meeting law sorry, that’s what happens when
attorneys get involved. Technically the door should be open, so | apologize for the sound out
there.

Sonia Taggart, Deputy Attorney General: Okay, so we are looking at section 1(c) do you think
we could, no comments on that one, any comments for 1(d) it seems pretty straight forward with
the AB461. How about 1(e), I’ m sure we will have comments on this one?

Lori Ashton, Carpenters: | was trying to determine the intent of 1 and 2 because they seem sort
of repetitive and | don’t know, if (1) was to be utilized for contractors that want to qualify on the
biannual basis and number (2) was utilized for a person who wanted to bid on a project, what my
concern isthat if you have a contractor who is going to be filling out prequal for yourself and the
counties and the cities and now they have to list first everything they have ever done and then
they have to go back and relist, | wastrying, yaknow, it sorta seems like one applies to going on
the biannual type qualification and number (2) would be project specific in other words “1 want
to build this state building, and | have built this state building, and | have done this scope of
work, so | don’'t know.

Sonia Taggart, Deputy Attorney General: The other thing we could do is combine (1) and (2) so
they’re dl in the past five years and then as one of the subcriteriain there isidentify if any of the
projects are similar to the size and scope to the work preformed. Y ou know kinda.

Lori Ashton, Carpenters: Well see that’ s the thing ageneral contractor who does buildings wants
to qualify with you for two years he may have built alittle out house for the county, he may have
built a seventeen story building, so if you get project related, and those can always be covered in
bid documents, you know. If you do the generic what type of work if there are heavy highway
guys they are not going to build your church, yaknow or your building. If you were to ainclude
the specific stuff on a specific project in the bid documents you know you what to bid a State
Public Works building and in the bid documents you say that you must include that you have
done some more work or something.

Qualifies section (1) to “Applicant”, subsection (2) to projects

Sonia Taggart, Deputy Attorney General: And (1) should be limited to five years, we don’t have
any time frame.

Daniel Costella, Ironworkers 118: | just wonder if you ever worry about a guy with no history?
Sonia Taggart, Deputy Attorney General: Obviously | don’t think that can be used against you,

because what this, we are looking a past history, and if you have no history it'snot aplusandit’'s
not minus.
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Daniel Costella, Ironworkers 118: So does one weigh heavier or something? Do you have a
point system?

Sonia Taggart, Deputy Attorney General: | think there's
Kathy Dow: | don't think that it is complete yet but.

Sonia Taggart, Deputy Attorney General: Right, but there is going to be points, but | think you
would, your not deducted and you are not added points and you are not going to be disqualified
because you don’t have a past history. It won't be held against you. But these criteriaare gonna
have to be some sort of point system.

Daniel Costella, Ironworkers 118: What if you get someone from out of state that might be a
terrible contractor with no history of their work.

Sonia Taggart, Deputy Attorney General: Well he would still have to put the previous work
undertaken if heisfrom another state you have that

Daniel Costella, Ironworkers 118: What if he doesn’t have previous work?

Sonia Taggart, Deputy Attorney General: Then we don’t know if he was a good contractor and
he has no history of being a bad contractor whatsoever right? | mean you are going to say how
long have you been a contractor? Well I’ ve been a contractor for five years. How much work
tell us about your previous work? Well I've had no work. Either that’s going to look suspicious
or

Lori Ashton, Carpenters: Going back, | think you need to at least put the minimum of five years,
but you might not lock them into it, because someone may want to tell you something they did
ten years ago. You know.

Sonia Taggart, Deputy Attorney General: Okay, that’s a good point.

Lori Ashton, Carpenters: Y ou need to know at least the last five years, but if they wanted
because their whole point isto tell they are able to do a project they want to include projects that
have been done prior.

Sonia Taggart, Deputy Attorney General: Okay, so maybe both of those would be at |east the
past five years.

Richard Daly, Laborers Union 169: | agree with what you said about qualifying in the first
paragraph, | forget the word you used now

Sonia Taggart, Deputy Attorney General: Biannual
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Richard Daly, Laborers Union 169: | would caution on number 2 to leaving it as vague as
“similar size and scope” put adollar limit, I mean, if you did ajob over 10 million bucks we
want to know about it or 5 million or whatever you think the appropriate level would be. If you
just say similar size and scope they are going to pick and choose, similar but wasn’'t the same
scope and they will have atendency to leave projects out then. Reflect poorly on their

Sonia Taggart, Deputy Attorney General: Its had to reach, okay if you said, okay | know this
wouldn’t happen but a swimming pool and so we' re doing a specific project by project, but if we
say 5 million dollar or sometimes the dollar amount and type of project sometimes the project
could be specific to the type of design, like if something was very unique like a theater and then
other things could be, and the money might not be reflective, | don’t know if the dollar amount
or how you characterize it but | can see the concern.

Lori Ashton, Carpenters: But if you put in similar size and scope and somewhere in there require
to include what the contract price was there is some idea both on the nature of the project and on
size of the project.

Sonia Taggart, Deputy Attorney General: But then how do you get around the fact that they may
exclude something that they don’t think is

Lori Ashton, Carpenters: The difficulty with that really isthat you'reif you built that church five
years the dollar value may be substantially less than here when you are talking scope of work
you were able to put the tile roofs on and do the specialty items, you sort identify and the cost
factor, prevailing wage goes up annually, material goes up annually, | think put the dollar figure
likeyou said, if they are telling you they built seven story high rise building, without problems, |
think they are going to build another seven story it tells you they have the ability to do it.

Richard Daly, Laborers Union 169: They are going to be contracting for a seven story building
and they built an eight story building, a nine story building, and a seven story building with no
problem, if they built asix story building and had aleak whatever problems they had they’d say
report the three good ones that are seven stories and bigger and | ain’t telling you about the six
story

Lori Ashton, Carpenters: No, but that would be included in their breech of contracts and other
parts of the

Richard Daly, Laborers Union 169: I’ d actually allow them to define similar scope and size.

Lori Ashton, Carpenters: No, no, no, thisisjust for them to identify that they’re, thisis my
understanding, thisis the type of work we are use to doing and we have done. And the other
criteriais going to take care of if they did it on time, how well they did it, etc. Thisisjust so that
they are not a heavy highway contractor that’s coming to build your state government building or
your state guy that only builds a building isn’t going to go out and try to do roadwork. That’s
what my understanding of that particular part is, | may be incorrect.
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Richard Daly, Laborers Union 169: Where number two says you want to know the projects for
the past five years of similar scope and size and those are the projects you want to know about in
regards to number three, in regards to number four, you are not going to want to know about
every project they ever built now for number four when you only wanted to tell you about
projects of similar scope and size in number two.

Sonia Taggart, Deputy Attorney General: Okay we will take those under consideration and
maybe we can come up with some solution, we can’t come up with it right now.

Richard Daly, Laborers Union 169: No, | know you can’t, no offence.
Sonia Taggart, Deputy Attorney General: That’sright. More comments number three, four, five.

Lori Ashton, Carpenters: Three years on safety violations, | mean everything else is consistent
with five, | think | would keep consistent on that one. My question cause you're talking and |
know you' re still working out points or values or how you're going to do it. Were you going to
be looking at OSHA records identifying with point systems?

Sonia Taggart, Deputy Attorney General: | think we were looking at OSHA violationsis a
maker, it could be amake or brake type of situation. If you have, if you have a serious, willful,
or repetitive.

Lori Ashton, Carpenters: Well | guess the reason why | am asking is when we were talking
earlier, Lori Ashton again, if you try to give OSHA violations point systems, say and
failing to put the safety glasses on as one, you could have one guy who has had some warrants
and never paid afine, you know settled those out and had somebody killed finely, and he getsa
ten. You could have another guy for some reason continually gets these little one and two point
evaluations and his could become aforty. Y ou know what | mean?

Sonia Taggart, Deputy Attorney General: Right, but they have to be serious, willful, or
repetitive. So, | think the the failure to wear the safety glasses might not even come within the
willful, serious, or repetitive. At least yeah.

Kathy Dow, Deputy Manager: That's the way | would look at it.

Sonia Taggart, Deputy Attorney General: | mean yeah.

Lori Ashton, Carpenters: I'm just using it as an example, | mean you don’t have the proper safety
equipment on can be a serious violation, especialy if it’sfall protection situation.

Sonia Taggart, Deputy Attorney General: Y eah
Lori Ashton, Carpenters: But it might, nobody died from it

Sonia Taggart, Deputy Attorney General: Right
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Lori Ashton, Carpenters: He just keeps getting warrants and doing informal settlements and
that’swhat you'll see on alot of these.

Sonia Taggart, Deputy Attorney General: Right

Lori Ashton, Carpenters: Isthat they informally settle them out. | don’t know if you want to
include settlements there? In other words they can be charged and basically found guilty in an
OSHA situation where the fine is fifteen thousand dollars and they can go through an informal
settlement and abate the situation and pay zero over along period.

Sonia Taggart, Deputy Attorney General: Would if they settleit doesit still show up asa
violation, doesit go away or does it

Lori Ashton, Carpenters: It’ll show one informal settlement, it’slikeit almost negatesit , it'slike
it's a, they abated it, it's and informal settlement and the are not abad guy. But you can see
seventeen of those on one guy. See so | don’t know if that can be clarified more.

Sonia Taggart, Deputy Attorney General: Okay.

Sandra Maloney, Carpenters/Contractors. The point system is that something that’s informal or a
committee of three is going to use to evaluate the contractor? Isthat cause I’m not it’s not here
how you are going to do that.

Sonia Taggart, Deputy Attorney General: Right

Sandra Maloney, Carpenters/Contractors: To get the performance based contracting with a
number system?

Sonia Taggart, Deputy Attorney General: A committee of three is going to yeah come up with a
with a point system where and

David Kersh, Carpenters/Contractors. Maybe when we get to section 4 there is away where we
can weight it in, like saying review and score and

Sonia Taggart, Deputy Attorney General: Okay, okay

Sandra Maloney, Carpenters/Contractors: Just to giving you our experience might be able to help
you come up with some different things because we work in that environment the state of
California actually has a point based system that they look at their contractors.

Sonia Taggart, Deputy Attorney General: Do you have aform

David Kersh, Carpenters/Contractors. | have a copy, its prequalification from the state of
Cdlifornia

Sonia Taggart, Deputy Attorney General: Y ou do, oh great
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Sandra Maloney, Carpenters/Contractors. We'll get into that and discuss some of it
Sonia Taggart, Deputy Attorney General: That would be great

Richard Daly: On this whole section on the information that they turn in that your gonna be
scoring them on are you going to disclose as public record, people can look at it sensitive
information of coarse such as financial stuff etc. So if somebody else any party has information
that’s contrary to what they turn in is the State willing to accept that take alook at it?

Sonia Taggart, Deputy Attorney General: Y eah, and that would be why we cameupto | can’'t
remember whereit is but oh it expiresin two years unless information is discovered that may
effect the “ Applicant”

Subsection 4 number 3 that’s where we kind of anticipated that if someone came forward
wanting to give us additional information.

Richard Daly, Laborers Union 169: | do remember reading that no when you went through the
work up cause I’'m amost sure that Washoe County is doing similar like this deal where it says
make sure you that you get all the information may cause you to be disqualified and they put that
in atheir language, saysyou lied to us your going to pay.

Sonia Taggart, Deputy Attorney General: Right and we could put that right on the form
Lori Ashton, Carpenters: Say failure to disclose or
Sonia Taggart, Deputy Attorney General: Right.

Jim Boletti: Are you saying then that thisis going to be your public document then excluding the
financia information or the information submitted by the contractor?

Kathy Dow: | don’t think we are prepared to answer that.

Sonia Taggart, Deputy Attorney General: Y eah, | think we'd have to do the analysis of public
records to find out

Brett Kandt, Deputy Attorney General: In public records laws thereis certainly a provision that’s
deemed confidential by law so it would have to be a balancing test we' d have to be able
demonstrate the privacy interests of the “ Applicant” and that information out weighs publics
right to know.

Jm Boletti: Well | think the only privacy issue would be the financia information that if that
was in a separate section of that one could be excluded from the public records and then we can
view these documents we keep a database of some of the guys we a come in contact with and
that’ s what would bring forward to you so we can tell if their submitting you accurate
information we could prove that maybe in some cases they are not and we can’t do that unless
we can see the documents.
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Sonia Taggart, Deputy Attorney General: Okay we will look into that and do that balancing test.

Sandra Maloney, Carpenters/Contractors: | think that thereis alot of entities out there like
ourselves labor management that could actually help you, you know especially noticed | have
seen it in Nevada and (out skirts) California where actually they just build to admit the job they
have worked on and you would know that but someone we know the construction industry we
know who’ s doing what because they know if that’s not right just admit the information and it
would make your lifealot easier.

Sonia Taggart, Deputy Attorney General: Do you know if California makes those records
available?

Sandra Maloney, Carpenters/Contractors: Y es, they do, don’t they California?

Jim Boletti, Carpenters/Contractors: Disclose prequalification exclude the financial, | know that
OSHA safety records are available from OSHA.

David Kersh, Carpenters/Contractors:. | don’t think that prequalification in that stateisapublic
document, but the city of LA does have a contractor evaluation program and what they did in
dealing with the situation that financial information could not be public and then herein the
language of 461 it says that the financial is confidential and that the data pertaining to the net
worth of an “Applicant” they separated it so | mean you could have like the first two pages just
dealing with the financial information and the other page is dealing with some of the other past
history. Because its (kind of misunderstanding) you know we can contribute and maybe we can
provide information more than the financial information is more than the performance issue so |
mean that could be one way | don’t know specifics of the public records laws here but thisisa
financial that could be supplementary.

Brett Kandt, Deputy Attorney General: Our public records law is pretty simple it says
“confidential by law” in other words you could look up somewhere in state or federal law and
that specific information deemed confidential, or you got to do this balancing test. The
balancing test could get messy. We are obviously better off staying away from a situation where
we have to engage in a balancing analysis on a case by case basis. If we can establish the
benchmark where by certain information is deemed public census of among you as the
participants that outside of the financial information the rest of the informationisreally is
considered public view to all. Financial information you do consider private and not subject to
the public records law. So that’s something that we'll have to research. We certainly would
want to avoid having to argue that or engage in that analysis on aregular basis, you would want
that as well.

David Kersh, Carpenters/Contractors. Correct.

Jim Boletti, Carpenters/Contractor: | stand corrected | confused the State with the City of LA as
far asthe prequal of public information.
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Richard Daly, Laborers Union 169: The way | understand NRS 241 with the meaning of

239 that there is a document being kept in the regular coarse of business generally speaking its
public document, | mean | am sure that except for the financia part this would meet that test.
Research it for us and let us know.

Brett Kandt, Deputy Attorney General: I’ m sorry athere was some reference made to a scoring |
get the impression that you would like to see more specificity in the regulation about the scoring
process and then you also indicated that maybe instead of reinventing the wheel we could look to
some other jurisdictions perhaps California.

David Kersh, Carpenters/Contractors: California prequalification there was an assembly bill that
awent over that basically said that the Department of Industrial Relations was to meet awork
group where they would develop a prequalification packet. Part of the prequalification packet
has a section where there is arating system for their scores.

Brett Kandt, Deputy Attorney General: Did we look at that at all? Did we ever look at that?
Kathy Dow: From the City of California, State of California?

Debra Speith: Yeah
Brett Kandt, Deputy Attorney General: Y ou did.

Sonia Taggart, Deputy Attorney General: Obviously we better read that. | guess the only thing
isthat do we have to put the scoring in the regulation which makes it very restrictive if we need
to changeit at alater date or do we put the scoring right on the application itself so that we have
identified how it’s being scored or what the rating is?

Brett Kandt, Deputy Attorney General: Well | know that for non public works contracts the
“State Purchasing Act” references scoring not with much more specificity than that, it just makes
it clear that the contractor ‘s proposals will be scored based upon pre established criteria, so |
certainly think we could consider some language of that sort and probably would have you
requisite specificity, that we might need from alegal standpoint if LCB wantsit. | don’t know
how our members of the public hearing fed, if they would feel that would be efficient specificity
or not.

Sandra Maloney, Carpenters/Contractors: | think | would just maybe discussit again since we're
more of the expertsin this area, just to discuss some of the things for you to consider, | don’'t
know that you have to write it into anything other than just scoring, but just maybe to point
things out for your consideration, because thisis what we do, we might see it from a different
perspective being that this what we deal with everyday and we now have a contractors chief
again to help you achieve your goal, getting the best contractor to do your work.

David Kersh, Carpenters/Contractors. Again, that you have a committee of three and then | mean
it seems like they’re there are no guidelines. How do you determine who qualifies and who
doesn’t qualify? That’s how, that’s why were.

--20--
Agency Draft of Proposed Regulation R085-01



Sonia Taggart, Deputy Attorney General: That’s why were going to do scoring sheets, the
scoring would then reflect whether they qualified or not.

David Kersh, Carpenters/Contractors. In the state in Californiait wasamoral | mean it's a moral
that could be used it could be modified but it was something to start for the different agenciesto
use. So, | mean thereis different ways that you can apply this scoring. The idea of having
scoring as part of the prequalification as opposed to not having it was something that they
decided against was worked with alot of different groups, it was like a six month aworking
group with ayou know everybody, alot of different you know contractor groups, labor groups,
everybody that came up this a prequalification packet and

Kathy Dow: How long has that been in place?
David Kersh, Carpenters/Contractors: It just went into effect | think.

Sandra Maloney, Carpenters/Contractors: It’s kinda subjective, that’ s gonna be a hard one for
you guys. | would think, you know there is so many different, you put a number on something in
construction, there is: change orders, so many different factors that play into each situation that
in order to be fair it seems like the scoring system that’s my only problem with it isthat it would
be difficult to be really be truly fair and very possibly it might open you up law suits, | don’t
know. It might be something to consider.

Brett Kandt, Deputy Attorney General: Well, our challenge is to make what is inherently
subjective as possibly. Once again, | can only make reference to the “ State Purchasing Act”.
That has been found to pass the test, in requiring scoring. | should make it clear (consistency in
scoring) when | say “consistency” what | mean. Y ou know if there is ten points omitted than
you (tape unclear) and that you give them a score for each of the relevant criteria a, that as long
as you do that the courts traditionally consider that to meet that standard of trying to create some
objectivity, you're-right.

Sandra Maloney, Carpenters/Contractors: My only concern it'sa great idea

Brett Kandt, Deputy Attorney General: (Tape unclear) There is some inherent subjectivity but, a
like | said, the courts have traditionally been seeing scoring systems as creating, | want to say
guides of objectivity creating enough objectivity that there is a due process there.

Sandra Maloney, Carpenters/Contractors: Sure.

Sonia Taggart, Deputy Attorney General: I’ d be happy to look at California and see (Tape
unclear)

(Speaker unknown): Submit to you
Sonia Taggart, Deputy Attorney General: Everything

Brett Kandt, Deputy Attorney General: Great
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(Speaker unknown): | have made several copies so (Tape unclear)
Sonia Taggart, Deputy Attorney General: Any further comments on section (e)

Richard Daly, Laborers Union 169: Just the last one, Richard Daly, I'm alifelong Nevadan and |
caution yadon't do anything (Tape unclear) from California. No offense.

Sandra Maloney, Carpenters/Contractors: I’ m a Nevadan now.

Sonia Taggart, Deputy Attorney General: Sandra get em. (Tape unclear) Hopefully we'll take the
best from California (Tape unclear).

(Speaker unknown): | mean basically just a starting point and a reference study would be quite
helpful.

(Speaker unknown): Y eah

Sonia Taggart, Deputy Attorney General: Okay, so if | don’'t hear anymore on section (€) right
now, alets go and move on to section 3 which is the application qualifies the bidder. Again,
administrative in nature. At this point and time we are not going to take faxed or copied
applications. | know it sound like we are in the dark ages, but at this point we'll want originals.

Lori Ashton, Southwest Regional Council of Carpenters: | don’'t have any problem with it.

Sonia Taggart, Deputy Attorney General: Okay, if | don’t hear anything I'll try to give you a
little more time.

(Speaker unknown): Where it says incomplete application there’ s a section you could add in we
talked about earlier.

Sonia Taggart, Deputy Attorney General: Incomplete or false right

(Speaker unknown): Because generally we have history of contractors submitting ainformation
on their bid documents that is not a completely true and they have been disqualified when it has
been brought to the awarding agencies attention.

Sonia Taggart, Deputy Attorney General: Okay, incomplete, failure to disclose, or falsified

Brett Kandt, Deputy Attorney General: Obviously we didn’t useit on the application, | am
looking at a representation made by (Tape unclear) information contained

Lori Ashton, Southwest Regional Council of Carpenters: No, it's under the penalty of
disqualification. Permanent disqualification.

Sonia Taggart, Deputy Attorney General: Okay, lets move on to section 4, if we're done with 3,
which isthe review.
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Brett Kandt, Deputy Attorney General: Y ou know | had jumped ahead alittle bit talking about
scoring. We were looking at item 1. It talks about reviewing the application. Perhaps, I’m going
to through them, then I’'ll leave. But section 4 subsection 1 would read something along the lines
of “The Manager shall appoint acommittee of not less than three members to review an
application, score the application, and to determine whether the applicant is qualified”.

(Speaker unknown): That’swhat | was referring to.
So that would be a place where you could put review and score and application.

Sonia Taggart, Deputy Attorney General: Y eah.

Richard Daly, Laborers Union 169: Again, awhere it says “ should appoint a committee of not
less than three” earlier or later we say board members, is that intended to be board members, or
just three members?

Sonia Taggart, Deputy Attorney General: | think we are yeah, intending it to mean more staff,
because we don’t want it to be the board members, because we want them to be involved in the
appeal s process.

Richard Daly, Laborers Union 169: So they would be

Sonia Taggart, Deputy Attorney General: So more than likely the staff members of Public Works
Board.

Richard Daly, Laborers Union 169: And they would be selected just, so that’s what we're
looking at on that one? | was just curiousif you were going to get like other boards or select
industry experts, other contractors, whoever, someone from the Contractors Board, public. |
didn’t know where you were going with that, but you are looking at staff.

Sonia Taggart, Deputy Attorney General: Although it’s not limited.

Brett Kandt, Deputy Attorney General: | think that jives with the definition section doesn't it?

Sonia Taggart, Deputy Attorney General: No, it doesn’t go with, staff means the staff, but we
don’'t say, we say appoint not less than three members we don’'t specify completely that it’s staff.

Lori Ashton, Southwest Regional Council of Carpenters: From where are the members are
coming?

(Speaker unknown): Isthat what the case will be though? It will be three members of the staff?

Sonia Taggart, Deputy Attorney General: Not less than three. No it could be more than three.
But, we thought at least three.

Lori Ashton, Southwest Regional Council of Carpenters: Members of staff
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(Speaker unknown):Public Works Board employees

Brett Kandt, Deputy Attorney General: Okay, the word “ Staff”

Sonia Taggart, Deputy Attorney General: | think “Staff” is defined.

(Speaker unknown): Yes

(Speaker unknown): It’s under definitions but it’s not

(Speaker unknown): Y our, your

(Speaker unknown): | think it just means employee's maybe. (tape unclear) staff

Sonia Taggart, Deputy Attorney General: Y eah, “ Staff” means maybe it should say the
employees of the State Public Works Board.

Lori Ashton, Southwest Regional Council of Carpenters: Okay.

Sonia Taggart, Deputy Attorney General: Because that would not be the Board members cause
they aren’t employees.

(Speaker unknown): So they’ re going to appoint “ Staff” members to the committee are part of
Richard Daly, Laborers Union 169: It could be “ Staff” members?

Sonia Taggart, Deputy Attorney General: Y eah, we'll change 1 to “ Staff” and | changed in
section 1 number 4 “ Staff” means the employees of the State Public Works Board.

Richard Daly, Laborers Union 169: Really to meif this properly, it doesn’t matter who these
people are because we have flexible criteria, where monkeys could do it, theoretically. No
offense to the staff.

Sonia Taggart, Deputy Attorney General: Let’s aanything else in this review of applicants?

Lori Ashton, Southwest Regional Council of Carpenters. When just to understand the process, a
person can you' re not setting a date like say on September 1% of each year notifications, so these
people can comein July and if they qualify for if they are prequalified for two years, then their
expiration will be on the date that you do it, so that they will be staggered based?

Sonia Taggart, Deputy Attorney General: Be staggered.
Lori Ashton, Southwest Regional Council of Carpenters. Okay, which is different than the Clark

County School District. That’sthething. The one thing that they do include in theirs, and |
don’t know if it can be incorporated in yours, but it might deal with the issues of the contractor’s
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committee. It talks about laborers and workers. Once they have received the application, and
they arein the process of reviewing, it says “the District will send to all persons who have
informed the District they wish to receive such notice. And those stating that the District will
accept information for any interested person concerning the qualification of contractors’. So,
when the School Board gets a contractor that is making a qualification application, I'm on that
list, they notify me that Addison, or Martin Harris, or whoever is making an application. | think
every labor agency in town would welcomeit. If you are doing it staggered it really wouldn’t
work if she’sgot to fax. Kathy, I'll give you the whole copy of this one. In other words, then
the Contractors Cooperation Committee could be faxed at the time you receive an application.
Y ou know we have taken an application for biannual from X, Y, Z, contractor, you could get
one, | could get one, the other labor organizations could get one, if we know something that’s
when we the flag goes up and should direct the information to you.

Richard Daly, Laborers Union 169: | would just comment that the information that she istalking
about would be useful if you really want to get the information, and you might ya know, what
century arewein? Put it in the mail, fax it, electronic transmission would all be acceptable.

Lori Ashton, Southwest Regional Council of Carpenters. That’s the whole qualification from the
School Board.

Richard Daly, Laborers Union 169: Paper

Sonia Taggart, Deputy Attorney General: But we might need further, ya know, whatever we can
accept that, but we might what the originals. Hard copy.

Richard Daly, Laborers Union 169: The hard copy

Sonia Taggart, Deputy Attorney General: Hard copy

Richard Daly, Laborers Union 169: I'm just saying on the notification process.

Sonia Taggart, Deputy Attorney General: Right, oh okay we can notify you by fax

Richard Daly, Laborers Union 169: Y eah, you can notify by fax, email, whatever, whenever a
person requests, if they say “1 want you to mail it to me” you can mail it to them but, if they say
fax or email isfineit should be it should be fine.

Sandra Maloney, Carpenters/Contractors: | think thisis a good idea because the school board has
notified us about things and we have brought to light again that’s what | work with the
contractors and we do bring things forward, will go to the School Board, their meetings and
bring things forward that they wouldn’t of known otherwise, in a sense we are saving many

times money, helping you.

Lori Ashton, Southwest Regional Council of Carpenters: Chances are one or all of us have a
copy of their OSHA records, yaknow, if it'sthe bad guy, if it’s not
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Sonia Taggart, Deputy Attorney General: | think that’s a good suggestion.
Sandra Maoney, Carpenters/Contractors. Y eah, | do too.

Lori Ashton, Southwest Regional Council of Carpenters: If | can get a copy of the way they
wrote it which would have to I’m sure be modified because they do a specific date.

Richard Daly, Laborers Union 169: On aiif aperson is or doesn’t meet the qualification criteria
how log does that disqualification

Sonia Taggart, Deputy Attorney General: One year, it's section 5

Richard Daly, Laborers Union 169: One year, okay, you got to qualify for two years you should
be disqualified for two years.

Sonia Taggart, Deputy Attorney General: Y ou think two years? | mean I’ m open for comment.

Richard Daly, Laborers Union 169: Well | would say it should be consistent, if they go through
all the hoops to be qualified for two years you should be.

Lori Ashton, Southwest Regional Council of Carpenters: Also, it could be applying project by
project.

Sonia Taggart, Deputy Attorney General: Well then unlessit says unless the disqualification is
decided as to a specific project.

Lori Ashton, Southwest Regional Council of Carpenters. | guess it would determine why did
they get disqualified, they didn’t do the, they | don’t know.

Sandra Maloney, Contractors/Carpenters. Safety glasses for OSHA opposed to you know you
might have to fall back onto your point system that you come with the severity of why they
didn’'t get qualified.

Richard Daly, Laborers Union 169: Well if you establish a point system and eighty is the mark
out of apossible hundred. If you score eighty or higher you are qualified, you score seventy-
nine or less you are not qualified. Doesn’t matter what all the nuances in you objective criteria,
they scored seventy-nine or less you are not qualified. And if you have arule your going to have
to have apenalty. The penalty isayear, two years, whatever it is, | think that the stiffer the
penalty, obviously the greater the deterrent or the greater incentive to make sure you are
qualified. 1 would say two years. That would be my comment, of coarse you don’'t have to take
it.

Lori Ashton, Southwest Regional Council of Carpenters: | could concur with that but, | think in
some points you may want to go longer than that. Because if you have had someone that’s
debarred from doing Public Works for three years or something like that, two years might not be
good enough.
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Sonia Taggart, Deputy Attorney General: It seems though that it just might be easy though to
disgualify them again.

Lori Ashton, Southwest Regional Council of Carpenters: But you would still have to go through
the repetitive process. So | guess that would be the thing. Isthere any safety net in here to keep
you from having to deal with a Tibesar or somebody that as far is anybody concerned you are
never going to do business again. Or do you have to revisit those issues every two years. Is
there some, I'm just kicking this around, cause nothing is addressed in here. |Is there some point
where you can just say forget it, you're done or do you have to deal with them every two years.

Richard Daly, Laborers Union 169: Just thinking out loud on your question. If apersonis
debarred they are debarred from the Labor Commissioner’s office for a period of three years if
wouldn’'t matter if they qualified or not they would still be debarred. They could comein and try
to prequalify, knowing that the debarment is going to end in ayear, and have arunning two years
going. But probably | would think under the scoring system that they would have if you are
currently debarred you are not going to meet the qualification. So I think that some of those
things take care of themselves.

Sonia Taggart, Deputy Attorney General: Right, and we don’t want if there is a small company
that just barely made it in for some reason we don’'t want to penalize them completely unfairly
for along period of timeif it's something that they have remedied.

Lori Ashton, Southwest Regional Council of Carpenters. Correct

Sonia Taggart, Deputy Attorney General: Because we want good contractors and if they could be
agood contractor two years from now we want

Lori Ashton, Southwest Regional Council of Carpenters. I’m just talking about those repeat
violators, I'm sure.

Sonia Taggart, Deputy Attorney General: Yeah, | think it won't be hard to disqualify them again,
if they are so bad. Okay why don’t we move onto the appeal and hearing. It's a conduction
word, | thought | changed that once to conducting.

Kathy Dow, Deputy Manager: Y eah.

Sonia Taggart, Deputy Attorney General: Conduction means electricity or something, its an
engineering term | don’t know.

Lori Ashton, Southwest Regional Council of Carpenters. Can anybody outside of the applicant
be party to this? | mean in other words, if we were to say you disqualified somebody, I’ m trying
to interpret, the appeal's board may require written briefs from parties obviously we are an
outside entity we' re not a party.

Sonia Taggart, Deputy Attorney General: Right.
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Lori Ashton, Southwest Regional Council of Carpenters: And no it just saysif athe Board may
hear evidence from those present. So in the event of thisis also where | think you need to
incorporate some kind of the disqualification on the subsin this, either above or you have an
ability for a contractor you disqualified to appeal the decision, but nowhere do you have that
ability that we talked about on the front end of thisthat if evidence is presented to you on anon
prime contractor to disqualify. | don’t know where if that can the languageisin | just handed
that to Debra.

Sonia Taggart, Deputy Attorney General: Oh yeah, okay, yeah we would have to put that in there
if that scenario came up, so that if information is brought to us about a subcontractor than we
could make them ineligible to be a listed as a subcontractor on a contract and that also needs to
be able to go through an appeal s process.

Jim Boletti, Carpenters/Contractors: | think we have some documentation that is similar to that,
the subs are held to the same standards as the general contractors, as long as that information is
presented then you could disqualify him from performing we do that too.

Sandra Maoney, Carpenters/Contractors: Right here in Nevada that’ s what Bruce and Emily are
doing trying this.

Lori Ashton, Southwest Regional Council of Carpenters. Let mefind it where it sayswhereit’'sa

Sonia Taggart, Deputy Attorney General: So we would have to change it to an applicant or a
subcontractor who has been denied, something like that.

Lori Ashton, Southwest Regional Council of Carpenters. Then somewhere in the front end, you
would have to have the ability for anybody. Cause this could be the county that has dealt with a
very bad subcontractor that wants to give you guys the heads up and say “look you know this
contractor is okay, but this sub we have pulled our hair out on”.

Sandra Maoney, Carpenters/Contractors: That’ strue, it’s often that the agencies amongst
themselves talking you can get information.

Sonia Taggart, Deputy Attorney General: But going back to your question about allowing other
parties to appear. | guess we have to take that under consideration, | don’t think that we have
considered that entirely, or we didn’t consider that at all. It was my understanding for example:
if aUnion, or a subcontractor wanted to come forth with information against this contractor, that
they would come to the State Public Works Board, provide that information, be willing to testify
at the hearing, it would not require them to be a party to the lawsuit.

Richard Daly, Laborers Union 169: Might | make a suggestion is that we looked at the language
afor validity and the under the disputes under prevailing wage thereisapart | believe under
338.030 whereit says, “or any party listed” and | think it’s subsection 5, and they list anybody
that is affiliated with the State Federation. It was alabor organization nationally recognized or
contractor’ s association’ s representative would also be parties that could be heard at the hearing.

Sonia Taggart, Deputy Attorney General: Okay, that couldn’t be in 338 could it? Cause that’s
State Public Works Board.
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Richard Daly, Laborers Union 169: It’sin 338.030 number 5.
Kathy Dow, Deputy Manager: That’s about prevailing wage.
Sonia Taggart, Deputy Attorney General: Okay, okay, okay.

Richard Daly, Laborers Union 169: Y eah, that’s where they talk about people that are aloud to be
heard at the hearing if there is awage determination hearing.

Lori Ashton, Southwest Regional Council of Carpenters. But that’s on the violation of wage an
hour.

Richard Daly, Laborers Union 169: No that’s on the prevailing wage survey contractors, labor
organizations, and contractor’ s associations, essentially iswhat it says. But you could possibly
borrow some more language from that. It givesalimitation on who can be heard there also,
allows interested parties.

Lori Ashton, Southwest Regional Council of Carpenters. So that at the hearing any public body
that crafts affiliated “State Federation of Laborer or other recognized national laborer
organizations and contracts of locality or their representatives must be heard” now that’sin
determining the wage violation. That one just says interested parties, | believe can present the
information to you and that isin regards to the qualifications or the presumptively disqualifying,
| think in the very last sentence it talks about the disqualification of the subcontractors.

Richard Daly, Laborers Union 169: | think it would be good if we could actually narrow who
could be heard at the hearing, instead of just the interested parties. Y ou could look at the people
that are going to have, most likely to have the information. (Tape unclear) just a suggestion.

Jim Boletti, Carpenters/Contractors: Wouldn’t we be able to get in under number seven? We're
not following the a, we are not bound by any technical rules of evidence, so you could call any of
these people in to hearing to give evidence and that’s away of doing it.

Sonia Taggart, Deputy Attorney General: Right, that’ s the way | was anticipating that the State if
you came forward with information we would call you in as awitness.

Richard Daly, Laborers Union 169: | would feel more comfortable if it’sin there that those
certain parties can definitely be heard, and list who they are. And then if the Board wanted to let
somebody else in they could, but they wouldn’t be able to

Sonia Taggart, Deputy Attorney General: The interested parties could be heard. How about
heard at the disgresion of the board.

Lori Ashton, Southwest Regional Council of Carpenters. And what about the guy who's pissed
off at his brother in law that’s a contractor, frivilace stuff?

Richard Daly, Laborers Union 169: | think the parties of interest in 338 should be allowed to be
heard if they have relative information.
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Lori Ashton, Southwest Regional Council of Carpenters. So you are not going to formulate this

before you enact this. Isthere away you can contact us, those that have participated to review it
or are you going to do a second one? When you get actually do the application are you going to
hold aworkshop to maybe go over it or?

Sonia Taggart, Deputy Attorney General: We are going to go back to Dan and work on these
suggestions. Then it’s his call whether, | think he will definitely hold another workshop or get
this sent out to you guys especialy this group that has attended and ask for any more additional
comments. It'sreally his call how he wants to proceed in that if we have to hold another
workshop, but if he thinksit’s beneficial to hold another one or if he wants it more informally
done than that’s how we'll go about it. | think | can | bring or to suggest to him that you would
like to be involved or least be able to comment on the application process, okay?

Lori Ashton, Southwest Regional Council of Carpenters. Y eah, you know whether he wants to
sit around and have not aworkshop you did actually a committee thing.

David Kersh, Carpenters/Contractors. Y eah, One of the things that we did in the State of
California had a working group before their prequalifications and then the City of LA aalso and
itisvery helpful because you get alot of different voices, and alot of input and | think you end
up having a good product, | mean at the end because alot of people had a different interests and
ait would be beneficial to have alarge group.

Lori Ashton, Southwest Regional Council of Carpenters. | was going to say “you know you guys
are heading it up, the School District’s had something in place, and the biggest argument we
have had out there is uniformity and consistency”. Y ou know, your criteriais similar, and then
the county adoptsit, it makesit very easy for a contractor to prequalify everywhere. Instead of:
oh guy, | have got to go to the State and | do this, and I’m over here at the county and they want
meto do this. You know, consistent wise to talk to the other entities who are going to be
adopting it, so that you know prior to putting it in.

Richard Daly, Laborers Union 169: That’swhy it’simportant we do it right here.

Lori Ashton, Southwest Regional Council of Carpenters: Well no, thisis the State and the State,
thisis not going to have any effect on what the county, or the city adopts, unless they bring the
county and the city into the loops. And maybe say if Dan getsto that point, have a representative
from the county and the cities together, even if we are out of the loop at that point, if he's got the
basics down to seeif they’re on board and if it's something they just endorse. To meit would be
very beneficial to the contracting community. Because now they could basically fill out one type
of form, and send it to everywhere they want to be qualified. Verses, the State requires this, and
all these certified things, and with the county | have to do something different, and | go to the
city and | have to do something different.

Sonia Taggart, Deputy Attorney General: The problem with the county and city right now is that
under the statute, they don’t have criteria number five, which is the performance history of the
applicant. They did not want that in their prequalification. So that’s always going to be a change
until they get that legislation changed.

--30--
Agency Draft of Proposed Regulation R085-01



Lori Ashton, Southwest Regional Council of Carpenters: Well that’s just in addition to yours
though, but if the rest of the format was very similar.

Sonia Taggart, Deputy Attorney General: Right, right.

Kathy Dow, Deputy General: Y eah and we have all the stuff from Clark County, | got that over a
year ago. Debra has been working on that.

Lori Ashton, Southwest Regional Council of Carpenters. Y eah, then we were busting heads with
their attorney because they kept saying a contract, no. We had letters from Bache saying, “it’'s
annual”. Didn't matter.

Sandra Maloney, Carpenters/Contractors: | just want to say for the record that | agree with Lori
because you don’t want to scare off the good contractors. Y ou don’t want the good contractors
not to bid the work because it’s going to be apain. And so you could ailmost, you got to be
careful it’sabalancing act there not to scare away people that aren’t going to bother to take the
time or the extra effort. So | agree the uniformity thing if possible.

Sonia Taggart, Deputy Attorney General: Y eah, well hopefully we'll set a good example for
Nevada, | mean Clark County has and | think we have taken alot from Clark County, it looks
like we' re going to take some more from them.

Lori Ashton, Southwest Regional Council of Carpenters. And | know that during the interim
amost every agency has agreed to work to actually strengthen 338 in detail, because thereis
probably things that were admitted that would be nice to see. | mean we fought, and tried to get
in the friendship, because we know that if it’s like state/city money, they ought to be able to have
alegitimate apprenticeship program. Cause you are taking care of your own, or even health care
so you don'’t burden up doctors, | mean thereisalot of issuesthat | think still shall be addressed
when it’s public money.

Jm Boletti, Carpenters/Contractors: | have a question and once we get this all worked out and
get thisinto play in prequalification are you guys going to move to some type of evaluation
program where you can start evaluating the contractors that doing business with you?

Sonia Taggart, Deputy Attorney General: We have actually, you can address that.

Kathy Dow, Deputy Manager: | think we already have. Preliminary, which includes just
information that we have collected internally, our inspectors that have dealt with some of the
contractors recently.

David Kersh, Carpenters/Contractors: Okay, will you disqualify a contractor if you deem it
necessary through that program?

Sonia Taggart, Deputy Attorney General: Well the committee would. It would be the
committee’s decision.

David Kersh, Carpenters/Contractors. Okay.
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Sonia Taggart, Deputy Attorney General: We would definitely want that Californiainformation
if you wouldn’t mind providing it to us.

David Kersh, Carpenters/Contractors: | have it right now.
Sonia Taggart, Deputy Attorney General: That’s wonderful. Thank you.

David Kersh, Carpenters/Contractors. Thank you for asking us we appreciate being allowed to
participate.

Sonia Taggart, Deputy Attorney General: We really appreciate your input and suggestions and

Sandra Maoney, Carpenters/Contractors. Do you want business cards in case you have any
specific questions.

Sonia Taggart, Deputy Attorney General: That would be great.

David Kersh, Carpenters/Contractors. | have one other question here. Isthe review of the
committee is that under is that open, so

Lori Ashton, Southwest Regional Council of Carpenters. No that’swhy | was talking about the
utilization that they used at Clark County. When they had the applicationsin, | get afax that
says this these are the contractors that have applied for prequalification, or been prequalified. At
that time | say “red light”. Right, and that’swhat | was talking about. (Tape unclear)

Debra Spieth, Prequalification of Bidders: Is this meeting closed.
Sonia Taggart, Deputy Attorney General: Y eah.
Adjourned : 3:40 p.m.
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