ADOPTED REGULATION OF THE
STATE ENGINEER
L CB File No. R129-08

Effective February 11, 2009

EXPLANATION — Matter in italicsis new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY: 881-29, NRS 532.120 and 533.365.

A REGULATION relating to water; revising certain provisions governing hearings to consider
protests before the State Engineer; and providing other matters properly relating
thereto.

Section 1. Chapter 533 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 7, inclusive, of this regulation.
Sec. 2. 1. A partyrequesting an order by the State Engineer concerning a matter
subject to a protest hearing must title the request asa “motion” and:
(a) If made during a hearing, submit the motion:
(1) Inwriting; or
(2) Orally, within the time specified by the State Engineer; or
(b) If itisnot made during a hearing, submit the motion in writing before the hearing in

accordance with subsection 5.

2. Each motion must include a citation to any authority upon which the motion relies.

3. Each written motion must be filed with the Office of the State Engineer and served
concurrently upon all parties of record personally or by mail.

4. The State Engineer may direct that any motion made at a hearing must be reduced to

writing and filed and served in accordance with this section and section 3 of thisregulation.
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5. A written motion, other than one made during a hearing, must be filed with the Office
of the State Engineer and served not later than 30 days before the date set for hearing, unless
adifferent timeis specified by the State Engineer.

6. Any party against whom a motion is directed may file a response to the motion. The
response must be in writing, unless the motion was made orally during the hearing.

7. Aresponseto awritten motion must be filed with the Office of the State Engineer and
served concurrently not later than 10 days after the service of the motion.

8. The party presenting the motion may file a written reply to the response, which must be
filed with the Office of the State Engineer and served concurrently not later than 10 days after
the service of the response.

9. Two copies of any motion, response or reply must be timely filed with the Office of the
State Engineer.

10. A motion, response or reply filed pursuant to this section must include a certificate
that setsforth proof of service, the method of service and the date of service.

Sec. 3. 1. Anypleading or other document filed in a protest hearing must be served on
each party or hisattorney or other agent on the date the pleading or document isfiled with the
Office of the State Engineer. Service of the pleading or document:

(a) Shall be deemed complete on the date of mailing or personal service.

(b) Upon the attorney or agent shall be deemed service upon the party.

2. In computing any period prescribed for filing or serving a motion, response or reply
pursuant to this chapter, the first day on which any act occursthat causesthe period torun is

not counted and the last day of the period is counted. If the last day is a Saturday, Sunday or
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legal holiday, the motion, response or reply may be filed or served on the next day which is not
a Saturday, Sunday or legal holiday.

Sec. 4. Any pleading or other document filed with the Office of the State Engineer will be
considered filed on the date the signed original of the pleading or document is actually
received in the Office of the State Engineer. The State Engineer will not accept filings of such
pleadings or documents that are submitted electronically or by facsimile machine.

Sec. 5. The State Engineer may allow a pleading to be amended or corrected. The State
Engineer may disregard any defect or error in a pleading which does not affect any
substantial right of a party. A protest may be amended within the statutory period for protests.

Sec. 6. If the State Engineer authorizesrebuttal evidence, the party may offer in its
rebuttal only evidence that directly explains, counteracts or disproves facts offered into
evidence by other parties of record.

Sec. 7. Petitionsfor reconsideration or rehearing will not be accepted.

Sec. 8. NAC 533.010 is hereby amended to read as follows:

533.010 1. The provisionsof thischapter:

(&) Govern the practice and procedure of hearings before the State Engineer on protests
against applications to appropriate water or to change the place of diversion, manner of use or
place of use of an existing water right under NRS 533.365.

(b) fMust} Areintended to be liberally construed to secure the just, speedy and economical
determination of all issues presented to the State Engineer.

2. Hr-special-easeswherel Where strict compliance is found to be impracticable or
unnecessary, and affected persons are given fpreper} notice of any procedural changes, the State

Engineer may permit deviation from the provisions of this chapter.
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Sec. 9. NAC 533.060 is hereby amended to read as follows:

533.060 *“Person presenting public comment” means a person attending the hearing and
expressing:

1. General support or opposition regarding a particular project proposal, application, protest
to an application or comment on the facts already in evidence or fthe} on any related public
policy; or

2. Anopinion regarding the adequacy of environmental documents relating to fa-particutar
projectpropesal-} the hydrologic effects of a project presented for consideration to the State
Engineer.

Sec. 10. NAC 533.080is hereby amended to read as follows:

533.080 “Protestant” means a person filing a protest fin-athmehy-manner} pursuant to NRS
533.365 with the Office of the State Engineer against an application to appropriate water or to
change the place of diversion, manner of use or place of use of an existing water right [} , or a
successor in interest to a protestant as set forth in NRS 533.370.

Sec. 11. NAC533.110is hereby amended to read as follows:

—23} A person presenting public comment:

(& Will not be swornin or otherwise asked to affirm the truth of his testimony; and
(b) Shall not attempt to fpresent} move facts into evidence during his testimony.
34 2. The State Engineer may =

—fa}tHmit} limit the time allowed for public comment . {-and
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Sec. 12. NAC533.120is hereby amended to read as follows:

533.120 If the State Engineer designates a person to preside over a protest hearing, the
person fse-designated} may , if authorized in writing by the State Engineer, make the fultimate}

final ruling in the fhearingunlessotherwise Himited-by-the State Engineer} matter.

Sec. 13. NAC 533.140 is hereby amended to read as follows:

533.140 1. Anapplicant may, within 45 days after service of anotice of protest, file an

answer to a protest filed against his application. {Fhe-answer-must-be-accompanied-by-the fHing

A copy of the answer must be served personally or by mail upon the protestant who filed the
protest to which the answer responds {-} concurrently with the filing of the answer with the
Office of the State Engineer.

Sec. 14. NAC533.150 is hereby amended to read as follows:

533.150 1. A protestant may withdraw his protest by filing with the Office of the State

Engineer awritten request for withdrawal of the protest . fat-any-time befere the time-scheduled
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—31 Theapplicant and any protestant may enter into a stipulation regarding the application or
related protest. When signed and filed with the Office of the State Engineer, such a stipulation
may be treated as awithdrawal of the protest. The filing of such a stipulation does not:

(8) Make the State Engineer a party to the agreement;

(b) Establish awater right not previously acquired pursuant to law; or

(c) Bind the State Engineer or any other protestant not a party to the stipulation.

Sec. 15. NAC533.160 is hereby amended to read as follows:

533.160 {1} Prehearing discovery isnot a matter of right, but may be conducted in

compliance with a stipulation between the parties or upon order of the State Engineer.

Sec. 16. NAC533.170is hereby amended to read as follows:

533.170 1. The State Engineer may, upon 15 days notice to the parties, hold a prehearing
conference to:

(8 Formulate or smplify the issues involved in the proceeding;

(b) fRecord} Obtain admissions of fact or stipulations of the parties,

(c) Determinethe nature and extent of the issuesto be determined at the hearing or obtain

documents necessary ffor} to consider those issues at the hearing;
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(d) Identify the witnesses and the subject matter of their expected testimony and [
necessary;} limit the number of witnesses |5}, if necessary;

() Rule on any motions;

(f) Arrange for the exchange of:

(1) Proposed exhibits;
(2) Prepared testimony of experts;
(3) Listsof witnesses;
(4) Listsof exhibits; or
(5) Other materials the State Engineer deems to be relevant and necessary f;
{5} to understand the issues;
(g) Limit the time and scope of the examination of witnesses;

He)} (h) Establish an fagendal order of proceedings for the hearing which is most suitable to
the particular case, including the order in which parties will present their respective cases,; and

Ry (i) Discuss and resolve other matters which may promote orderly conduct, expedite the
hearings or achieve a settlement [} of the issues between the parties of record.

2. Unless otherwise ordered for good cause shown, the failure of a party to attend a
prehearing conference constitutes a waiver of any objection to the rulings made at the prehearing
conference. | f the absent party does not provide notice before the prehearing conference that
the absent party intendsto participate in the hearing, the State Engineer may proceed to

consider and dispose of the matter without the participation of the absent party.

3. Therulings frade by-the State Engineer-and-thel , action taken or agreements made
Hoetween-the parties} at a prehearing conference:

(& Will be made a part of the record;
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(b) Control the course of subsequent proceedings unless modified fat-the-hearing} by the
State Engineer; and

(c) Arebinding upon all parties.

Sec. 17. NAC533.180is hereby amended to read as follows:

533.180

objective of fdeveloping-an-adequate} a protest hearing isto develop a record upon which the
State Engineer may rely to make a sound decision, without causing unnecessary delay and
expense to participating parties or to the Office of the State Engineer.

Sec. 18. NAC533.190 is hereby amended to read as follows:

533.190 1. Protest hearingswill be held at the time and place designated by the notice of

hearing.
2. Each party to a protest hearing, his counsel or other agent and any spectators shall

conduct themselves in arespectful manner during the hearing. If a person conducts himself in a

disrespectful or inappropriate manner, the State Engineer may expel him from the hearing.
Sec. 19. NAC533.210is hereby amended to read as follows:

533.210 1. Issuesto be considered during a hearing will be determined from the contents

of the application and any protests

533-and-534-0f- NRS or as modified by the State Engineer.
2. The State Engineer may define or limit the issues to be considered. HH-new-tssues-arise

Sec. 20. NAC 533.230is hereby amended to read as follows:
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533.230 [1} Beforethe hearing, the State Engineer may require the parties to identify the

persons intending to offer direct feral} testimony at the hearing. [Fhe-State-Engineerwill-notify

—31 If aparty failsto comply with a prehearing order to identify awitness, fand-thisfaHure
resultsr-prejudice to-the-oppesingpartys} the State Engineer may
—(a)-Refuse} refuse to alow that witness to testify . f-or

Sec. 21. NAC533.240is hereby amended to read as follows:

533.240 1. All feral testimony of witnesses appearing on behalf of a party must be given
under oath or affirmation. For the purposes of this section, public commentary is not considered
to be testimony.

2. A} Unless otherwise ordered by the State Engineer, a witness may give his feral}

testimony as his own narrative or his attorney or agent may direct his feral} testimony.

examination} Unless otherwise ordered by the State Engineer, witnesses may testify as a panel
when appropriate.

4. Theapplicant may cross-examine a protestant’ s witness and a protestant may cross-
examine the applicant’ switness. A protestant may not cross-examine another protestant’s
witness.

5. All witnesses may be examined by the State Engineer and his staff.
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Sec. 22. NAC 533.250 is hereby amended to read as follows:

533.250 1. When the particular facts of an application and protest indicate that many
witnesses will appear at the hearing or that a considerable amount of technical testimony will be
necessary, the State Engineer may require parties and witnesses to submit their testimony in
written form before the hearing date.

2. If written testimony is submitted, the witness shall also appear at the hearing to:

(&) Affirm that hiswritten testimony istrue and correct and that he personally prepared it or
directed its preparation; and

(b) Submit to cross-examination.

3. Written testimony will not be read into the record, but must be entered into evidence as

an exhibit. The State Engineer may, however, require a witness who has submitted written

testimony to summarize it at the hearing.

Sec. 23. NAC 533.260 is hereby amended to read as follows:

533.260 1. [Fhoswto-=rghroomwitlcongidoronbe

a hearing, including the testimony of a witness, must be relevant to the subject matter of the

proceeding.
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2. The State Engineer may exclude testimony that isirrelevant, incompetent or unduly
repetitious by:

() Requesting a party to cease hisline of examination or narrative; or

(b) Refusing to consider the testimony when making hisfinal determination.

Sec. 24. NAC 533.280 is hereby amended to read as follows:

533.280 1. The State Engineer may require in advance of the hearing:
(a) Identification of each exhibit that a party intends to use ; fte-suppert-oriHustratea
el tior] and

(b) Exchange of exhibits between certain designated parties.

2. If aparty failsto comply with a prehearing order to identify or exchange exhibits, fand

the State Engineer may refuse

to accept the exhibit into evidence.

Sec. 25. NAC 533.290 is hereby amended to read as follows:

533.290 1. Exhibitsthat will beintroduced as evidence must be:

(@ Inaffermthatist readily reproducible {5} form; and

(b) On paper that is8 1/2 by 11 inches or that may be folded to that size |-} , unless otherwise
specified by the State Engineer.

2. Larger charts, maps, drawings or other materials will not be introduced into evidence but

may be used for demonstrative purposes.
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—41 Anorigina and one copy of each exhibit that is offered into evidence must be submitted
to the State Engineer . for-presiding-officer}

4. |If any evidenceisincluded in a written or printed statement, book or other document
that contains any other material not relevant and not intended to be admitted into evidence, an
excerpt from the statement, book or other document may be submitted. If a party or the State
Engineer requests a complete copy of the statement, book or other document, the party
submitting the excerpt shall provide the complete copy in a timely manner to the person
requesting the copy.

Sec. 26. NAC 533.300 is hereby amended to read as follows:

533.300 The State Engineer may take administrative notice of or accept into evidence by
reference to their contents:

1. Filesand records of the Office of the State Engineer;

2. Public records that have been prepared by other governmental agencies;

3. Factsof which judicial notice may be taken by the courts of this state; and

4. Technical or scientific fatter} data that:

(a) fHast Have been generally accepted by the relevant scientific community; and

(b) Hst Arewithin the field of expertise of the Office of the State Engineer.

Sec. 27. NAC533.330is hereby amended to read as follows:

533.330 If ahearingisheld and a party failsto appear at fa-scheduted protest-hearing-and
ne-continvance-has-been-granted;} the time and place set for the hearing without prior

notification to the State Engineer, the State Engineer will hear the evidence of the witnesses
who have appeared and will proceed to consider the matter and dispose of it on the basis of the

evidence presented.
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Sec. 28. NAC 533.350 is hereby amended to read as follows:

533.350 The State Engineer has full discretion in each case to determine the order in which
the parties introduce their evidence and the general procedure to be followed during the course of
each protest hearing. The presentation will ordinarily be in the following order:

1. The State Engineer will call the proceeding to order and announce the matter to be heard.

—4} The State Engineer will inquire as to whether the parties are represented by counsel or
other agent.
5} 3. The State Engineer will offer the exhibits of the State Engineer into evidence. Any

party may then object to that evidence.

respectively} State Engineer may offer the parties the opportunity to make opening statements
which briefly summarize what their proposed testimony and exhibits are intended to establish.

Opening statements must not contain evidence. [Cross-examinationregardingthe-contents-of-an
—7} 5. The
[respectively} present their casesin chief pwhich-retude} in the order established by the State

- parties shall

Engineer, including:

() Testimony, either by fhisewn} the narrative of each party or the witness of each party or
by direct examination conducted by fhis} each party’ s attorney or agent;

(b) Cross-examination;

(c) Redirect examination; and
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(d) Recross-examination . 5}

= [in-that-erder} The same order of examination will be followed for each witness . fof-the

—381 6. The State Engineer or his staff may question fthepretestant-the-appheant-and} any
fef-thel} witnesses |-

91 during their testimony.

7. After adl testimony and comments have been received on behalf of the applicant and
protestant, the State Engineer will admit into evidence, subject to objection f-the} and ruling,
any remaining exhibits that have not already been admitted during the course of the hearing.
The State Engineer may rule on the admissibility of afguestioned} challenged exhibit after
hearing arguments or he may take the objections under submission and announce the ruling on
admissibility as part of the final decision.

261 8. The State Engineer may fpermit-al allow closing fstatement-from-theprotestant;

follewed-by-onefrom-the-applicant;} statements that briefly fsummarizes} summarize the points
respectively made fi

—22} during the hearing.

9. Public comment will be taken at the end of each hearing. If warranted, the State

Engineer may vary the time for taking public comment or require that public comment be
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submitted in writing. The State Engineer may limit the time each person is allowed to
comment.

10. The State Engineer may findicate-whether} require the submission of legal briefs.
[ust-befiled} If he ordersthefiling of briefs, he will fstate} indicate which subjects must be
addressed in the briefs and the schedule for their submission. Briefs ordered under this
subsection must be filed with the Office of the State Engineer and must be accompanied by an
acknowledgment or an affidavit showing service on the other party.

33 11. Unlessthe State Engineer orders otherwise, the State Engineer will close the
record of the hearing, frmay} take the matter under submission and pwit rule as provided in

fsubsection4-6F- NRS-533:370} chapters 533 and 534 of NRS.
Sec. 29. NAC 533.040, 533.100 and 533.270 are hereby repeal ed.

TEXT OF REPEALED SECTIONS

533.040 “Interested person” defined. *“Interested person” means a person who failsto
file aprotest in atimely manner but who is recognized by the State Engineer, pursuant to NAC
533.100, as a person entitled to testify at the hearing.

533.100 Recognition asinterested person.

1. A person who wishesto be recognized by the State Engineer as an interested person must

file awritten request for recognition with the Office of the State Engineer and pay afeein the
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amount prescribed by NRS 533.435 for filing a protet, at |east 30 days before the hearing or
prehearing conference at which he wishes to be recognized.

2. The State Engineer will grant the request for recognition only upon a showing that
extreme circumstances prevented the person from filing his own protest in atimely manner.

3. Aninterested person may only testify on matters of law, broad public issues or matters
concerning how any action of the State Engineer with regard to a particular application may
affect the operation of a specific water transportation and supply project.

533.270 Hearings: Subpoenas.

1. The State Engineer may, on his own motion, issue a subpoena requiring the attendance of
awitness at a protest hearing.

2. A party may request that the State Engineer issue a subpoena requiring the attendance of
any other witness necessary to present pertinent testimony. The request must be in writing and
served on the State Engineer no later than 10 working days before the hearing. The request must

set forth the reason for the subpoena.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
L CB File No. R129-08

The State Engineer adopted regulations assigned LCB File No. R129-08 which pertain to
chapter 533 of the Nevada Administrative Code.

INFORMATIONAL STATEMENT

The following informational statement is submitted for the adopted amendments to Nevada
Administrative Code chapter 533.

How public comment was solicited: The State Engineer prepared a service list of legal counsel
who have regularly appeared before him in hearings on protested water-right applications,
witnesses who have appeared, consultants, former State Engineers and other citizens who have
shown an interest in the water right hearing process and personaly emailed to each of those
person the notice of intent to amend the regulations along with a copy of the proposed
amendments. The State Engineer also placed copies the proposed amendments in the branch
offices of the Division of Water Resources in Elko, Winnemucca, Las Vegas and in the main
office in Carson City. Additionally, in all counties in which an office of the Division of Water
Resources is not maintained, a copy was mailed to the main public library. Copies of the notice
of intent to adopt and the proposed amendments to the regulations were aso available to
members of the public upon request and it was posted on the public webpage for the Division of
Water Resources.

Nine people attended the workshop that was held in Carson City, and eight people attended the
hearing. Eleven written comments were received. Six people testified at the workshop and five
testified at the hearing.

Attached the State Engineer provides a summary of the public comments received and also
provides a written response to those comments. The summary of the public comments is a
public record in the Division of Water Resources and can be obtained either from the Division of
Water Resources or it is assumed also from the Legislative Counsel Bureau. An explanation of
changes made to the regulations is provided in the summary.

Estimated economic effect on business which it is to regulate and the public: These regulations
do not regulate a business or the public. They are rules of how public administrative hearings
will be conducted on protested water-right applications. Therefore, the State Engineer does not
believe that the amendments or the regulations have an economic effect on the public or
businesses as these are regulations as to how a hearing is conducted.

Cost to agency for enforcement of proposed regulations. There is no cost to the agency for the
enforcement of these regulations unless a party to a protested hearing does not pay their portion
of the transcript bill.

--17--
Adopted Regulation R129-08



The regulations do not overlap with the regulations of any other state or governmental agency
and are not more stringent than any federal regulation as thereis no like federal regulation.

The regulations do not provide for afee or increase an existing fee.

The regulation was adopted on February 2, 20009.
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