ADOPTED REGULATION OF THE DIRECTOR OF THE
DEPARTMENT OF BUSINESS AND INDUSTRY
L CB File No. R104-08

Effective December 17, 2008

EXPLANATION — Matter in italicsis new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY: 81, NRS 348A.040; 882-5, 7 and 8, NRS 349.630; 86, NRS 232.520 and
349.630.

A REGULATION relating to bonds; revising various fees for certain bonds issued in this State;
providing various structural and procedural requirements for certain bondsissued in
this State; providing various duties for the Director of the Department of Business and
Industry; revising the requirements for an application related to certain bonds issued in
this State; repealing various provisions regarding atrustee relating to certain bonds
issued in this State; and providing other matters properly relating thereto.

Section 1. NAC 348A.300 is hereby amended to read as follows:

348A.300 1. If aportion of the state ceiling for private activity bonds allocated to or
controlled by the Director is assigned, transferred or committed to a recipient or an alocation
certificate isissued by the Director, the sponsor of the project shall pay or become obligated to
pay to the Director afee for the alocation of that portion of the state ceiling for private activity
bonds in the amount of [$500} $600 per $1,000,000 or any fraction thereof of the portion that is
the subject of the transfer, assignment, commitment or allocation certificate.

2. The payment must be remitted at the time of:

(@) The assignment or transfer;

(b) Theissuance of the allocation certificate; or

(c) Theissuance of the bonds,

= whichever date of payment is agreed to by the Director and the applicant or recipient.
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3. The Director will use the fees collected pursuant to this section exclusively to support the
operations of his office that are in connection with the programs administered pursuant to the
provisions of chapters 348A and 349 of NRS and any regulations adopted pursuant thereto.

4. The Director will establish the appropriate accounts and procedures for the deposit and
expenditure of money received pursuant to this section.

5. Thissection appliesto:

(& Any transfer or assignment of, or any allocation certificate issued for, any portion of the
state ceiling for private activity bonds that is subject to the authority of the Director; and

(b) Any other official act performed by the Director that allocates, obligates, uses or commits
any such portion of the state ceiling for private activity bonds.

Sec. 2. Chapter 349 of NAC is hereby amended by adding thereto the provisions set forth
as sections 3, 4 and 5 of this regulation.

Sec. 3. Anybondsissued pursuant to NAC 349.010 to 349.080, inclusive, and sections 3,
4 and 5 of thisregulation must:

1. Beatthelowest cost of capital to the obligor, as measured by a standard true interest
cost calculation;

2. Have an interest rate commensurate with the level of risk of the bonds, as determined
by the Director; and

3. Havetheir proposed structure approved by the State Board of Finance.

Sec. 4. 1. Bondsissued pursuant to NAC 349.010 to 349.080, inclusive, and sections 3,
4 and 5 of thisregulation, whether tax-exempt or taxable:

(@) If theamount of the requested bondsis $5,000,000 or more, must have a credit

enhancement and be sold into the public bond market;
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(b) If the amount of the requested bonds is less than $5,000,000, may be:

(1) Soldinto the public bond market; or

(2) Privately placed with sophisticated investorsif all bond purchase agreements and
transaction documents ensure that the bonds are only sold or transferred to other
sophisticated investors,

(c) If variable-rate bonds, must:

(1) Usehedging or interest rate protection mechanisms to maintain the interest rate of
the bonds within an acceptable range, as determined by the Director, for so long as the bonds
are outstanding; and

(2) Havethe cost of any hedging or interest rate protection mechanisms fully accounted
for when calculating the cost of the bonds for comparison with alternative bond structures;

(d) Must have the proposed costs of bond issuance preapproved by the Director before any
preliminary official statement or marketing materials are released; and
() Must befor a project which:

(1) Does not have lessthan 25 percent of itstotal financing from equity sources,

(2) Maintainsitsfundsfrom equity sourcesin the form of cash or other similarly liquid
assets; and

(3) Conformswith all applicable environmental and energy-efficiency related federal
and state laws and regulations.

2. Asusedin this section, “ sophisticated investor” means an investor viewed by an issuer
or underwriter as having sufficient resources, market knowledge and experience to
understand and bear therisksinvolved in a particular investment.

Sec. 5. TheDirector will:
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1. Determinetheratio of taxable to tax-exempt bonds that a project may receive, taking
into consideration the volume cap for tax-exempt private activity bonds authorized by 26
U.S.C. § 146;

2. For investment banking services for financing pursuant to NAC 349.010 to 349.080,
inclusive, and sections 3, 4 and 5 of thisregulation:

() Establish criteriafor usein selecting an investment banking company; and

(b) Based on a competitive selection process, assign an investment banking company for
every issuance of publicly sold bonds; and

3. For fiduciary services for financing pursuant to NAC 349.010 to 349.080, inclusive,
and sections 3, 4 and 5 of thisregulation:

(a) Establish criteriafor usein selecting a fiduciary, including, without limitation:

(1) Thedifference between the costs charged for fiduciary services by a financial
institution and other similar institutions; and

(2) The amount of demonstrated experience and competency as a trustee of a financial
institution; and

(b) Periodically make requestsfor proposalsfor fiduciary services.

Sec. 6. NAC 349.040 is hereby amended to read as follows:

349.040 1. Theapplication must include, but is not limited to:

(a) FFhel A description of the purpose, objective and function of the proposed project;

(b) A fsummary} description of all the costs of the project fineluding-any-Heidentalcosts

assoetated-with-the-prefect:} in sufficient detail to allow for an analysis of all legal and tax

issues, including, without limitation:

(1) Expected transaction costs,
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(2) Costs expected to be reimbursed to the project’s developer; and
(3) A timing schedule for when costswill beincurred;
(c) A description of the management of the project 5} , including, without limitation:
(1) A copy of the partnership agreement or articles of incorporation of the sponsor;
(2) If the amount of the requested bonds is $5,000,000 or more:
(I) For the 5 years before the filing of the application, audited financial statements of
the corporation or partnership; and
(I1) For the 5 years before the filing of the application, the federal income tax
returns of the corporation or principals of the partnership;
(3) If the amount of the requested bonds is less than $5,000,000:
(I) For the 3 years beforethefiling of the application, a financial operating history
of the corporation or partnership; and
(I1) For the 3 years before the filing of the application, the federal income tax
returns of the corporation or principals of the partnership;
(4) If applicable, the certificate of registration issued by the Secretary of State pursuant
to NRS 86.545 or 88.580 for the sponsor; and
(5) Any resolutions or operating agreements of the sponsor that establish the authority
of a person to sign documents associated with the financing of the project;

(d) Information on the site of the project , fand} the proposed facilities, firetuding-at
Hfermationrelated-tol and the status of any required environmental permits, including, without
[imitation:

(1) A copy of the most recent Phase | Environmental Report which was done for the site

of the project and must have been completed within 1 year before the application isfiled;
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(2) A copy of the most recent geotechnical report which was done for the site of the
project and must have been completed within 1 year before the application isfiled;

(3) A copy of a certified “as-built” survey which was done for the site of the project,
must have been completed within 1 year before the application isfiled, is American Land Title
Association qualified and shows the project in its proper place on the site and all exceptionsto
title;

(4) A copy of the most recent parcel map of the site of the project that is recorded with
the county recorder;

(5) A copy of the zoning restrictions on the site of the project showing that the
applicable zoning laws and regulations allow for the development of the project on the site;
and

(6) If the site of the project islocated on a flood zone as designated by the Federal
Emergency Management Agency, a map that shows the bounds of the flood zone, the property
on which the project is to be located and the project;

(e) FFhel Information on the location of the project, including , without limitation:

(1) A description of the relationship of the project to any existing facilities adjacent to the
Site;

(2) A copy of awritten contract to purchase or option to purchase or lease agreement
regarding the property on which the project is to be built;

(3) A description of any relationship between any parties referred to or involved with the
written contract, lease agreement or title report described in subparagraphs (2) and (5);

(4) A description of the proposed final sourcesfor fundsfor the lease or purchase of

land for the project; and
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(5) A copy of atitlereport for the site of the project that includes a list of all exceptions
and a pro forma American Land Title Association policy to be issued to the lending
organization;

(f) A description of all proposed fexpenditures-of-bond-recetpts-theluding-al sources and
uses of fundsfor the project, including, without limitation:

(1) Alistof any anticipated net bond proceeds, tax-credit equity, grants, subordinated
debt or other forms of debt or equity;

(2) A detailed timing or draw schedule for the payment of costs out of available funds;
and

(3) A detailed description of the machinery and equipment to be acquired by the financing;

(g) Fhel A description of the economic feasibility of the project {5} , including, without
limitation, at least one of the following:

(1) A copy of a certified appraisal of the site of the project that was compl eted:

(1) Within 1 year before thefiling of the application; and
(1) By an appraiser certified pursuant to chapter 645C of NRS;

(2) A copy of a market study performed by a market analysis firm approved by the
Director; or

(3) A copy of:

(1) A'loan underwriting package from a credit enhancement institution that is
approved by the Director; and
(1) An appraisal that is approved by a credit enhancement institution that is

approved by the Director;
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(h) A business history of the applicant f;-and} , including, without limitation, a copy of any
development, general contractor or management agreement between the sponsor and another
party regarding the project;

(i) Information required by the Director for an energy and weatherization audit of the
project; and

(1) Any other information required by the Director.

2. The applicant must submit an original and four copies of his application for financing on
aform provided by the Director. The application must be accompanied by a nonrefundable

application fee of:

(&) Fivehundred dollarsif the amount of the requested bonds is [$3,000,000-ertess:

—e)} lessthan $5,000,000; or

(b) One thousand two hundred and fifty dollars if the amount of the requested bondsis
[$6,000,000} $5,000,000 or more.

3. The Director will, within 30 days after receipt of a completed application, notify the
applicant whether or not his application is accepted.

4. |If the completed application is not accepted, the Director will provide the applicant an
opportunity to discuss the reasons for denial {-} and may allow up to an additional 30 days for
the applicant to submit an updated version of the application.

5. If the application is accepted, the Director will:

(a) Direct the applicant to submit a deposit fbased-en-an-estimate} of $75,000 towards the

total costs of the Department to process the application and finance the project —Fhedepesit} ,
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and such costs will not exceed {4} the lower of any limit prescribed by the I nternal Revenue
Code of 1986, as amended, including, without limitation, any regulations, circulars, letter
rulings and policies adopted by the I nternal Revenue Service pursuant to the Code, or 2
percent of the principal amount of the financing, payable before or at the time the bonds are
issued.
(b) Send the applicant an inducement |letter:

(1) Stating the intention of the Director to issue bonds to finance the project subject to the
continuing ability of the project to meet local, state and federal requirements,

(2) Stating the principal amount of the financing that the Director will includein any
findings submitted to a local or state governmental agency;

(3) Directing the applicant to submit any fsupperting} additional documentation as may be
required by the Director; and

(4) Stating that the term of the Director’s commitment is 1 year. At the expiration of the
term, the Director may extend the commitment once for asimilar term fupen-receipt-ef-a
nenrefundable-extension-feein-the-amount-of $1.500} if there has been a demonstration of
good faith by the applicant in preparing and submitting additional supporting documents. An
extension feein the amount of $1,250 will be charged for the costs of the extension, including,
without limitation, the cost of redrafting an inducement certificate or other similar document.

6. Whether or not the bonds are issued, the deposit received on behalf of the Director will be

used to reimburse the Department for the cost of a project incurred in processing the application

and financing the project fa
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=1, including, without limitation, any costs for financial, legal and banking services engaged

for the project. The portion of the deposit that is not required to reimburse the Department for its
feest-of-a} costsrelating to the project will be refunded to the applicant {-} by the time the bonds
areissued. The cost of aproject incurred by the Director in excess of the deposit will be charged
to the applicant and must be paid fen-er-before the date-of-the-tssuanee-of-the-bends] by the time
the bonds are issued.

7. 1f bonds areissued and by agreement or as the result of adefault in payment of the bonds,
the bankruptcy of the obligor or any other reason, the Director is required to provide ongoing
services, expend additional resources or incur additional costsin relation to the bonds, including,
without limitation, supervising, monitoring or reviewing on aregular basis the activity of the
obligor or any other party to the transaction or the documentation relating to the transaction, the
Director may charge and recover from the obligor areasonable fee for such services, resources or
costs.

8. The Director may modify the principal anount of the financing downward and may
modify the other terms and conditions of the financing before the closing {} if the modifications
are consistent with the approval of the project given by the State Board of Finance.

9. The Director will establish fthe-aterestrate} an annual inspection and compliance fee to
be charged to the obligor for the financing . faréd;-+} The fee will be based upon the percentage

of bonds outstanding at the end of each year. If appropriate, or otherwise in accordance with

the terms of the financing agreement, fwit the Director may adjust the finterestrate-from-thme

tothme] fee
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10. For each financing issued pursuant to NAC 349.010 to 349.080, inclusive, and
sections 3, 4 and 5 of thisregulation, the Director will:

(a) Analyze similar types of financing issued for at least the 30 days before the anticipated
date the bonds will beissued, including, without limitation, analyzing the differencesin credit
risk between other similar types of financings and the bonds at issue; and

(b) Maintain, in thefilefor each financing, records of the relevant financial markets
containing similar types of financing for at least the 30 days before the anticipated date the
bonds will be issued.

11. The Director will use the fees collected pursuant to this section exclusively to support
the operations of his office that are in connection with the programs administered pursuant to the
provisions of chapters 348A and 349 of NRS and any regulations adopted pursuant thereto.

X} 12. The Director will establish with an appropriate fiduciary bank the appropriate
accounts and procedures for the deposit and expenditure of money received fpursuant-to-this
section.

12} from financing pursuant to NAC 349.010 to 349.080, inclusive, and sections 3, 4 and 5
of thisregulation.

13. Asusedinthis section, “cost of aproject” has the meaning ascribed to it in NRS
349.430.

Sec. 7. NAC 349.080 is hereby amended to read as follows:

349.080 Any person desiring clarification of NAC 349.010 to 349.080, inclusive, and
sections 3, 4 and 5 of thisregulation, relief from the strict application of any of the terms of
those sections [} or information concerning procedures for dealing with the Department may

address a written request to the Director at:
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Director of the Department of Business and Industry

[ " ey
—lasVegasNevada89101-1075] 901 South Stewart Street, Suite 1003

Carson City, Nevada 89701

Sec. 8. NAC 349.060 is hereby repeal ed.

TEXT OF REPEALED SECTION

349.060 Trustee: Selection; qualifications; resignation, discharge.

1. Theapplicant may select, with the approval of the Director, a bank or trust company to
serve as trustee under the bond certificate, indenture or resolution for the applicable bond issue if
atrusteeisrequired. The Director will appoint atrustee if no trustee is selected by the applicant.

2. Indetermining the qualification of the trustee, the Director will take into consideration:

() The experience of the bank or trust company in acting as atrustee for public issuers.

(b) The amount of its capital stock, surplus and undivided profits.

(c) Itsinvestment capabilities.

(d) The size and experience of its professional staff.

(e) The cost of the servicesto be provided in relation to the number of services to be offered,

and the quality and experience of the professional staff which will provide the services.
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3. Unless otherwise provided for in the applicable bond certificate, indenture or resolution,
the trustee may at any time resign or be discharged from his duties if he gives the Department at
least 60 days written notice and provides any notice that is required by the respective bond

certificate, indenture or resolution.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
LCB File No. R104-08

The Director of the Department of Business and Industry adopted regulations assigned LCB
File No. R104-08 which pertain to chapters 348A and 349 of the Nevada Administrative Code.

INFORMATIONAL STATEMENT

1 A description of how public comment was solicited, a summary of public response,
and an explanation how other interested persons may obtain a copy of the
summary.

Copies of the proposed regulations, notices of workshop and notices of intent to act upon
the regulation were sent by U.S. mail and e-mail to person who were known to have an
interest in the subject of procedural and underwriting requirements for certain bonds
issued in this state including revising the application and fee requirements. These
documents were posted at both Housing Division office sites, the Director of Business &
Industry offices, mailed to all county librariesin Nevada as well as the following sites:
Legidative Building 401 South Carson Street, Carson City, NV 89710

The Bradley Building 2501 East Sahara Ave, Las Vegas, NV 89104

Nevada Dept. of Cultural Affairs, 100 Stewart Street, Carson City, NV 89701

A workshop on the proposed regulations was held on Thursday, July 3rd, 2008 a copy of
the Notice advertising the workshop is attached herein. The discussion of topics covered
in the workshop was reflected in the proposed draft regulations and forwarded to the
Legidative Counsel Bureau and subsequently a Notice of Intent to Act Upon the
Regulations was published along with copies of the edited draft regulations.
Subsequently, a hearing on the draft regulations was held on Friday August 29th, 2008
where testimony in support of the draft regulations was heard and no contradictory or
further suggestions offered. A copy of a summary of the hearing testimony is available by
mail to the Chief Financial Officer of the Nevada Housing Division or e-mail request to
nhd@nvhousing.state.nv.us

2. The number of people who attended the:
[a]Attended the Wor kshop July 3rd, 2008 =4
[b]Attended the Hearing August 29th, 2008 =5
[c]Provided written comments to regulations post September 5™, 2008 wor kshop =0

3. A description of how comment was solicited from affected business, a summary of
their response, and an explanation of how other interested per sons may obtain a
copy of thesummary.

Comments were solicited from affected businesses as they were solicited from the public,
via public notices and mailings to known interested parties. A summary of comments
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may be solicited from the Nevada Housing Division or e-mail request to
nhd@nvhousing.state.nv.us

If the regulation was adopted without changing any part of the proposed regulation,
asummary of the reasonsfor adopting the regulation without change.

The proposed regul ations should be adopted without changes The permanent regulation
were adopted via the August 29th, 2008 hearing without changes.

The estimated economic effect of the adopted regulation on the businesseswhich it is
toregulate and on the public. These must be stated separately, and each case must
include:

a) Both adverse and beneficial effects; and

b) Both immediate and long-term effects.

a) Both adverse and beneficial effects:
The proposed regulations incorporate the methods for implementing new
underwriting standards, application processes and fee structures similar to other
state economic devel opment bond programs within the Department of Business and
Industry. The consistency with other state bond programs was encouraged by the
State Board of Finance in the January, 2008 Board meeting. The adverse effect is
the possible time extension needed to process an application as well as the added
documentation needed in preparing Findings for review by both affected local
jurisdictions as well as the State Board of Finance for successful applicants. The
added costs per million of bonds issued for successful applicants was viewed as
immaterial relative to other transaction and underwriting costs.

b) Both immediate and long-term effects:
The immediate effects will be to stimulate possible industrial development bond
applications and issuance of tax exempt bonds for successful applicants. The greater
level of clarity added to the requirements for successful applicantsisimportant to
them so that they have a clearer picture of exactly what is expected in the
documentation and underwriting decision making processes. The long term effect
would be an expanded and more diversified industrial base throughout the State of
Nevada.

The estimated cost to the agency for enforcement of the adopted regulations.

The Director of the Department of Business and Industry believes that the long term costs
for implementing these regulatory changes will be approximately 10-20 hours of time per
application received. These added time costs will primarily be dedicated to the expanded
underwriting process to ensure that thorough and complete documentation of the
proposed financial risk to potential bond holdersis properly vetted prior to submission to
the local jurisdiction where the proposed project will be domiciled. The average annual
costs of these added levels of underwriting have been determined to be absorbable into
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10.

the existing budget of the Director’ s office and should amount to less than 1 person
month per fiscal year under existing and historical application volumes.

A description of any regulations of other state or gover nment agencies which the
proposed regulations overlap or duplicate and a statement explaining why the
duplication or overlapping isnecessary. If theregulation overlapsor duplicatesa
federal regulation, the name of the regulating federal agency.

There are no other state or government agency regulations that the proposed regulations
duplicate per se. There are similar underwriting standards utilizing for project based
housing finance transactions within the Department of Business and Industry’ s Housing
Division however.

If theregulation includes provisionsthat are more stringent than a federal
regulations which regulates the same activity, a summary of such provisions.

There are no federal regulations relevant or governing asimilar subject matter as the
proposed regulations.

If theregulation providesa new fee or increases an existing fee, the total annual
amount the agency expectsto collect and the manner in which the money will be
used.

Thereis one fee increase associated with these proposed regulations. That feeincrease is
$100 per $1,000,000 of bonds to beissued. Based upon historical levels of Industrial
Development bonds issued over the past five years, the expected change in fee based
revenue to the Director of Business and Industry’s Industrial Development Bond Program
should average less than $100,000 per year. The proposed fee change has not been
adjusted since 1993.

Isthe proposed regulation like to impose a direct and significant economic burden
upon asmall business or directly restrict the formation, operation or expansion of a
small business? What methods did the agency use in deter mining the impact of the
regulation on a small business?

The Director of Business and Industry and staff have determined that the proposed
regulations does not impose either adirect or significant economic burden upon a small
business nor doesiit restrict the formation, operation or expansion of asmall business. In
making this determination the Director determined that the potential added costs for
printing and shipping underwriting support documents to be reviewed was not a material
impediment to an applicant. The documents from third parties now being required under
the adopted regulations would have to be provided to any credit enhancement bank, bond
insurer or private-placement party later in the transaction under normal circumstances.
Therefore, the shifting of the timeframes for provision of these documents does not place
an undue burden on applicants.
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