ADOPTED REGULATION OF THE
STATE BOARD OF OSTEOPATHIC MEDICINE
L CB File No. R208-05

Effective February 23, 2006

EXPLANATION — Matter in italics is new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY: §§1, 7, 8 and 10, NRS 633.291; §2, NRS 633.291 and section 2 of Assembly Bill
No. 203, chapter 94, Statutes of Nevada 2005, at page 259 (NRS 633.055); §3,
NRS 633.291 and section 2.5 of Assembly Bill No. 203, chapter 94, Statutes of
Nevada 2005, at page 259 (NRS 633.105); §4, NRS 633.291 and sections 3 and
3.5 of Assembly Bill No. 203, chapter 94, Statutes of Nevada 2005, at page 259
(NRS 633.660 and 633.665); §§5 and 6, NRS 633.291 and section 3.5 of
Assembly Bill No. 203, chapter 94, Statutes of Nevada 2005, at page 259 (NRS
633.665); §9, section 9 of Assembly Bill No. 555, chapter 487, Statutes of
Nevada 2005, at page 2515 (NRS 633.524); §§11-14, NRS 633.291, 633.321 and
633.651; §15, NRS 633.291 and 633.651.

A REGULATION relating to osteopathic medicine; establishing certain procedures for
disciplinary hearings conducted by the State Board of Osteopathic Medicine, a hearing
officer or a panel; revising provisions relating to disciplinary proceedings and other
types of contested cases; requiring a holder of a license to practice osteopathic
medicine to report annually to the Board certain office-based surgeries performed by
him; and providing other matters properly relating thereto.

Section 1. Chapter 633 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 9, inclusive, of this regulation.
Sec. 2. “Hearing officer” hasthe meaning ascribed to it in section 2 of Assembly Bill No.

203, chapter 94, Statutes of Nevada 2005, at page 259 (NRS 633.055).

Sec. 3. “Panel” hasthe meaning ascribed to it in section 2.5 of Assembly Bill No. 203,

chapter 94, Statutes of Nevada 2005, at page 259 (NRS 633.105).

Sec. 4. 1. TheBoard may appoint a hearing officer or panel to preside over and

conduct a hearing concerning a disciplinary proceeding in the manner set forth in sections 2
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to 41, inclusive, of Senate Bill No. 276, chapter 225, Statutes of Nevada 2005, at page 743
(NRS 622A.010 to 622A.410, inclusive).

2. |If the Board appoints a hearing officer or panel pursuant to subsection 1, the Board
may:

(a) Revoke the appointment and assume responsibility for presiding over and conducting
the hearing; or

(b) Designate another hearing officer or panel to preside over and conduct the hearing.

3. If ahearing officer or panel presides over and conducts a hearing concerning a
disciplinary proceeding, the hearing officer or panel shall, after the close of all evidentiary
hearings, file with the Board and serve on each party to the hearing written findings and
recommendations that include, without limitation:

(8) A proposed order;

(b) Thefindingsof fact and conclusions of law of the hearing officer or panel;

(c) Thereasonsand basesfor itsfindings of fact and conclusions of law; and

(d) Therecommendations of the hearing officer or panel.

4. Pursuant to section 15 of Senate Bill No. 276, chapter 225, Statutes of Nevada 2005, at
page 745 (NRS 622A.300), the written findings and recommendations of a hearing officer or
panel are subject to review by the entire Board.

5. Upon review of the written findings and recommendations of a hearing officer or
panel, the Board may, subject to the provisions of NRS 233B.124 and subsection 5 of section
15 of Senate Bill No. 276, chapter 225, Statutes of Nevada 2005, at page 745 (NRS 622A.300),
approve, reject or modify the written findings and recommendations, in whole or in part, and

may take any other action that the Board deems appropriate to resolve the case.
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Sec. 5. 1. Inadisciplinary proceeding, the Board, hearing officer or panel may, upon
itsown motion or a motion by a party, hold a prehearing conference not later than 10 days
before a hearing concerning a disciplinary proceeding to:

(&) Formulate or simplify the issuesinvolved in the proceeding;

(b) Obtain an admission of fact or stipulation of the parties;

(c) Arrangefor the exchange of prefiled direct testimony of a withess ordered by the
Board, hearing officer or panel;

(d) Limit the number of withesses,

() Rule on any pending procedural motions, motions for discovery or motions for
protective orders; or

(f) Establish any other procedure which may expedite the orderly conduct and disposition
of the proceeding.

2. Notice of any prehearing conference must be provided to all partiesto the disciplinary
proceeding. Except as otherwise ordered for good cause shown, the failure of a party to attend
a prehearing conference constitutes a waiver of any objection to the agreements reached or
rulings made at the prehearing conference.

3. Theactionstaken and the agreements made at a prehearing conference:

(&) Must be made part of the record;

(b) Control the course of subsequent proceedings unless modified by the Board, hearing
officer or panel; and

(c) Arebinding upon the partiesto the disciplinary proceeding and any person who

subsequently becomes a party to the disciplinary proceeding.
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Sec. 6. 1. Inadisciplinary proceeding, a ruling made by a hearing officer or panel
presiding over and conducting a hearing concerning the disciplinary proceeding regarding the
admissibility of evidenceis subject to review by the Board.

2. Inextraordinary circumstances, when a prompt decision by the Board is necessary to
promote substantial justice, the hearing officer or panel shall refer the matter to the Board for
a determination and may recess the hearing pending the determination.

Sec. 7. 1. With the approval of the Board, hearing officer or panel presiding over and
conducting a hearing concerning a disciplinary proceeding, the parties to the disciplinary
proceeding may stipulate asto any fact in issue, either by written stipulation introduced in
evidence as an exhibit or by an oral statement made upon the record. The stipulation is
binding only upon the parties so stipulating and is not binding upon the Board, hearing
officer or panel.

2. A dtipulation may be considered by the Board, hearing officer or panel asevidence at a
hearing concerning the disciplinary proceeding. Notwithstanding the stipulation of the parties,
the Board, hearing officer or panel may require proof of the facts stipulated to by independent
evidence.

Sec. 8. 1. TheBoard, President, hearing officer, panel or a member of the Board
designated to preside over and conduct a hearing may require a party in any disciplinary
proceeding or other contested case to file proposed findings of fact and conclusions of law at
the close of the proceeding. The Board, President, hearing officer, panel or member of the
Board shall fix the period within which the proposed findings of fact and conclusions of law

must be filed.
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2. Each proposed finding of fact and conclusion of law must be clearly and concisely
stated and numbered. Each proposed finding of fact must specifically show, by appropriate
reference to the transcript, the testimony that supports the finding.

3. The proposed findings of fact and conclusions of law, accompanied by a certificate of
service, must be filed by each party with the Board, President, hearing officer, panel or
member of the Board and one copy must be served upon each party to the proceeding.

Sec. 9. 1. Alicenseeshall, on or before January 31 of each year, submit to the Board,
on aform to be provided by the Board, the report required pursuant to section 9 of Assembly
Bill No. 555, chapter 487, Statutes of Nevada 2005, at page 2515 (NRS 633.524).

2. Failureto comply with the requirements of this section or section 9 of Assembly Bill
No. 555, chapter 487, Statutes of Nevada 2005, at page 2515 (NRS 633.524), may subject the
licensee to disciplinary action as provided by law.

Sec. 10. NAC 633.005 is hereby amended to read as follows:

633.005 As used in this chapter, unless the context otherwise requires, the words and terms
defined in NAC 633.011 to 633.050, inclusive, and sections 2 and 3 of thisregulation have the
meanings ascribed to them in those sections.

Sec. 11. NAC 633.400 is hereby amended to read as follows:

633.400 1. Each hearing of a contested case fwil-be-held-before-three-ormore-members-of
the Board.

—2—Thehearing} will be conducted in accordance with the provisions of this chapter and

chapter 233B of NRS and, if the hearing fis} concernsa disciplinary faetion; NRS-633.-51HH

proceeding, NRS 633.509 to 633.681, inclusive |-
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3—The} , and sections 2 to 41, inclusive, of Senate Bill No. 276, chapter 225, Statutes of
Nevada, at page 743 (NRS 622A.010 to 622A.410, inclusive).

2. Except asotherwise provided in subsection 3, the President, or a member of the Board
designated by him, will preside over the hearing.

3. If thehearing concernsa disciplinary proceeding, the Board or a hearing officer or
panel designated by the Board will preside over the hearing.

4. An electronic or stenographic record will be made of all contested hearings before the
Board.

Sec. 12. NAC 633.410 is hereby amended to read as follows:

633.410 1. The Board, the President or the member of the Board , hearing officer or
panel designated to preside over a hearing may issue rulings on all preliminary matters,
including, without limitation, scheduling matters, protective orders, the admissibility of
evidence, and other procedural or prehearing matters.

2. A ruling by the President, member of the Board, hearing officer or panel on a
preliminary matter is subject to reconsideration by the entire Board upon the request of a Board
member or the motion of a party.

3. The failure of a party who is affected by a ruling on a preliminary matter to move for
reconsideration of the ruling does not constitute:

(a) Consent to the ruling; or

(b) Waiver of any objection previously made to the ruling.

4. For the purposes of this section, a matter is preliminary if it is not dispositive of a
disciplinary proceeding or other contested case or a substantive issue therein.

Sec. 13. NAC 633.420 is hereby amended to read as follows:
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633.420 1. Except as otherwise provided in subsection 2, a party may appear at a hearing
in person or by an attorney.

2. A} If the hearing concerns a contested case other than a disciplinary proceeding
governed by sections 2 to 41, inclusive, of Senate Bill No. 276, chapter 225, Statutes of Nevada
2005, at page 743 (NRS 622A.010 to 622A.410, inclusive), a party shall attend fa} the hearing
on the merits in person unless the President or presiding officer waives the requirement of the
attendance of the party.

3. [Ifa party who is required pursuant to subsection 2 to attend a hearing in person fails to
do so without having obtained a waiver of the requirement of his attendance pursuant to
subsection 2, the Board may:

(a) Determine that his failure to attend the hearing in person shall be deemed:

(1) An admission of all matters and facts contained in the record with respect to the party;
and
(2) A waiver of the right to an evidentiary hearing; and

(b) Take action based upon such admission or upon any other evidence, including affidavits,
without any further notice or a hearing.

4. If a party retains an attorney to represent him before the Board, the attorney shall so notify
the Board not later than 10 days after he is retained. Thereafter:

(a) The attorney shall sign all motions, oppositions, notices, requests and other papers,
including requests for subpoenas; and

(b) The Board will serve all notices, motions, orders, decisions, and any other papers or

pleadings upon the attorney.
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5. An attorney appearing as counsel in any proceeding other than a disciplinary proceeding
must be an attorney at law, admitted to practice and in good standing before the highest court of
any state. If the attorney is not admitted and entitled to practice before the Supreme Court of
Nevada, he must be associated with an attorney so admitted and entitled to practice.

6. An attorney appearing as counsel in a disciplinary proceeding shall comply with the
provisions of section 16 of Senate Bill No. 276, chapter 225, Statutes of Nevada 2005, at page
745 (NRS 622A.310).

Sec. 14. NAC 633.430 is hereby amended to read as follows:

633.430 1. [Fhel In ahearing other than a hearing concerning a disciplinary
proceeding, the President or presiding officer will call the hearing to order and proceed to take
the appearances on behalf of the Board, the applicant or licensee. The legal counsel for the
Board will present the evidence for the Board first and, if the Board allows closing arguments,
will present the closing arguments for the Board first.

2. Inahearing concerning a disciplinary proceeding, the Board, hearing officer or panel
shall conduct the hearing in accordance with the provisions of section 23 of Senate Bill No.
276, chapter 225, Statutes of Nevada 2005, at page 748 (622A.380).

3. The notice of hearing, any petition, answer, response or written stipulation, and, if the
hearing concerns a disciplinary proceeding, the complaint or any other responsive pleading,

becomes a part of the record without being read into the record, unless a party requests that the

document be read into the record.
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4. TheBoard, President, presiding officer, hearing officer or panel may, at any time:

(a) Question a witness; fand}

(b) Request or allow additional evidence, including additional rebuttal or documentary
evidence
—S—Hthe Board-allews} ;

(c) Make proposed opinions, findings of fact and conclusions of law;

(d) Issue appropriate interim orders,

(e) Recessthehearing asrequired; and

(f) Set reasonable limits of time for the presentation of testimony.

5. If closing briefs fto-be-submitted -the Board-will-establish-a-time] are permitted, the
Board, President, presiding officer, hearing officer or panel shall establish a time frame for
the submission of the closing briefs.

Sec. 15. NAC 633.460 is hereby amended to read as follows:

633.460 1. The parties to a disciplinary proceeding shall meet or confer, not later than {6}
20 days before the hearing, and:

(a) Exchange copies of all documents that each party intends to offer as evidence in support
of its case.

(b) Identify, describe or produce all tangible things, other than documents, that each party
intends to offer as evidence in support of its case and, if requested, arrange for the opposing
party to inspect, copy, test or sample such evidence under reasonable supervision.

(c) Exchange written lists of persons that each party intends to call as witnesses in support of
its case. The list must identify each witness by name and position and, if known, business

address. If no business address is available, the party intending to call the witness shall disclose
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the home address of the witness or make the witness available for service of process. The list
must also include, for each witness, a summary of the proposed testimony and the purpose for
which the witness will be called.

2. Asused in this section, “parties to a disciplinary proceeding” includes:

(a) A licensee who has been served with a formal complaint alleging a disciplinary violation
pursuant to NRS 633.541;

(b) The attorney, if any, representing the licensee; and

(c) The legal counsel for the Board.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
L CB File No. R208-05

The State Board of Osteopathic Medicine adopted regulations assigned LCB File No.
R208-05 which pertain to chapter 633 of the Nevada Administrative Code on January 20, 2006.

Notice date: 12/19/2005 Date of adoption by agency: 1/20/2006
Hearing date: 1/20/2006 Filing date: 2/23/2006

INFORMATIONAL STATEMENT

1. A description of how public comment was solicited, a summary of public response, and
an explanation of how other interested per sons may obtain a copy of the summary.

Notices of hearing for the adoption and amendment of the proposed regulation were posted
at the following locations: The Nevada State Board of Osteopathic Medicine, 2860 E. Flamingo
Rd., Suite D, Las Vegas, NV 89121; Nevada State Library, 100 Stewart Street, Carson City,
Nevada; The Legislative Building, Capitol Complex, Carson City, Nevada; and each County Main
Public Library.

A copy of the notice of hearing and the proposed regulation were placed on file at the State
Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of the public during
business hours. Additional copies of the notice and the proposed regulation were also made
available and placed on file at the Nevada State Board of Osteopathic Medicine, 2860 E. Flamingo
Rd., Suite D, Las Vegas, NV 89121; and in all counties in which an office of the Board is not
maintained, at the main public library, for inspection and copying by members of the public during
business hours.

The workshop hearing and adoption hearing was held on January 7, 2006, at 555 E.
Washington Ave., Room 2450, Las Vegas, NV 89101. It appears that due to the primarily
procedural nature of the proposed regulation, only affected or interested persons and businesses as
set forth in #3 below responded to the proposed regulation and testified at the hearing. A copy of
the transcript of the hearing, for which a reasonable fee may be charged, may be obtained by calling
the Nevada State Board of Osteopathic Medicine at (702) 732-2147 or by writing to the Nevada
State Board of Osteopathic Medicine at 2860 E. Flamingo Rd., Suite D, Las Vegas, NV 89121.

The proposed regulation was submitted to the Legislative Counsel Bureau, which completed
its review and minor revisions on January 6, 2006. Thus, the proposed regulation, for practical
purposes, was discussed at one workshop and has been heard and considered at one public hearing
of the Board

2. Thenumber of personswho:
(a) Attended thehearing: 4
(b) Tedtified at the hearing: 2 (Attorney Kathleen Janssen & Dr. James Anthony)
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(c) Submitted to the Board written comments. No written comments were submitted to,
or received by, the Board.

3. A description of how comment was solicited from affected businesses, a summary of
their response, and an explanation how other interested persons may obtain a copy of the
summary.

Comments were solicited from affected and interested businesses and persons by the notices
set forth in #1 above and by direct mail to individuals on file with the Board desiring copies of
notices.

4, If the regulation was adopted without changing any part of the proposed regulation, a
summary of thereasonsfor adopting the regulation without change.

The Board accepted the revisions proposed by LCB, and the Board adopted the regulations
as offered by LCB.

5. The estimated economic effect of the adopted regulation on the business which it isto
regulate and on the public. These must be stated separately, and each case must include: (a)
Both adver se and beneficial effects; and (b) Both immediate and long-ter m effects.

(a) Adverse and beneficial effects.

The proposed regulation presents no foreseeable or anticipated adverse economic effects to
businesses or the public. The Board, however, will receive some beneficial savings of resources by
having one Hearing Officer hear contested administrative matters rather than the entire Board.
Those anticipated benefits are not quantifiable at this time.

(b) Immediate and long-term effects.
Same as #5(a) above.
6. The estimated cost to the agency for enfor cement of the adopted regulation.

The proposed regulation presents no significant foreseeable or anticipated cost for
enforcement. There may be some minor initial administrative costs for the Board, which are not
quantifiable at this time.

7. A description of any regulations of other state or governmental agencies which the
regulation overlapsor duplicates and a statement explaining why the duplication or overlap is
necessary. If the regulation overlaps or duplicates a federal regulation, the name of the
regulating federal agency.

The proposed regulation is particular to this State Agency and does not appear to overlap or
duplicate regulations of other state or local governmental agencies.
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8. If the regulation includes provisions which are more stringent than a federal
regulation which regulatesthe same activity, a summary of such provisions.

There are no known federal regulations pertaining to hearing officers and the information
gathering of in-office surgeries using anesthesia, which are the subjects of the proposed regulation.

0. If the regulation provides a new fee or increases an existing fee, the total annual
amount the agency expectsto collect and the manner in which the money will be used.

The proposed regulation does not provide a new fee or increase an existing fee.
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SMALL BUSINESSIMPACT STATEMENT FORM

1. Our agency has determined that the rule/s we are proposing have the following type
of impact on small businesses:
o  Direct impact (please complete remainder of form)
XX Indirect impact (please provide a brief explanation, then sign, date, and
submit form.
Questions 2 through 8 do not need to be answer ed)

AB 555, passed by the 2005 Legislature, required the Board of Medical Examiners and
the Board of Osteopathic Medicine to adopt regulations requiring licensees to submit annually to
their respective board information pertaining to the number and type of surgeries requiring
conscious sedation, deep sedation, or general anesthesia performed in the medical office or such
facilities. Therefore, Osteopathic Physicians are now required to include in their medical records
such information pertaining to surgeries utilizing conscious sedation, deep sedation, or general
anesthesia and provide this information to the Board on an annual basis.

The remainder of the regulations have no impact whatsoever on small businesses as they
are merely procedural regulations pertaining to disciplinary hearings.

2. A general narrative and overview of the effect of the rule(s) on small business —
written in plain, easy to read language:

3. What is the basis for the enactment of the rules(s)?
0 Required to meet changes in federal law?
0 Required to meet changes in State law?

0 Required solely due to changes in date (i.e. must be changed annually)
Other:

4. Why is the rule(s) needed?

5. What small businesses or types of small businesses would be subject to the rule?
6. Estimate the number of small businesses that would be subject to the rule.
o 1-99 o 100-499 o 500-999 o 1,000-4,999

o More than 5,000
0 Unknown — please explain:

7. Are small businesses required to file or maintain any reports under this rule?
O Yes o No

a. If “yes”, how many reports must a small business submit to the state on an annual
basis?
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If “yes”, how much ongoing recordkeeping within the business is necessary?

If “yes,” what type of professional skills would be necessary to prepare the reports
or records?

The average owner of a small business should be able to complete the reports
and/or records with no assistance

It is likely that a bookkeeper for a small business should be able to complete the
reports and/or records.

It is likely that a small business person would need the assistance of a CPA to
complete the reports and/or records

It is likely that a small business person would need the

assistance of an attorney to complete the reports and/or records

o Other

Unknown — please explain

Are there any less intrusive or less costly methods to achieve the purpose of the rule
(i.e. fewer reports, less recordkeeping, lower penalties)?

|
|

No — please explain
Yes — please explain
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